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IN  THE 


United  States  Court  of  Appeals 

Foe  the  District  of  Columbia. 

April  Term,  1943. 

No.  8501 

Special  Calendar 

WASHINGTON  GAS  LIGHT  COMPANY,  Appellant , 

v. 

BYRNES,  DIRECTOR,  Appellee. 
and 

No.  8503 

WASHINGTON  GAS  LIGHT  COMPANY,  Appellant , 

v. 

BROWN,  ADMINISTRATOR,  Appellee. 

Appeals  from  Judgment  of  the  District  Court  of  the  United 
States  for  the  District  of  Columbia. 


BRIEF  FOR  APPELLANT, 
WASHINGTON  GAS  LIGHT  COMPANY. 

JURISDICTIONAL  STATEMENT. 

These  appeals  are  brought  to  this  Court  from  a  judgment 
of  the  District  Court  of  the  United  States  for  the  District 
of  Columbia  vacating  an  order  of  the  Public  Utilities  Com¬ 
mission  of  the  District  of  Columbia  establishing  rates  for 
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gas  service  in  the  District  of  Columbia.  The  jurisdiction 
of  the  District  Court  to  review  on  petitions  of  appeal  the 
final  orders  of  the  Commission  is  provided  for  by  D.  C. 
Code  (1940)  §43-705  (see  p.  71,  infra).  The  judgment  of 
the  District  Court  was  entered  on  February  10,  1943  (App. 
20).1  Notices  of  appeal  were  filed  on  February  12,  1943 
(R.(<SJot)rty^(s's'o>)A^.  The  jurisdiction  of  this  Court  rests  on 
D.  C.  Code  (1940)  §  43-705.  See  also  Rules  73(a)  and  81(d) 
of  the  Federal  Rules  of  Civil  Procedure  and  Rule  10(a)  of 
the  General  Rules  of  this  Court. 

STATEMENT  OF  CASE. 

On  July  21,  1942,  the  Public  Utilities  Commission  of  the 
District  of  Columbia  issued  a  notice  for  a  formal  public 
hearing  relative  to  the  rates,  tolls,  charges,  tariffs,  rules, 
regulations  and  conditions  of  service  of  the  Washington 
Gas  Light  Company  (referred  to  herein  as  the  “Com¬ 
pany”)?  to  become  effective  September  1,  1942. 

Formal  public  hearings  were  held  on  August  18  and  19, 
1942,  and  on  September  4,  8,  11,  14  and  30,  1942.  At  the 
opening  of  the  hearing  on  August  18,  1942,  the  Utilities 
Counsel  of  the  Office  of  Price  Administration  filed  a  peti¬ 
tion  of  the  Price  Administrator  for  leave  to  intervene  in 
the  proceedings  (App.  69).  The  petition  was  granted  (App. 
97)  and  that  Intervener’s  Counsel  attended  all  the  hearings, 
participated  actively  therein,  presented  evidence  and  sub¬ 
mitted  briefs.  Thereafter,  on  October  13,  1942,  the  Com¬ 
mission  issued  Order  No.  2401  establishing  the  rates,  tolls 
and  charges  to  be  charged  by  the  Company  (App.  55). 

On  October  15,  1942,  the  Company,  in  accordance  with 
the  provisions  of  the  Act  approved  October  2,  1942,  (56 
Stats.  — ;  infra,  p.  4)  gave  formal  notice  to  the  Director 
of  Economic  Stabilization  (referred  to  herein  as  the  “Di¬ 
rector”)  of  the  proposed  increase  in  rates  granted 

i  References  to  “App.”  are  to  the  printed  Appendix  to  Brief  for  Appellant 
Washington  Gas  Light  Co.  References  to  “R.  — ”  are  to  the  original  record 
on  file  in  this  Court  in  the  four  cases,  Nos.  8501,  8502,  8503  and  8504. 
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under  Order  No.  2401  (App.  188).  On  October  19, 
1942,  the  Utilities  Counsel  of  the  Office  of  Price  Adminis¬ 
tration  filed  a  petition  on  behalf  of  the  Director  of  Economic 
Stabilization,  praying  that  Order  No.  2401  be  vacated,  the 
proceeding  be  reopened  and  the  Director  be  allowed  to 
intervene  (App.  57).  On  October  23,  1942,  the  Commis¬ 
sion  reopened  the  proceedings,  granted  the  Director’s  peti¬ 
tion  for  intervention  and  set  the  case  for  hearing  on  Novem¬ 
ber  2,  1942  (App.  184).  By  letter  dated  October  30,  1942, 
addressed  to  the  Commission,  the  Company  consented  to 
the  intervention  of  the  Director  (App.  191).  At  the  re¬ 
quest  of  Utilities  Counsel  of  0.  P.  A.,  now  acting  for  the 
Director,  the  hearing  of  November  2, 1942,  was  continued  to 
November  4,  1942.  On  that  day  the  same  Counsel  pre¬ 
sented  evidence  and  the  hearing  was  closed.  After  con¬ 
sideration  of  the  evidence  and  argument  thus  presented,  the 
Commission,  on  November  9,  1942,  denied  the  petition  of 
the  Director  to  vacate  Order  No.  2401  (App.  66).  Subse¬ 
quently  petitions  for  reconsideration  were  filed  on  behalf 
of  the  Price  Administrator  and  the  Director  and  were  de¬ 
nied  November  16,  1942. 

The  rates  provided  in  Order  2401  went  into  effect  No¬ 
vember  16, 1942,  and  are  still  in  effect  (R.  174  in  No.  S502). 

Thereafter  the  Office  of  Price  Administration  and  the 
Director  filed  petitions  of  appeal  in  the  District  Court  of 
the  United  States  for  the  District  of  Columbia  for  review  of 
the  action  of  the  Commission  (App.  3).  Argument  in 
the  District  Court  was  heard  December  22  and  23, 
1942,  and  on  February  1,  1943,  the  Court  rendered 
a  memorandum  opinion  holding  that  the  action  of 
the  Commission  was  invalid  and  Order  No.  2401  should  be 
vacated  (App.  15).  On  February  10,  1943,  the  Court 
entered  judgment  in  the  proceedings,  vacating  Order  No. 
2401  (App.  20).  On  February  12,  1943,  the  Company  filed 
notices  of  appeal  from  the  judgment.  Thereafter  the 
Company  filed  a  motion  in  the  District  Court,  asking  for 
reconsideration  and  rehearing  and  requesting  the  Court  to 
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obtain  permission  from  this  Court  to  reopen  the  case  and 
to  consider  the  motion  for  reconsideration  and  rehearing. 
The  motion  was  grounded  on  the  fact  that  the  record  of 
the  proceedings  before  the  Commission,  upon  which  the 
Court’s  review  was  required  by  statute  to  be  predicated,  had 
been  misfiled  in  the  Office  of  the  Clerk  of  the  Court  and 
had  never  been  before  the  Court  prior  to  the  rendering 
of  the  memorandum  opinion  or  the  entry  of  the  judgment 
(App.  21).  The  motion  and  request  of  the  Company  were 
denied  (App.  29,  31). 

STATUTES  INVOLVED. 

The  principal  statutory  provisions  involved  are: 

Clause  (2)  of  Section  302(c)  of  the  Emergency  Price  Con¬ 
trol  Act  of  1942,  56  Stat.  23,  36,  50  U.  S.  C.  A.  (App.) 
§  942(c),  approved  January  30, 1942: 

“*  *  *  Provided,  That  nothing  in  this  Act  shall  be 
construed  to  authorize  the  regulation  of  *  *  *  (2)  rates 
charged  by  any  common  carrier  or  other  public  utility, 

*  #  *  M 


Sections  1,  2  and  7(c)  of  the  Act  approved  October  2, 
1942,  56  Stat.  — ,  50  U.  S.  C.  A.  (App.)  §$  961,  962,  967(c), 
amending  Emergency  Price  Control  Act  of  1942 : 

Section  1 

“*  *  *  Provided,  That  no  common  carrier  or  other 
public  utility  shall  make  any  general  increase  in  its 
rates  or  charges  which  were  in  effect  on  September  15, 
1942,  unless  it  first  gives  thirty  days  notice  to  the  Presi¬ 
dent,  or  such  agency  as  he  may  designate,  and  consents 
to  the  timely  intervention  by  such  agency  before  the 
Federal,  State,  or  municipal  authority  having  juris¬ 
diction  to  consider  such  increase.” 

Section  2 

“*  *  *  The  President  may  suspend  the  provisions  of 
sections  3(a)  and  3(c)  and  clause  (1)  of  section  302(c), 
of  the  Emergency  Price  Control  Act  of  1942  to  the 
extent  that  such  sections  are  inconsistent  with  the 
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provisions  of  this  Act,  but  he  may  not  under  the  au¬ 
thority  of  this  Act  suspend  any  other  law  or  part 
thereof.” 

Section  7(c) 

“  Nothing  in  this  Act  shall  be  construed  to  invalidate 
any  provision  of  the  Emergency  Price  Control  Act 
of  1942  (except  to  the  extent  that  such  provisions  are 
suspended  under  authority  of  section  2)  *  * 

D.  C.  Code  (1940)  §  43-706. 

“In  the  determination  of  any  appeal  from  an  order  or 
decision  of  the  Commission  the  review  by  the  Court  shall 
be  limited  to  questions  of  law,  including  constitutional  ques¬ 
tions;  and  the  findings  of  fact  by  the  Commission  shall  be 
conclusive  unless  it  shall  appear  that  such  findings  of  the 
Commission  are  unreasonable,  arbitrary,  or  capricious. 
(Mar.  4,  1913,  37  Stat.  989,  ch.  150,  §  8,  par.  66;  Aug.  27, 
1935,  49  Stat.  883,  ch.  742,  §  2.)  ” 

The  following  sections  of  pertinent  statutes  appear  here¬ 
inafter  beginning  at  page  70: 

Section  2  of  Act  of  October  2,  1942,  at  page  70. 

Section  2(a)  of  the  Emergency  Price  Control  Act,  so  far 
as  pertinent,  at  page  70. 

The  following  sections  of  D.  C.  Code  (1940),  all  being 
parts  of  the  Act  of  March  4, 1913,  37  Stat.  979,  as  amended : 

§  43-306,  at  page  70. 

§  43-317,  at  page  71. 

§  43-705,  at  page  71. 

ISSUES  STATED. 

The  issues  are: 

Principally,  (1)  Were  the  requirements  of  the  Act  of 
October  2, 1942,  met?  and  (2)  Was  the  Commission  required 
— not  permitted,  but  compelled — by  the  Emergency  Price 
Control  Act  or  its  amendment  of  October  2,  1942,  to  re¬ 
examine  in  this  proceeding  the  value  of  the  Company’s 
property,  the  allowable  rate  of  return  thereon,  and  the 
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method  of  computing  depreciation,  regardless  of  its  own 
expert  regulatory  judgment  to  the  contrary? 

Secondarily,  (3)  If  the  District  Court  upon  an  appeal 
from  an  order  of  the  Commission  fails  to  examine  the 
record  of  the  proceeding  before  the  Commission,  is  its 
judgment  valid? 

STATEMENT  OF  POINTS. 

1.  The  Court  erred  in  holding  that  the  action  of  the  Com¬ 
mission  was  arbitrary  and  illegal  (App.  18). 

2.  The  Court  erred  in  vacating  Order  No.  2401  of  the 
Commission  (App.  20). 

3.  The  Court  erred  in  failing  to  examine  the  record  of 
the  proceedings  before  the  Commission  before  it  entered 
its  judgment  (App.  29). 


FACTS. 

The  facts  in  this  case  fall  into  two  parts.  The  first  part 
concerns  the  proceedings  in  the  present  case.  The  second 
part  concerns  the  formation  and  nature  of  the  so-called 
sliding  scale  arrangement. 

This  Proceeding — Before  the  Act  of  October  2. 

It  is  important  that  a  clear  and  accurate  understand¬ 
ing  be  had  as  to  exactly  what  occurred  in  the  proceeding 
before  the  Commission.  Over  and  over  again  Counsel  for 
the  Price  Administrator  and  the  Director  has  asserted  that 
neither  of  those  officials  were  permitted  to  intervene,  and 
that  their  participation  in  the  case  was  so  limited  and 
restricted  as  to  amount  to  denial  of  due  process.  Such 
claim  is  contrary  to  the  fact.  Precisely  what  occurred  is 
the  important  fact,  and  it  must  be  carefully  ascertained. 

In  March,  1942,  the  Commission  issued  its  usual  annual 
order  preliminary  to  the  annual  audit  and  hearing  under 
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the  sliding  scale  plan  (App.  33),  the  audit  proceeded  as 
usual,  the  prehearing  conference  and  the  hearing  itself  were 
set  as  usual.  At  the  prehearing  conference  Counsel  for  the 
Office  of  Price  Administration  was  present  by  invitation 
(App.  84),  and  when  the  formal  hearing  began  (August 
18)  he  offered  a  petition  to  intervene  on  behalf  of  the  Price 
Administrator,  which  was  promptly  consented  to  by  the 
Company  and  granted  by  the  Commission  (App.  69,  72,  73). 

At  the  outset  of  the  formal  hearing,  the  then  Chair¬ 
man  of  the  Commission,  Mr.  Hankin,  raised  the 
question  whether  an  item  of  $1,055,549.52,  which  he 
stated  represented  the  difference  between  the  ap¬ 
praised  value  of  land  as  of  June  30,  1935,  and  its  original 
cost,  should  be  retained  as  part  of  the  rate  base  (App.  74). 
Counsel  for  the  Company  moved  that  the  question  be 
stricken,  on  the  ground  that  it  would  involve  a  reexamina¬ 
tion  of  the  rate  base  determined  by  the  Commission  in  its 
sliding  scale  order  of  1935,  that  such  reexamination  had  no 
place  in  the  pending  proceeding  (App.  S0-S3)  but,  if  under¬ 
taken,  would  have  to  be  the  subject  of  a  proceeding  in  which 
specific  and  adequate  notice  of  that  purpose  was  given. 
After  full  argument,  in  which  Counsel  for  0.  P.  A.  par¬ 
ticipated,  the  Commission  took  the  motion  under  advise¬ 
ment  (App.  83-85).  The  next  day  the  Commission  an¬ 
nounced  that  it  had  met  in  executive  session  and  granted 
the  Company’s  motion,  on  the  ground  that  the  question 
raised  was  beyond  the  scope  of  the  present  hearing  (App. 
96-97.)  We  note  that  this  action  was  taken  upon  a  ques¬ 
tion  raised  bv  a  member  of  the  Commission  itself. 

* 

During  the  argument  upon  the  question  raised  by  Chair¬ 
man  Hankin,  the  issue  between  the  Price  Administrator  and 
the  Commission,  which  still  remains  the  issue  in  the  case, 
developed.  The  Price  Administrator  insisted  that  the  Com¬ 
mission  must,  as  a  matter  of  la-w,  if  requested  by  him,  reex¬ 
amine  into  the  rate  base,  depreciation  and  other  accounting 
features,  the  rate  of  return,  and  all  other  elements  which 
underlie  the  rates  of  the  Company.  The  Commission  took 
the  position,  repeatedly  stated  by  Commissioner  Flanagan, 
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that  the  proceeding  fell  into  two  parts,  the  first  being  a 
determination  of  proper  rates  according  to  the  expert  regu¬ 
latory  judgment  of  the  Commission,  and  the  second  part 
being  an  inquiry  into  whether  such  rates  would  be  inflation¬ 
ary  or  in  conflict  with  the  national  program  for  the  stabili- 
I  zation  of  the  cost  of  living ;  that  the  first  part  was  the  task 
of  the  Commission  and  its  staff,  whereas  on  the  second  part 
the  assistance  of  0.  P.  A.  was  not  only  permitted  but  actu¬ 
ally  requested  (App.  121-3,  132,  138,  139). 

The  record  is  filled  with  discussion  pro  and  con  on  the 
subject,  but  the  position  of  the  Commission  is  perhaps 
most  clearly  stated  by  Chairman  Flanagan  at  page  132  of 
the  Appendix  hereto.  He  there  said : 

“The  issues  can  be  very  easily  confused,  but  to  me 
they  are  quite  simple.  This  Commission  itself  must 
make  a  decision  under  the  arrangement  which  was  en¬ 
tered  into  in  1935  whether  or  not  this  Company  is  en¬ 
titled  under  the  terms  of  that  arrangement  to  a  rate 
increase.  That  involves  a  very  simple  clear-cut  ques¬ 
tion  of  fairness,  nothing  more  and  nothing  less,  and 
also  involves,  in  my  opinion,  the  integrity  of  this  Com¬ 
mission,  of  which  I  am  very  jealous. 

“This  must  be  done,  let  me  emphasize  again,  under 
the  arrangement  as  it  exists  and  not  as  someone  would 
like  to  have  it  reconstructed,  but  as  it  is  presently,  and 
that  is  the  basis  on  which  we  called  this  hearing.  That 
duty  is  the  job  of  this  Commission  and  that  is  the  job 
that  shall  be  done. 

“Now,  the  second  point  is,  having  determined  that 
question  we  must  then  consider  existing  conditions  and 
the  bearing  of  those  conditions  upon  the  question  before 
us,  and  by  existing  conditions  I  mean  not  only  existing 
economic  conditions,  but  the  credit  standing  of  this 
Company,  the  possible  need  of  funds  to  maintain  the 
facilities  in  order  that  the  consumers  might  get  the 
service  they  are  now  getting  or  improved  service.  That 
is  where  the  0.  P.  A.  comes  in,  in  my  estimation,  to  give 
us  the  benefit  of  their  views  regarding  the  granting  or 
refusing  to  grant  a  rate  increase  in  view  of  general 
economic  conditions,  to  prevent  inflation.  We  are  just 
as  interested  in  that  as  the  0.  P.  A.  is.  You  have  made 
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a  study ,  presumably,  and  you  have  something  which 
zvill  be  of  value  to  the  Commission  in  making  up  its 
mind  on  the  second  point.  There  is,  let  me  repeat,  to 
my  mind,  a  clear  distinction  and  two  phases  to  this 
whole  proceeding.”  (Italics  supplied.) 

The  hearing  continued  with  the  taking  of  testimony  pre¬ 
sented  by  the  Commission  staff,  the  Company  and  the  Price 
Administrator.  The  Chief  Accountant  of  the  Commission 
staff  reported  that  his  audit  showed  that  under  the  sliding 
scale  arrangement,  but  disallowing  all  excess  profits  taxes,1 
the  Company  was  entitled  to  an  increase  in  rates  of  $326,000 
(App.  90,  230).  The  figures  presented  by  the  Company 
showed  that  under  the  sliding  scale  order,  it  was  entitled 
to  an  increase  of  $383,000  (Ex.  2;  App.  233). 

An  exhaustive  inquiry  was  made  into  the  operating 
expenses  of  the  Company.  Hundreds  of  pages  of  tes¬ 
timony  were  devoted  to  such  matters  as  costs  of  adver¬ 
tising,  demonstration  expenses,  salesmen’s  salaries,  promo¬ 
tional  expenses,  officers’  salaries,  employees’  welfare  costs, 
services  on  customers’  premises  and  other  items.  (R.  619- 
1210)  Record  was  made  of  rising  wage  costs  and  fuel  costs, 
two  of  the  principal  items  of  Company  expenses.  Exhaus¬ 
tive  inquiry  was  also  made  into  the  matter  of  taxes — normal 
taxes,  income  taxes,  excess  profits  taxes,  capital  stock  taxes, 
war  taxes.  (R.  830-973,  1119)  The  record  of  prior  proceed¬ 
ings  concerning  the  finances  of  the  Company,  its  financial 
structure,  methods,  costs  and  needs  were  made  part  of  this 
record  (Exhibit  3,  App.  95). 

Three  witnesses  were  presented  by  Counsel  for  the  Price 
Administrator  and  were  heard  (App.  151,  158,  169).  The 
hearing  closed  on  September  14,  1942  (App.  1S1),  and  all 
Counsel,  including  Counsel  for  the  Price  Administrator, 
filed  briefs.  Thereafter,  upon  petition  of  the  Fort  Davis 
Citizens  Association  and  the  Washington  League  of  Women 

1  The  small  excess  profits  tax  was  due  entirely  to  the  accident  that 
the  Company  was  delayed  in  financing  its  construction  program,  and 
the  money  it  borrowed  for  that  purpose  was  not  admitted  as  part  of 
its  excess  profits  tax  credit. 
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Shoppers,  the  hearing  was  reopened  (App.  181),  and  the 
i  Office  of  Price  Administration  filed  a  supplemental  brief 
i  (App.  181),  and  after  the  presentation  of  the  testimony 
of  the  new  interveners,  the  hearing  was  again  closed  (App. 
183). 

This  Proceeding — After  the  Act  of  October  2. 

It  is  to  be  noted  that  up  to  this  point  the  Office  of  Director 
i  of  Economic  Stabilization  had  not  been  created,  and  the 
Act  of  October  2,  1942,  amending  the  Emergency  Price 
Control  Act  of  1942,  had  not  been  enacted. 

On  October  2,  1942,  the  President  approved  an  Act  (see 
page  4,  supra)  which  created  the  Office  of  Director  of  Eco¬ 
nomic  Stabilization,  which  Act  provided  that 

tl*  *  *  no  common  carrier  or  other  public  utility  shall 
make  any  general  increase  in  its  rates  or  charges  which 
were  in  effect  September  15th  unless  it  first  gives  30 
days  notice  to  the  President  or  such  agency  as  he  may 
designate  and  consents  to  the  timely  intervention  by 
such  agency  before  the  federal,  state  or  municipal  au¬ 
thority  having  jurisdiction  to  consider  such  increase.’  * 

On  October  3,  1942,  by  Executive  Order  No.  9250,  (7  Fed. 
Reg.  7871)  the  President  established  the  Office  of  Director 
I  of  Economic  Stabilization  and  designated  him  as  the  agency 
to  receive  notice  of  any  increase  in  rates  of  public  utilities, 
i  On  October  14, 1942,  the  Director  designated  the  Price  Ad¬ 
ministrator  as  his  representative  in  proceedings  before  fed¬ 
eral,  state  and  municipal  authorities  affecting  utility  rates 
(R.  1527-1529). 

It  is  vital  in  this  case  for  the  Court  to  ascertain  accuratelv 
i  what  occurred  at  this  point.  On  October  13,  1942,  the 
Commission  had  issued  Order  No.  2401,  which  authorized 
an  increase  of  about  $200,000  ($183,000  less  than  required 
i  by  the  sliding  scale  order)  in  the  rates  to  be  charged  by  the 
i  Company.  On  October  15,  1942,  the  Company  served  upon 
the  Director  a  formal  notice  of  the  proposed  increase  (App. 
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188).  On  October  19, 1942,  the  Director  filed  a  petition  ask¬ 
ing  that  Order  No.  2401  be  vacated,  that  the  proceeding  be 
reopened,  and  that  he  be  allowed  to  intervene  (App.  57). 
On  October  23, 1942,  the  Commission  reopened  the  case  and 
granted  the  petition  of  the  Director  for  intervention  (App. 
62),  for  the  purpose  of  presenting  “additional  evidence  re¬ 
lating  to  the  inflationary  effect,  if  any,  of  the  increase  in 
rates’ ’  (App.  63).  On  October  30, 1942,  the  Company  for¬ 
mally  advised  the  Commission  that  it  consented  to  the  inter¬ 
vention  of  the  Director  (App.  191).  On  November  2,  1942, 
the  hearing  reconvened  pursuant  to  reopening  (R.  1437). 

At  the  end  of  the  day  Counsel  for  the  Director,  who  was 
the  same  Counsel  who  had  been  representing  the  Price 
Administrator  all  through  the  proceeding,  requested  a 
recess  for  two  days  (App.  215),  which  was  granted  (R. 
1575),  and  on  November  4,  1942,  he  recalled  two  witnesses 
(App.  220,  226).  After  the  testimony  thus  presented  had 
been  received,  he  stated,  “I  want  to  say  this:  We  think 
the  record  is  clear  now  that  the  Commission’s  order  is  in¬ 
flationary  in  character.”  (App.  226).  And  again  he  said, 
“We  think  the  record  is  clear,  even  under  the  restrictive 
conditions  under  which  the  Commission  has  so  far  per¬ 
mitted  participation  by  the  Office  of  Price  Administration 
in  this  rate  proceeding  that  the  increase  in  rates  authorized 
by  the  Commission  under  its  order  of  October  13th,  is  con¬ 
trary  to  the  national  policy  of  preventing  further  avoid¬ 
able  increases  in  the  cost  of  living.”  Thereupon  the  hear¬ 
ing  was  closed  (App.  229).  On  November  9, 1942,  the  Com¬ 
mission  denied  the  Director’s  petition  and  motion  to  vacate 
Order  No.  2401  (App.  66). 

The  new  rates  went  into  effect  November  15,  1942,  and 
have  remained  in  effect  ever  since. 

Upon  appeals  by  the  Director  and  the  Price  Administra¬ 
tor  the  District  Court  held  Commission  Order  No.  2401 
void  as  arbitrary  and  capricious,  because,  the  Court  said, 
the  record  did  not  show  that  the  Commission  had  afforded 
those  officials  a  reasonable  opportunity  to  present  their 
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case  that  the  application  of  the  sliding  scale  is  inflationary 
(App.  18).  Subsequently  it  developed  that  prior  to  ren¬ 
dering  his  judgment  the  Justice  of  the  Court  below  had  not 
seen  the  record  of  the  proceedings  before  the  Commission 
(App.  29). 

This  Proceeding — Participation  of  Appellees. 

Counsel  for  the  Price  Administrator  and  the  Director 
was  active  throughout  the  proceeding  before  the  Commis¬ 
sion.  He  was  present  at  the  pre-hearing  conference  (R. 
836).  At  the  formal  hearing  he  participated  in  the  discus¬ 
sion  of  almost  every  point  which  arose.  He  at  first  re¬ 
served  his  cross-examinations  (App.  95,  96,  100,  101,  102) 
and  at  his  convenience  later  cross-examined  almost  every 
witness  (McElfresli  at  App.  144;  Owers  at  App.  111-121, 
130,  142,  143;  R.  779-904,  975-976,  1094-109S,  1186-1188, 
1197-1211;  Boothbv  at  App.  142;  R.  1159-1171;  Ritenour  at 
R.  1359-1368;  Maloney  at  App.  100;  Mason  at  R.  739, 1331). 
He  made  many  arguments.  He  requested  postponements 
from  time  to  time  (R.  752,  754,  900, 1143, 1561),  all  of  which 
were  granted,  althought  not  always  for  the  time  requested 
(App.  110, 121, 130-131,  220;  R.  774,  915,  988-989  1144, 1575). 
He  presented  three  witnesses,  the  Assistant  Director  of  Re¬ 
search  of  the  Office  of  Price  Administration  (App.  151),  the 
Chief  Examiner  of  Accounts,  Division  of  Finance  and  Sta¬ 
tistics,  Bureau  of  Accounts,  Finance  and  Rates  of  the  Fed¬ 
eral  Power  Commission,  for  the  purpose  of  this  proceed¬ 
ing  on  loan  to  the  Office  of  Price  Administration  (App.  158), 
and  an  Assistant  Business  Analyst  from  the  Office  of  Price 
Administration  (App.  1345),  who  testified  as  to  the  policies 
and  program  of  the  Price  Administrator.  He  recalled  as 
his  own  witnesses  Mr.  Owers  (App.  220)  and  Mr.  McElfresh 
(R.  1143).  He  filed  a  brief  and  a  supplemental  brief.  At 
the  end  of  it  all,  he  stated  (App.  226) : 

“I  want  to  say  this:  We  think  the  record  is  clear 
now  that  the  Commission’s  order  is  inflationary  in 
character.” 
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The  Sliding  Scale — Its  Formation. 

Much  misconception  concerning  the  sliding  scale  arrange¬ 
ment  has  been  manifest  in  this  case.  To  appreciate  the 
issues  involved,  the  precise  nature  of  the  sliding  scale  must 
be  clearly  understood. 

The  Public  Utilities  Commission  of  the  District  of  Co¬ 
lumbia  was  created  by  an  Act  of  March  4,  1913  (Title  43, 
D.  C.  Code,  1940  Ed.).  On  September  1, 1914,  the  Commis¬ 
sion  began  the  task  of  ascertaining  the  value  of  the  prop¬ 
erty  of  the  Company,  and  two  and  a  half  years  later  it 
issued  an  order  stating  its  findings  as  to  the  values  (P. 
U.  C.  Order  No.  209),  which  order  was  appealed  and  re¬ 
mained  pending  until  September,  1930,  when  the  appeal 
was  withdrawn.  In  the  meantime,  in  January,  1926,  the 
Company  requested  the  Commission  to  check  its  inventory 
of  property  and  to  set  a  date  for  hearings  on  a  new  valua¬ 
tion.  These  new  hearings  were  finally  started  in  Septem¬ 
ber,  1928,  were  suspended  in  December  of  that  year  and 
were  dismissed  in  September  of  1931  (P.  U.  C.  Order  No. 
945).  At  the  latter  time,  the  Commission  notified  the  Com¬ 
pany  to  submit  new  claims  of  value  as  of  February  1,  1932. 
From  September,  1931,  until  October  30,  1933,  engineers 
of  the  Company  and  of  the  Commission  worked  upon  the 
problem ;  on  the  latter  date  hearings  began,  and  on 
March  19,  1935,  the  Commission  rendered  its  findings 
(Orders  1341  and  1342;  11  PUR  (NS)  119).  Cross-appeals 
to  the  Court  were  filed  by  the  Company  and  the  People’s 
Counsel.  In  the  meantime,  the  Commission  on  January  9, 
1935,  had  issued  an  order  requiring  an  investigation  into 
the  rates  of  the  Company,  and  thereafter  hearings  were 
held  in  that  rate  case  (P.  U.  C.  Order  No.  1312). 

Thus,  the  situation  in  August,  1935,  was  that  for  many 
years  the  Commission  had  been  attempting  to  fix  the  valua¬ 
tion  of  the  properties  of  the  Washington  Gas  Light  Com¬ 
pany;  the  last  valuation  and  rate  proceeding  alone  had  em¬ 
braced  more  than  12,000  pages  of  testimony  and  260  ex¬ 
hibits  and  had  cost  more  than  $750,000.  The  Commission 
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had  reached  a  valuation  and  had  taken  extensive  testimony 
on  the  matter  of  rates  based  upon  that  valuation.  At  that 
point  the  then  People’s  Counsel  proposed  that  the  final  or¬ 
der  in  the  proceeding  be  in  the  form  of  a  sliding  scale  ar¬ 
rangement.  The  statute  (D.  C.  Code  (1940)  §  43-317)  re¬ 
quired  that  any  such  arrangement  be  proposed  by  the  Com¬ 
pany.  Therefore,  acting  upon  the  suggestion  of  People’s 
Counsel,  conferences  began  in  August,  1935,  between  repre¬ 
sentatives  of  the  Company,  representatives  of  the  Commis¬ 
sion  and  the  People’s  Counsel,  which  conferences  extended 
until  November,  and  resulted  in  a  proposal  by  the  Company 
to  the  Commission  of  a  form  of  sliding  scale  arrangement. 
Public  hearings  were  held  on  the  proposal,  and  on  December 
13, 1935,  the  Commission  promulgated  what  is  known  as  the 
sliding  scale  order  (Order  No.  1458;  11  PUR  (NS)  469; 
R.  262-2S0). 

The  Sliding  Scale — Order  No.  1458. 

In  the  sliding  scale  order  the  Commission  made  find¬ 
ings.  It  was,  it  said,  “possessed  of  full  information  neces¬ 
sary  to  determine  the  reasonableness  of  the  important  rate- 
base  element,”  and  it  found  the  rate  base  as  of  June  30, 
1935,  exclusive  of  working  capital,  to  be  $21,000,000,  which 
reflected  the  valuation  the  Commission  had  already  found 
of  the  properties  of  the  Company  and  furthermore  coin¬ 
cided  with  studies  of  the  original  cost  of  the  properties. 
The  Commission  found  that  a  return  of  G1/^  per  cent  upon 
the  rate  base  w*as  a  fair  and  reasonable  return.  It  pre¬ 
scribed  a  method  for  computing  accruals  to  the  retirement 
reserve,  this  being  the  Commission’s  selection  of  a  method 
for  treating  depreciation,  or  exhaustion,  of  the  property. 

Thus  far  the  sliding  scale  order  differed  in  no  respect 
from  the  so-called  orthodox,  classic  or  traditional  method 
of  rate-making.  The  classic  method  of  rate-making,  almost 
universally  pursued  in  the  United  States,  is  for  the  regula¬ 
tory  body  to  conduct  a  valuation  proceeding,  find  the  value 
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of  the  properties,  then  conduct  a  rate  proceeding,  determine 
a  fair  rate  of  return,  prescribe  depreciation  and  other  ac¬ 
counting  features,  and  fix  a  schedule  of  rates  based  upon 
those  findings.  Having  so  done,  the  regulatory  body  then 
takes  no  further  action  in  the  matter  until  in  due  course  of 
events,  perhaps  many  years  thereafter,  it  determines  upon 
another  valuation  and  rate  proceeding. 

It  is  in  this  latter  feature  that  the  sliding  scale  method 
differs  from  the  classic  method.  The  “sliding  scale’ 9  is 
that  the  accounts  of  the  Company  shall  be  audited  an¬ 
nually,  that  the  rate  base  shall  be  kept  up  to  date  by  adding 
new  property  at  actual  cost,  and  deducting  retired  prop¬ 
erty,  and  that  the  rates  shall  be  adjusted  annu¬ 
ally  to  approach,  upon  a  formula  basis,  the  fixed  rate 
of  return.  The  difference  between  the  classic  method  and 
the  sliding  scale  method  of  rate-making  is  an  important 
fact  in  this  case.  The  difference  is  in  the  annual  audit, 
the  annual  hearing  and  the  annual  adjustment  of  rates. 
This  latter  is  the  “sliding  scale”. 

In  more  detail,  the  Commission  in  its  Order  No.  1458 
directed  that  in  each  year  an  audit  be  made  of 
the  accounts  of  the  Company  for  the  twelve  months 
ending  June  30th.  This  twelve  months  period  is  called 
the  “test  period”.  The  Commission  directed  that 
in  August  of  each  year  a  hearing  be  held,  at  which  time 
it  should  be  ascertained  what  return  the  Company  had 
earned  during  the  preceding  test  year.  Based  upon  that 
finding,  the  rates  to  consumers  should  be  fixed  for  the  next 
ensuing  “rate  year”,  defined  as  the  twelve  months  period 
beginning  September  1st.  The  “formula”  involved  in  the 
sliding  scale  was  that  if  the  return  for  the  preceding  test 
year  were  greater  than  6^  per  cent  of  the  rate  base,  the 
rates  for  the  ensuing  rate  year  would  be  decreased  by  cer¬ 
tain  proportions,  and  if  the  return  for  the  test  year  were 
less  than  6*4  per  cent,  the  rates  for  the  ensuing  rate  year 
would  be  increased  by  certain  proportions. 
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The  Sliding  Scale — Its  Features. 

Certain  features  of  the  operation  of  the  sliding  scale  ar¬ 
rangement  are  important  in  this  case.  Some  of  them  should 
be  noted  at  this  point: 

1.  The  basic  elements  are  the  same  as  they  would  be 
under  the  classic  rate-making  method.  The  elements  are 
a  rate  base,  a  fair  rate  of  return,  and  proper  determination 
of  revenues  and  expenses,  including  depreciation.  In  the 
orthodox  method  the  rate  base  is  the  full  present  amount  of 
property,  whereas  in  the  sliding  scale  the  rate  base  is 
determined  by  a  past  year.  In  either  case,  revenues  and 
expenses  are  determined  by  the  Uniform  System  of  Ac¬ 
counts.  The  difference  as  to  them  is  that  in  the  orthodox 
rate-making  tests  must  be  made  as  to  the  future  revenues 
and  expenses,  whereas  in  the  sliding  scale,  only  past  reve¬ 
nues  and  expenses  are  used.  In  a  period  of  rising  costs 
such  as  we  have  had  since  1940,  and  in  the  case  of  a  growing 
Company,  such  as  this  one,  these  features  of  the  sliding 
scale  plan  yield  lower  rates  than  would  the  other  method. 

2.  The  sliding  scale  plan  works  gradually  toward  a  rate 
base  entirely  of  actual  original  cost.  All  additions  to  the 
property  of  the  Company  go  into  the  rate  base  at  actual 
cost.  Gradually,  as  the  older  property  is  retired  or  sold 
and  replaced,  the  rate  base  approaches  actual  cost.  As  we 
have  seen,  the  initial  rate  base  stated  in  1935  approxi¬ 
mately  coincided  with  the  best  estimates  of  original  cost. 
The  statute  in  the  District  of  Columbia  (D.  C.  Code  (1940) 
§  43-306)  requires  that  the  Commission  value  the  property 
“at  the  fair  value  thereof  at  the  time  of  said  valuation”. 
Only  with  the  consent  of  the  Company  (D.  C.  Code  (1940) 
§  43-317)  is  the  rate  base  at  original  cost  being  used  in  this 
case.  If  the  Commission  should  abrogate  the  sliding  scale 
plan,  it  would  be  required  to  use  a  fair  value  of  property 
as  of  the  time  of  the  valuation,  clearly  greater  than  the  rate 
base  used  in  this  proceeding.  So  this  feature  of  the  sliding 
scale  plan  yields  lower  rates  than  would  the  other  method. 
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3.  Under  the  sliding  scale  plan,  the  rates  to  consumers 
increase  or  decrease  only  as  costs  of  operation  increase  or 
decrease.  The  plan  is  literally  “service  at  cost”.  As  the 
computations  are  made  each  year,  only  three  circumstances 
can  result  in  rate  changes,  (a)  If  the  cost  of  production, 
distribution  and  administration  per  unit  of  gas  sold  have 
increased,  an  increase  in  rates  results;  and  vice  versa,  (b) 
If  additional  facilities  are  required  to  serve  more  cus¬ 
tomers,  which  facilities  cost  more  to  operate  per  unit  of 
gas  sold  than  did  the  existing  facilities,  or  if  such  new  fa¬ 
cilities  have  not  yet  developed  the  new  business  or  effected 
the  economy  sufficient  to  produce  their  own  return,  an  in¬ 
crease  in  rates  would  result;  and  vice  versa,  (c)  If  the 
sales  decreased  to  a  point  where  the  costs  per  unit  of  gas 
sold  were  increased,  an  increase  in  rates  would  result ;  and 
vice  versa.  But  no  fluctuations  in  valuations,  and  no  ex¬ 
penditures  which  do  not  pass  the  rigid  restrictions  of  the 
Uniform  System  of  Accounts  under  the  scrutiny  of  the 
Commission,  can  cause  a  change  in  rates  upward  or  down¬ 
ward  under  the  sliding  scale  plan. 

4.  In  a  period  of  rising  costs,  the  sliding  scale  plan  does 
not  yield  to  the  Company  the  full  rate  of  return  fixed  as 
fair  by  the  Commission.  In  the  first  place,  as  we  have 
noted,  the  computations  do  not  include  estimated  costs  for 
the  ensuing  year  but  include  only  the  costs  experienced  in 
the  past  year.  Thus,  if,  as  in  the  present  case,  wages  in 
1941-2  were  up  to  10S  per  cent  of  pre-war  levels  but  it 
was  certain  that  they  would  go  to  115  per  cent  in  1942-3, 
nevertheless,  under  the  sliding  scale  plan,  the  level 
as  of  the  past  June  30  is  the  maximum  allowable.  In  the 
second  place,  the  rate  of  return  allowed  under  the  sliding 
scale  in  a  period  of  rising  costs  does  not  equal  but  merely 
approaches  the  fixed  fair  rate  of  return.  The  sliding  scale 
order  (Order  No.  1458,  supra )  provides,  for  example,  that 
if  the  return  earned  in  the  past  year  were  between  5 Yo 
per  cent  and  6  per  cent,  an  increase  should  be  made  to  bring 
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the  return  three-fourtlis  of  the  way  up  to  61/*  per  cent.  In 
a  classic  rate-making,  the  rates  are  computed  to  yield  the 
full  fair  rate  of  return.  This  feature  of  the  sliding  scale 
yields  lower  rates  than  would  the  other  method  in  a  period 
of  rising  costs  such  as  we  are  now  in. 

5.  The  sliding  scale  plan  does  not  permit  the  building 
of  cash  back-logs.  It  transfers  to  the  consumers  each  year 
the  results  of  economies  effected  or  of  decreased  costs  or  of 
increased  business.  The  classic  rate-making  process  does 
the  contrary.  Thus,  if  the  Commission  had  entered  a 
rate  order  for  this  Company  in  1935  at  the  rates  which  it 
then  found  fair  and  reasonable,  and  had  then  entered  upon 
a  valuation  and  rate  proceeding  in  1942,  nothing  hap¬ 
pening  in  the  meantime,  the  $1,178,000  (R.  926-7) 
which,  under  the  sliding  scale,  went  to  consumers  in  reduc¬ 
tions  of  rates,  would  have  been  in  the  Company  coffers,  or 
at  least  such  part  as  had  been  earned  by  economies  and  not 
expended  or  distributed,  would  have  been.  Then  in  the 
period  of  rising  costs  this  back-log  could  have  been  utilized 
by  the  Company  and  the  increase  in  rates,  imperative  un¬ 
der  the  sliding  scale,  might  not  have  been  necessary.  The 
net  result  of  the  two  methods  mav  be  the  same  over  the 

V 

long  pull,  but  to  apply  the  sliding  scale  plan  during  a  short 
period  of  decreasing  costs  and  then  to  abandon  it  when 
costs  rise  is  to  catch  the  Company,  its  employees  and  its 
investors  in  a  disastrous  squeeze. 

6.  The  chief  advantages  of  the  sliding  scale  plan  are : 

it  is  simple,  expeditious  and  inexpensive.1 

it  produces  rates  to  consumers  as  low  as  actual  costs 
of  the  service  permit ; 

it  furnishes  incentives  for  management  to  effect  eco¬ 
nomies  ; 

1<4How  Better  Utility  Regulation  Can  Be  Achieved”,  by  Riley  E.  Eigen, 
Public  Utilities  Fortnightly,  vol.  XVII,  No.  9,  April  23.  1936,  page  631. 

“How  the  ‘Sliding  Scale’  Reduces  Rates”,  by  William  A.  Roberts, 
People’s  Counsel,  Public  Utilities  Fortnightly,  vol.  XVIII,  No.  1,  July  2, 
1936,  page  11. 
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it  protects  investors  in  that  it  constantly  works  to 
keep  the  net  returns  of  the  Company  at  or  near  a  level; 

it  protects  employees  in  that  the  elasticity  of  its  ad¬ 
justments  makes  wage  adjustments  possible  when  eco¬ 
nomic  conditions  dictate  wage  adjustments ; 

The  sliding  scale  plan  of  rate-making  has  been  in  effect 
for  the  Gas  Company  since  December,  1935,  and  has  re¬ 
sulted  in  reductions  in  rates  for  each  year,  except  1937, 
(when  there  was  no  change)  until  1941  (R.  926-8). 
No  change  was  made  in  1941,  and  in  August,  1942,  the  fig¬ 
ures  showed  that  for  the  preceding  test  year  the  Company 
had  earned  less  than  4.9  per  cent  on  its  rate  base.  This  is 
the  first  time  the  sliding  scale  plan  has  indicated  an  in¬ 
crease  in  rates. 

SUMMARY  OF  ARGUMENT. 

The  Public  Utilities  Commission  of  the  District  of 
Columbia  has  full  statutory  power  to  regulate  the  rates 
of  utilities  in  the  District  of  Columbia.  That  power  was 
expressly  excluded  from  the  operation  of  the  Emergency 
Price  Control  Act  of  1942,  and  the  exclusion  was  expressly 
reaffirmed  in  the  amendment  of  October  2,  1942.  An  order 
of  the  Commission  cannot  be  vacated  by  a  court  unless  the 
Commission  has  violated  a  positive  requirement  of  law 
or  the  findings  of  fact  upon  which  the  order  rests  are 
arbitrary,  unreasonable  or  capricious.  The  orders  and 
decisions  of  the  Commission  here  involved  are  lawful  and 
reasonable  and  are  supported  by  substantial  evidence. 

The  requirements  of  the  Act  of  October  2,  1942,  were 
met  when  (a)  the  Company  had  given  the  Director  of  Eco¬ 
nomic  Stabilization  thirty  days  notice  of  a  proposed  in¬ 
crease  in  its  rates  to  consumers,  and  (b)  had  consented  to 
his  intervention  in  the  proceeding  before  the  Commission. 
In  addition,  the  Director  had  intervened  in  the  proceed¬ 
ing,  the  Commission  received  the  evidence  offered  by  him 


20 


upon  whether  the  proposed  rates  were  inflationary  or  in 
conflict  with  the  national  program  for  the  stabilization  of 
the  cost  of  living,  and  the  Commission  made  appropriate 
findings  upon  the  latter  point. 

The  Commission  gave  full  effect  to  the  terms,  spirit,  in¬ 
tent  and  purpose  of  the  Emergency  Price  Control  Act,  as 
amended.  The  action  of  the  Commission  fully  conforms  to 
the  formula  prescribed  by  that  Act  and  meets  its  every 
requirement.  There  is  a  vast  difference  between  a  pro¬ 
ceeding  under  the  Emergency  Price  Control  Act  of  1942 
and  the  amendatory  Act  of  October  2,  1942,  to  determine 
the  inflationary  tendencies  of  an  increase  in  the  rates  of  a 
utility  and  a  proceeding  under  a  public  utility  act  to  re¬ 
examine  and  fix  anew  the  valuation  and  rate  of  return  upon 
which  rates  are  to  be  predicated.  The  Acts  of  1942  neither 
contemplate  nor  require  the  latter  proceeding. 

The  position  of  the  Director  and  the  Price  Administra¬ 
tor,  if  sustained,  would  constitute  a  usurpation  of  the  func¬ 
tions  of  the  Commission  and  a  chaotic  disregard  of  the 
administrative  pattern  of  power  designed  by  Congress. 

The  judgment  of  the  District  Court  is  invalid  in  that 
(a)  it  vacated  an  order  of  the  Commission  which  was  valid 
and  proper  in  all  respects,  and  (b)  it  was  rendered,  con¬ 
trary  to  statute  and  the  requirements  of  due  process,  with¬ 
out  examination  or  consideration  of  the  record  of  the 
proceedings  before  the  Commission. 

ARGUMENT. 

THE  REGULATORY  POWER  OP  THE  COMMISSION 

WAS  NOT  AMENDED. 

As  we  have  said,  the  first  question  is  whether  the  Emer¬ 
gency  Price  Control  Act  or  its  amendment  of  October  2, 
1942,  in  any  way  abridge  the  regulatory  power  of  the 
Public  Utilities  Commission.  The  question  is  susceptible 
of  succinct  answer.  Not  only  do  those  acts  contain  no  pro- 
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vision  impinging  in  any  way  upon  the  regulatory  powers  of 
utility  commissions,  Federal  or  State,  but  they  contain 
a  specific  provision  to  the  contrary.  Clauce  (2)  (see  p.  4, 
supra )  of  Section  302(c)  of  the  Emergency  Price  Control 
Act  provides: 

“That  nothing  in  this  Act  shall  be  construed  to  au¬ 
thorize  the  regulation  of  *  *  *  (2)  rates  charged  by  any 
common  carrier  or  other  public  utility,  *  *  *”. 

When  the  bill  which  became  the  Act  of  October  2,  1942, 
was  before  the  Senate,  a  sentence  was  inserted  reading, 
“The  President  may  suspend  the  provisions  of  sections  3(a) 
and  3(c)  and  clauses  (1)  cmd  (2)  of  section  302(c)  of  the 
Emergency  Price  Control  Act  of  1942/ 9  (88  Cong.  Rec. 

7900).  (Italics  supplied.)  In  conference  the  words  “and 
(2)  ”  -were  stricken  so  that  the  phrase  was  changed  to  read, 
“and  clause  (1)  of  section  302(c)”.  An  attempt  to  amend 
Section  302(c)(2)  was  also  made  in  a  bill  introduced  by 
Senator  Norris  (S.  2767),  which  would  have  added  to  that 
section  an  additional  proviso  giving  the  Price  Administra¬ 
tor  a  veto  power  over  utility  rates.  (Id.,  pp.  7345-6.) 
That  bill  was  referred  to  Committee  and  never  reported. 
Another  attempt  to  superimpose  an  authority  of  the  Presi¬ 
dent  or  his  representative  over  utility  rates  was  made  and 
rejected,  as  we  shall  point  out  in  more  detail. 

Thus  Congress  specifically  and  intentionally  refused  to 
give  the  President  the  power  to  subject  utility  rates  to  the 
control  of  his  representatives.  Not  only  so,  but  Congress 
tried  to  make  sure  that  its  meaning  would  be  fully  under¬ 
stood  by  adding  a  direct  prohibition  against  any  such  sus¬ 
pension.  Section  2  of  the  Act  of  October  2  (see  p.  4,  supra), 
after  giving  the  President  power  to  suspend  Sections  3(a), 
3(c)  and  Clause  (1)  of  Section  302(c),  says, 

“but  he  may  not  under  the  authority  of  this  Act  sus¬ 
pend  any  other  law  or  part  thereof.” 
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The  Public  Utilities  Commission  of  the  District  of  Co¬ 
lumbia  was  created  by  an  Act  of  Congress  (March  4,  1913, 
37  U.  S.  Stat.  974;  Title  43,  D.  C.  Code,  1940  Ed.)-  Rate- 
1  making  is  a  legislative  function  and  Congress  delegated  that 
function  to  this  Commission  in  respect  to  utilities  operating 
in  the  District  of  Columbia.  Examination  of  that  Act  shows 
1  that  Congress  gave  to  the  Commissioner  power  to  regu- 
1  late  rates  and  service,  and  to  control  the  issuance  of  securi¬ 
ties  and  other  processes  of  the  financing  of  utility  com- 
1  panies.  These  are  serious  responsibilities.  Congress 
provided  that  the  members  of  the  Commission  should  be 
appointed  by  the  President  and  confirmed  by  the  Senate. 
Thus,  in  method  of  creation  and  manner  of  appointment, 
the  Commission  is  a  tribunal  of  equal  rank  with  any  ap¬ 
pointed  agency  in  the  Federal  organization. 

Nowhere  has  Congress  abridged  or  annulled  any  of  the 
functions  bestowed  upon  the  Commission.  The  Commis¬ 
sion  today,  as  it  always  has  been  since  its  creation,  is  the 
duly  designated  delegate  of  the  Congress  for  the  regulation 
of  utility  rates  in  the  District  of  Columbia.  The  same  is 
true  of  the  Interstate  Commerce  Commission,  the  Federal 
Communications  Commission  and  the  Federal  Power  Com¬ 
mission  in  their  respective  fields ;  and  of  the  various  State 
and  municipal  regulatory  bodies.  All  are  in  exactly  the 
same  situation  in  respect  to  the  issues  involved  in  this  pro¬ 
ceeding. 


Terms  and  Intent  of  the  Acts  of  1942. 

If  ever  the  terms  and  intent  of  a  statute  were  clear  be¬ 
yond  dispute  upon  a  given  point,  the  terms  and  intent  of 
these  Acts  of  1942  are  clear  upon  the  question  here  pre¬ 
sented. 

Terms  of  Original  Act. 

The  Emergency  Price  Control  Act  of  1942,  which  created 
the  Office  of  Price  Administrator  and  prescribed  his  au- 
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thority  and  functions,  provided,  as  we  have  already  twice 
said: 

“That  nothing  in  this  Act  shall  be  construed  to  au¬ 
thorize  the  regulation  of  *  *  *  (2)  rates  charged  by  any 
common  carrier  or  other  public  utility,  *  #  (Act  of 
January  30,  1942,  Section  302(c)). 

Proposal  of  Senator  Norris. 

On  September  10,  1942,  Senator  Norris  introduced  a  bill 
to  amend  that  section  so  as  to  add  the  following:  “Provided 
further,  That  rates  charged  by  any  common  carrier  or  other 
public  utility  shall  not  be  increased  without  the  consent  of 
the  Price  Administrator.”  (S.  2767,  SSCong.  Rec.  155). 
Senator  Norris  spoke  at  length  in  regard  in  his  bill  and,  in 
the  course  of  his  remarks,  said: 

“In  the  Act  creating  the  Office  of  Price  Administra¬ 
tor  we  specifically  excluded  from  his  control  all  regu¬ 
lation  of  public  utility  rates,  such  as  telephone,  gas, 
water,  and  electric  rates,  streetcar  fares,  and  so  forth. 
It  was  natural  that  such  an  exclusion  should  be  made 
because  the  regulation  of  all  such  rates  is  provided 
for  and  controlled  by  various  boards  and  commissions.” 
{Id.,  p.  7443). 

Senator  Norris’s  bill  was  referred  to  Committee  and  no 
further  action  was  taken  on  it.  When  the  bill  to  aid  in  the 
stabilization  of  the  cost  of  living,  which  amended  the  Emer¬ 
gency  Price  Control  Act  in  some  respects,  was  before  the 
Senate  after  the  President’s  address  of  September  7,  1942, 
Senator  Norris  submitted  an  amendment  which,  after  a 
slight  change,  was  adopted  by  the  Senate,  the  amendment 
reading: 

“Provided,  That  rates  charged  by  an  common  carrier 
or  other  public  utility  on  September  15,  1942,  shall  not 
be  increased  without  the  consent  of  the  President: 
Provided  further,  That  nothing  in  this  section  shall 
be  construed  as  affecting  the  power  or  authority  of 
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any  Federal,  State,  or  municipal  authority  or  agency 
to  reduce  or  to  equalize  the  rates  and  charges  of  com¬ 
mon  carriers.”  (Id.,  pp.  7443,  7877-7878). 

Conference  Report. 

The  bill  went  to  conference  (Id.,  p.  7901),  and  in  the  Con¬ 
ference  Report  (Id.,  j).  7969),  the  so-called  Norris  Amend¬ 
ment  was  eliminated  and  in  its  place  was  substituted  the 
following,  which  is  the  language  of  the  Act  as  it  now  stands : 

“Provided,  That  no  common  carrier  or  other  public 
utility  shall  make  any  general  increase  in  its  rates  or 
charges  which  were  in  effect  on  September  15,  1942, 
unless  it  first  gives  thirty  days  notice  to  the  President, 
or  such  agency  as  he  may  designate,  and  consents  to 
the  timely  intervention  by  such  agency  before  the  Fed¬ 
eral,  State  or  municipal  authority  having  jurisdiction 
to  consider  such  increase.” 

i 

The  Chairman  of  the  Committee  in  charge  of  the  bill  stated, 
in  respect  to  this  item : 

“It  was  felt  by  the  House  conferees  that  inadequate 
consideration  had  been  given  to  the  general  subject 
matter,  and  they  were  unwilling  to  accept  the  Senate 
amendment.  They  were  unanimous  in  their  views ;  and 
it  was  impossible  for  us  to  persuade  them  to  accept 
the  Norris  amendment.  However,  the  conferees  did 
make  the  arrangement  which  I  have  indicated  and  which 
was  entered  into  after  some  consultation  with  the 
senior  Senator  from  Nebraska.  We  told  him  we  thought 
this  was  the  best  we  could  get  on  this  subject  matter.” 
(Id.,  p.  7971). 

Senate  Debate. 

The  debate  on  this  particular  topic  between  Senator 
Norris  and  Senator  Brown,  who  was  in  charge  of  the  bill, 
so  clearly  shows  the  unanimous  understanding  of  the  mean- 
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ing  of  the  amendment  that  we  quote  that  entire  portion  of 
the  debate : 

“Mr.  Norris.  Mr.  President,  I  wish  to  refer  to  the 
action  of  the  conference  committee  in  including  in  the 
conference  bill  the  language  which  the  Senator  from 
Michigan  read  and  which  takes  the  place  of  the  amend¬ 
ment  offered  by  me  when  the  measure  was  before  the 
Senate  for  consideration.  It  relates  to  utility  rates 
and  charges. 

“What  has  been  substituted  by  the  Conference  Com¬ 
mittee  for  the  original  language  agreed  to  by  the  Sen¬ 
ate  does  not,  technically,  afford  any  relief  whatever, 
although,  morally,  I  think  it  will  result  in  considerable 
relief. 

“I  intend  to  vote  for  the  conference  report,  but  I 
wish  to  call  attention  to  the  legal  effect  ,as  I  understand 
it,  of  the  language  which  has  been  substituted. 

“The  committee  has  provided  that  no  utility  rate 
shall  be  increased  unless  30  days’  notice  shall  be  given 
the  President  by  the  corporation  seeking  the  increase. 
There  is  also  the  requirement  that  in  the  notice  it  shall 
be  agreed  that  the  President  may  have  the  right, 
through  any  instrumentality  he  may  select,  to  appear 
before  the  body  having  jurisdiction  of  the  rate.  I  think 
I  have  stated  the  legal  effect  correctly. 

“Mr.  Brown.  The  Senator  has  stated  it  correctly. 

“Mr.  Norris.  That  does  not  give  the  President  any 
right  to  pass  on  the  question.  It  does  not  give  him  any 
right  to  appeal  in  cas*  the  Board’s  decision  is  against 
his  representative’s  ideas. 

“Mr.  Brown.  I  would  not  be  sure,  if  the  Senator  will 
pardon  me,  that  his  last  statement  is  in  accord  with  my 
own  views.  I  think  he  would  have  the  same  right  to 
appeal  that  any  other  interested  party  would  have. 

“Mr.  Norris.  I  did  not  look  at  it  that  way.  If  he 
would  have  that  right,  it  would  add  a  great  deal  to  the 
legal  effect  of  the  language  which  has  been  placed  in 
the  measure. 

“Mr.  Brown.  He  becomes  a  party  to  the  proceed¬ 
ings,  that  is,  his  agent  does. 

“Mr.  Norris.  Yes,  he  does.  The  Senator’s  idea  is 
that  if  under  the  law  and  the  rules  and  regulations  of 
the  body  having  jurisdiction  to  hear  the  complaint,  or 
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the  request,  as  it  would  be,  an  appeal  is  provided  for, 
the  President  could  avail  himself  of  that  right  of 
appeal. 

“Mr.  Brown.  Yes. 

“Mr.  Norris.  I  hope  that  will  be  the  construction 
placed  upon  the  language. 

“Mr.  Bone.  Mr.  President,  will  the  Senator  yield? 

“Mr.  Brown.  I  yield. 

“Mr.  Bone.  I  am  assuming  in  asking  the  question 
that  even  though  the  President’s  representative  would 
be  technically  a  party  in  an  appeal,  he  would  merely 
have  the  right  formally  to  present  his  views,  or  the 
views  of  the  administration,  to  the  regulatory  body,  but 
he  would  have  nothing  to  say  about  its  decision.  If  its 
decision  were  that  the  increase  in  rates  should  be 
granted,  the  decision  would  be  final. 

“Mr.  Norris.  If  the  Senator  from  Michigan  has  the 
correct  idea,  the  President  or  his  representative 
would  have  the  right  to  appeal,  as  any  party  to  the 
dispute  would  have  the  right  to  appeal. 

“Mr.  Brown.  But  with  absolutely  no  authority  to 
participate  in  the  decision. 

“Mr.  Norris.  No;  with  no  authority  to  participate 
in  the  decision. 

“Mr.  Bone.  That  is  what  I  meant  by  my  question. 

“Mr.  Norris.  As  I  said,  I  think  that  would  have  a 
great  moral  effect.  The  only  thing  the  President’s  rep¬ 
resentative  could  plead  for  or  urge  when  he  appeared 
at  the  hearing  would  be  that  if  the  body  then  hearing 
the  dispute  should  increase  the  rate,  it  would  very 
likelv  interfere  with  all  that  the  Price  Administrator 
had  done  in  the  fixing  of  prices,  because  no  one  will 
dispute  the  utility  rates  enter  directly  into  the  cost  of 
living.  If  gas  rates,  or  electric  rates,  or  water  rates,  or 
freight  rates,  or  streetcar  rates  are  increased,  every 
single  item  of  increase  goes  directly  into  the  cost  of 
living  and  hence  interferes  with  any  attempt  to  prevent 
inflation.  After  all,  that  is  why  I  am  deeply  interested 
in  this  proposition ;  I  want  to  prevent  inflation,  if  pos¬ 
sible.  That  is  the  object  of  our  giving  someone  the 
authority  to  fix  prices  and  freeze  them  at  a  certain 
level.  If  any  persons  or  corporations  have  the  power 
to  increase  any  item  of  the  cost  of  living,  and  it  is  done 
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contrary  to  the  order  of  the  President  or  the  Price 
Administrator,  it  will  tend  directly  to  overthrow  the 
prices  so  fixed  and  will  throw  the  whole  structure  out 
of  gear,  thus  tending  to  increase  the  cost  of  living,  and 
making  it  necessary  to  increase  all  other  prices  which 
enter  into  the  cost  of  living,  with  the  result  that,  as  I 
believe,  inflation  will  follow  immediately. 

* 1  There  would  be  a  moral  effect,  however.  When  the 
President’s  representative  appears  before  the  tribunal 
having  jurisdiction  to  fix  or  increase  utility  rates,  he 
could  say — and  that  is  about  all  he  could  do — that  if 
the  requested  increase  were  granted,  it  would  tend  to 
increase  the  cost  of  living,  and  hence  throw  out  of  gear 
the  entire  machinery  designed  to  prevent  inflation.  If 
the  tribunal  increased  utility  rates  during  the  war,  not¬ 
withstanding  the  kind  of  showing  made  by  the  Pres¬ 
ident’s  representative,  it  would  in  my  judgment  have 
a  great  effect  upon  public  sentiment.  The  tribunal, 
board,  or  commission  which  acted  to  increase  rates,  in 
the  face  of  a  showing  that  such  action  might  lead  to  the 
worst  kind  of  inflation,  would  find  itself  in  a  position 
which  no  board  would  want  to  be  in.  I  think  the  pro¬ 
vision  in  question  will  have  a  great  moral  effect. 
Therefore,  I  myself  feel  disposed  to  accept  this  lan¬ 
guage  and  vote  for  the  conference  report. 

“Mr.  President,  I  think  I  realize  as  fully  as  does  any 
other  Senator  the  earnestness,  the  fidelity,  and  the  good 
faith  with  which  the  conferees  on  the  part  of  the  Senate 
have  labored.  We  are  all  anxious  to  get  through  with 
this  measure,  and  I  think  we  should  all  be  willing  to 
sacrifice  something  we  believe  ought  to  be  in  the  meas¬ 
ure  in  order  to  have  it  finally  passed.  For  that  reason 
I  do  not  believe  we  are  justified  in  rejecting  the  con¬ 
ference  report  simply  because  in  some  particular  it 
has  not  met  completely  with  our  ideas. 

“I  wanted  to  say  this  much,  and  by  saying  it  in  the 
Senator’s  time  it  is  unnecessary  for  me  to  make  a 
speech  on  the  subject  in  mv  own  time. 

“Mr.  Brown.  I  thank  tlhe  Senator  from  Nebraska, 
and  I  want  to  say  to  him  that  I  shall  do  what  I  can  to 
expedite  the  hearing  upon  his  bill  which  deals  with  the 
matter  he  has  discussed. 

“Mr.  Norris.  I  am  of  the  opinion  that  it  would  be 
rather  useless  to  crowd  that  bill  if  the  language  now 
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contained  in  the  conference  report  becomes  the  law.” 

(88  Cong.  Rec.  7973  et  seq.). 

The  bill  was  adopted  with  the  language  presented  by  the 
Conference  Committee. 

Meaning  of  the  Act  of  October  2. 

There  cannot  be  the  slightest  doubt  as  to  the  understand¬ 
ing  and  intent  of  Congress  in  enacting  that  part  of  the  bill 
which  became  the  proviso  to  Section  1  of  the  Act  of  Oc¬ 
tober  2,  1942.  Senator  Norris  was  the  Senator  most  inter¬ 
ested  in  the  general  subject.  He  favored  giving  the  Presi¬ 
dent  a  veto  over  increases  in  public  utility  rates,  and 
strongly  urged  that  view.  He  was  vitally  interested  in 
ascertaining  the  meaning  of  the  language  of  the  proviso  as 
it  came  from  the  Conference  Committee.  In  the  course  of 
his  remarks  on  that  language  he,  aided  by  Senators  Brown 
and  Bone,  clearly  delineated  three  important  phases  of  the 
Congressional  intent:  First.  The  only  legal  effect  of  the 
proviso  was  to  give  the  President’s  representatives  a  right 
to  be  heard  by  a  regulatory  commission  on  the  oAuestion 
whether  an  increase  in  utility  rates  “would  tend  to  increase 
the  cost  of  living  and  *  #  *  throw  out  of  gear  the  entire 
machinery  designed  to  prevent  inflation”  (see  p.  27, 
supra).  Second.  The  decision  whether,  after  the  Presi¬ 
dent’s  representatives  had  been  heard,  an  increase  should 
be  allowed,  was  to  rest  solely  with  the  regulatory  com¬ 
mission.  Third.  The  underlying  purpose  of  the  proviso 
was  to  subject  a  regulatory  commission,  before  it  should 
grant  an  increase  in  rates,  to  the  moral  pressure  that  would 
result  from  the  knowledge  that  the  increase  would,  if  such 
be  the  fact,  tend  to  increase  the  cost  of  living  and  to  dis¬ 
turb  the  national  program  for  controlling  inflation.  Sen¬ 
ator  Norris  voted  for  the  bill  upon  that  understanding.  It 
was  upon  that  understanding  that  Congress  adopted  the 
Act. 
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There  appears  nowhere  on  the  face  of  the  Act  a  word  or 
line  that  indicates,  contrary  to  the  plainly  expressed  Con¬ 
gressional  intent,  that  the  President’s  representatives 
should  have  the  power  to  go  beyond  their  function  of  pre¬ 
senting  evidence  on  the  inflationary  aspects  of  a  proposed 
increase  and  demand  of  a  commission  that  it  reexamine  all 
or  any  of  the  basic  elements  underlying  its  rate-making 
process. 

Importance  of  Congressional  Decision. 

In  adopting  the  language  of  the  proviso,  Congress  was 
not  indulging  in  a  chance  selection  of  words.  To  the  con¬ 
trary,  as  we  have  shown  above,  the  words  were  deliberately 
chosen  to  express  the  intent  of  Congress  that  the  powers 
granted  to  control  prices  under  the  Emergency  Price  Con¬ 
trol  Act  and  the  amendatory  Act  should  not  extend  to  util¬ 
ity  rates.  The  reason  for  this  action  on  the  part  of  Con¬ 
gress  is,  we  think,  plain.  Public  utility  rates,  unlike 
commodity  prices  and  wages,  have  long  been  fixed  by 
governmental  authority.  Throughout  the  States  and  in 
many  municipalities,  regulatory  commissions,  either  ap¬ 
pointed  or  selected,  for  years  have  had  broad  power  to  fix 
and  regulate  public  utility  rates.  In  addition,  the  Congress 
has  set  up  Federal  agencies  for  the  same  purpose  in  the  in¬ 
terstate  field,  including  the  Interstate  Commerce  Commis¬ 
sion,  the  Federal  Power  Commission  and  the  Federal  Com¬ 
munications  Commission.  The  subject  is  an  exceedingly 
intricate  one.  It  involves  the  most  complicated  problems  of 
property  valuation,  of  accounting  and  of  finance.  It  re¬ 
quires  a  delicate  balancing  of  fair  charges  to  the  consumer 
against  the  public  necessity  for  adequate  service,  the 
proper  protection  of  investors  and  the  attraction  of  invest¬ 
ment  funds  to  the  enterprise.  These  State,  municipal  and 
Federal  commissions  have  large  and  experienced  staffs  of 
trained  experts,  familiar  by  years  of  contact  -with  the  par- 
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ticular  and  peculiar  problems  of  the  utilities  over  which 
they  have  jurisdiction.1 

Obviously,  Congress  faced  the  problem  of  a  duplication 
of  regulatory  authority.  It  decided  a  substantial  question 
of  tremendous  public  importance.  It  did  not  wish  to  place 
in  the  hands  of  a  new  Federal  agency  the  power  to  dupli¬ 
cate  the  work  already  reposed  in  established  governmental 
tribunals.  It  nowhere  indicated  that  it  meant  to  institute  a 
superior  authority  to  dictate  when  and  what  technical  is¬ 
sues  as  to  rate-making  those  tribunals  must  try.  It  no¬ 
where  indicated  that  it  intended  to  set  up  in  the  Office  of 
Price  Administrator  a  vast  bureau  of  engineering,  account¬ 
ing  and  legal  experts,  sufficient  to  play  a  major  part  in 
every  public  utility  rate  case  in  the  whole  country.  It 
expressly  declined  to  do  these  things. 


Chairman  R.  W.  Peterson,  of  the  Wisconsin  Public  Service  Commis¬ 
sion,  in  answer  to  an  inquiry  from  the  Public  Utilities  Fortnightly,  wrote 
(Public  Utilities  Fortnightly,  Vol.  XXX,  p.  476,  October  8,  1942) : 

“As  to  the  answer  to  your  first  question,  namely,  ‘Should  OPA 
intervention  in  rate  cases  be  allowed  as  a  general  rule?’,  my  answer 
is  ‘No’  for  the  following:  reasons.  OPA  is  a  recent  creation  -with  no 
background  in  this  particular  field,  whereas  in  most  states  the  regu¬ 
latory  commissions  have  been  in  existence  for  a  long  period  of  time 
and  are  staffed  by  experts  of  long  standing  in  this  field.  It  does  not 
appear  to  me  that  without  an  adequate  staff  to  make  investigation 
of  each  individual  rate  case  OPA  can  be  of  any  material  assistance. 
I  believe  that  all  of  the  state  regulatory  bodies  are  cognizant  of  their 
duties  in  relation  to  rate  problems  and  are  amply  willing  and  able 
to  carry  out  their  functions  without  advice  or  assistance  from  a 
body  that  is  possessed  with  fewer  facts,  or  ability  to  obtain  them, 
than  the  state  regulatory  bodies  have. 

*********** 

“When  Congress  has  definitely  made  exclusions  in  the  authority 
of  a  commission  or  other  governmental  agency,  I  cannot  feel  that 
such  commission  or  other  governmental  agency,  in  total  disregard  of 
congressional  mandate,  should  be  permitted  to  say  we  have  concluded 
that  we  should  enter  into  this  field.  If  OPA  is  to  interest  itself  in 
any  one  of  the  matters  that  Congress  has  stated  that  it  should  not 
have  authority  over,  then  it  appears  to  me  that  they  may  likewise 
decide  to  enter  into  all  of  the  other  excluded  fields.  I  can  conceive 
the  consternation  caused  if  OPA  would  attempt  to  assume  jurisdic¬ 
tion  over  exclusion  number  (1)  (wage  regulation),  above  listed.  I 
would  voice  no  objection  to  these  matters  if  Congress  after  full  and 
free  discussion  had  given  this  authority,  but  I  cannot  believe  that 
creatures  of  the  law  should  exceed  the  law  that  created  them.” 
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THE  TERMS  OF  THE  ACT  OF  OCTOBER  2  WERE 

FULFILLED. 

The  words  of  the  Act  of  October  2,  1942,  prescribe  but 
two  requirements  in  respect  to  utility  rates  (see  p.  4, 
supra).  Both  are  imposed  upon  the  Company.  The  Com¬ 
pany  must  give  the  Director  30  days’  notice  of  a  proposed 
increase  in  rates  and  it  must  consent  to  his  timely  inter¬ 
vention.  That  both  these  requirements  were  met  is  a  simple 
fact  not  susceptible  of  denial  (App.  pp.  188,  191).  To  be 
sure,  the  Director  was  not  in  existence  when  the  proceedings 
were  concluded,  but  nevertheless,  as  soon  as  he  did  come 
into  existence,  the  Company  gave  him  the  notice,  the  Com¬ 
mission  reopened  the  case  for  the  sole  purpose  of  hearing 
him,  the  Company  consented  to  his  intervention  and  he 
actually  intervened  (App.  p.  1S4).  One  could  hardly  im¬ 
agine  a  more  complete  compliance  with  the  provisions  of 
the  Act. 

Perhaps  it  would  be  fair  to  ascertain  whether  the  op¬ 
portunity  afforded  the  Director  was  complete,  by  compar¬ 
ing  what  the  Commission  did  with  what  he  asked  it  to  do. 
In  a  letter  written  before  he  petitioned  to  intervene,  the 
Director  wrote  the  Price  Administrator  that  he  wanted 
consideration  of  “the  effect  of  the  increase  on  the  national 
stabilisation  program **  (R.  1531).  The  Price  Administra¬ 
tor  wrote  the  Commission  that  to  deny  intervention  to  the 
Director  would  “destroy  his  ability  to  demonstrate  why 
a  proposed  increase  in  utility  rates  may  conflict  ivith  the 
program  of  the  national  government  to  prevent  further  in¬ 
creases  in  the  cost  of  living ”  (App.  186).  And  in  his  formal 
petition  to  intervene,  the  Director  asserted  his  right  “to 
appear  in  this  proceeding  for  the  purpose  of  presenting 
evidence  or  argument  concerning  the  comprehensive  'na¬ 
tional  economic  policy  developed  in  accordance  with  the  pro¬ 
visions  of  the  Emergency  Price  Control  Act  of  1942  as 
amended  by  the  Act  of  October  2,  1942 ,  and  the  effect 
thereon  of  increases  in  rates  and  charges  of  common  car- 
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rxers  or  other  public  utilities”  (App.  59).  The  Commis¬ 
sion  granted  him  intervention  for  the  purpose  of  present¬ 
ing  evidence  “relating  to  the  inflationary  effect,  if  any”, 
of  the  proposed  rates.  So  the  fact  is  that,  if  we  leave  out 
of  consideration  the  various  arguments  of  his  Counsel, 
the  Commission  granted  the  Director  exactly  what  he  re¬ 
quested.  Such  opportunity  would  seem  to  he  complete  and 
hot  subject  to  attack  as  arbitrary  and  capricious. 

Although  the  strictly  procedural  feature  is  of  least  im¬ 
portance,  nevertheless  it  is  a  fact  of  weight  that  the  Price 
Administrator  in  August  and  the  Director  in  October  pe¬ 
titioned  to  intervene  in  a  case  in  which  the  issues  were 
already  drawn,  and  they  made  no  request  in  their  peti¬ 
tions  that  those  issues  be  expanded  or  enlarged.  The  rules 
of  practice  of  the  Commission  (Rule  7.5,  App.  135)  care¬ 
fully  provide  that  the  granting  of  a  petition  to  intervene 
shall  not  be  deemed  to  enlarge  the  issues  in  the  case  unless 
such  enlargement  be  specifically  requested  by  the  inter¬ 
vener  and  granted  by  the  Commission.  The  Director  failed 
to  avail  himself  of  clear  and  simple  methods  of  procedure. 

We  have  seen  that  Senator  Brown  and  Senator  Norris 
agreed  that  under  the  Act  the  Presidents  representative 
could  say  to  the  Commission  that  if  a  requested  increase 
were  granted,  “it  would  tend  to  increase  the  cost  of  living, 
and  hence  throw  out  of  gear  the  entire  machinery  designed 
to  prevent  inflation,”  and  “that  is  about  all  he  could  do”. 
The  Commission  clearly  gave  the  Director  much  more  than 
that  opportunity. 

In  the  lower  Court,  counsel  for  the  Director  contended 
that  the  Commission  so  circumscribed  his  participation  in 
the  case  as  to  nullify  his  intervention.  The  contention  is 
absolutely  contrary  to  the  facts.  The  only  restriction  placed 
upon  him  was  the  refusal  of  the  Commission  to  enter  upon 
a  reexamination  of  the  rate  base  and  rate  of  return  and  to 
re-try  a  depreciation  case.  The  Commission  had  adopted 
that  rule  upon  a  question  proposed  by  one  of  its  members 
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at  the  prehearing  conference  prior  to  any  intervention  by 
0.  P.  A.  It  thereafter  applied  to  the  interveners  the  same 
rule  it  applied  to  itself.  There  was  no  other  restriction 
whatsoever. 

Counsel  for  the  Director  also  contended  in  the  Court 
below  that  under  the  decision  of  this  Court  in  the  W.  M.  and 
A.  case  {Leon  Henderson,  Price  Administrator  v.  Wash¬ 
ington,  Marlboro  and  Annapolis  Motor  Lines,  Inc.,  132 
F.  (2d)  729),  the  Act  of  October  2  empowers  him  to  present, 
and  requires  a  commission  to  receive,  anything  he  wants 
to  present.  This  -would  indeed  be  a  broad  doctrine.  No 
such  issue  was  raised  in  that  case.  There  the  utility 
had  not  given  the  Director  any  notice  of  the  proposed  in¬ 
crease  in  rates  and  had  not  consented  to  his  intervention, 
and  the  Commission  had  not  permitted  him  to  intervene. 
The  sole  issue  was  whether  the  Act  of  October  2  required 
the  notice,  consent  and  intervention  under  the  circum¬ 
stances  of  that  case.  In  the  course  of  its  opinion  the  Court 
said  that  the  Act  requires  intervention  “followed  by  such 
appropriate  showing  as  he  may  wish  to  make.”  The  Di¬ 
rector  would  have  us  ignore  the  word  “ appropriate’ ’  and 
expand  the  decision  far  beyond  any  issue  involved  in  the 
case.  The  requirements  of  that  decision  have  been  fully 
met  in  the  present  case. 

It  is  our  contention  that  the  Court  need  not  go  beyond 
this  point  in  its  consideration  of  this  case.  It  being  estab¬ 
lished  (1)  that  the  Commission  is  the  regulatory  authority 
over  the  rates  of  this  Appellant  and  (2)  that  the  terms  and 
clear  intent  of  the  Act  of  October  2,  1942,  have  been  met  in 
full,  it  follows  that  the  findings  and  decision  of  the  Commis¬ 
sion  cannot  be  held  to  be  illegal  as  arbitrary  and  capricious. 
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THE  COMMISSION  MET  EVERY  REQUIREMENT 
OF  GENERAL  UTILITY  LAW 
AND  THE  ACTS  OF  1942. 

In  spite  of  the  foregoing,  because  of  the  nature  of  the 
claims  of  Appellees,  we  pursue  our  inquiry  to  examine  the 
rulings,  the  findings  and  the  order  of  the  Commission  in  the 
light  of  the  requirements  of  general  utility  rate  law  and, 
more  particularly,  of  the  Emergency  Price  Control  Act  and 
its  amendment.  For  this  purpose  we  lay  aside  all  pro¬ 
cedural  considerations  and  test  the  merits  of  the  attitude 
and  action  of  the  Commission. 

In  his  petition  to  amend  Order  2404  (App.  63),  after  his 
petition  to  intervene  had  been  granted,  the  Price  Admin¬ 
istrator  prayed  that  the  Commission  make  him  a  party 
“without  restriction  as  to  the  type  of  evidence  to  be  pre¬ 
sented  or  otherwise  limiting  the  scope  of  further  hearings.” 
However,  at  another  point  in  the  proceeding,  his  counsel 
summarized  his  demands  in  five  points  (App.  207).  He 
said  that  Appellees  must  have  the  right  to  go  into  at  least 
the  following  factors : 

1.  What  is  the  proper  rate  base? 

2.  What  are  fair  operating  expenses,  including  deprecia¬ 
tion? 

3.  "What  are  other  proper  operating  expenses? 

4.  What  are  allowable  federal  taxes? 

5.  What  is  a  fair  return  for  the  Company? 

We  have  already  seen  that  the  Commission  went  thor¬ 
oughly  into  two  of  these  points,  i.e.,  operating  expenses  and 
federal  taxes.  It  declined  to  enter  upon  a  rate-base  and 
rate-of -return  case,  and  declined  to  change  its  method  of 
computing  depreciation. 

The  Issue  Explained. 

To  understand  thoroughly  the  point  at  issue,  it  is  neces¬ 
sary  to  understand  the  vast  differences  between  the  pro- 
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ceeding  deemed  proper  by  the  Commission  and  the  pro¬ 
ceeding  demanded  as  a  matter  of  right  by  Appellees  here. 
Those  differences  are  both  theoretical  and  practical.  They 
become  vivid  when  we  compare  the  two  proceedings. 

To  determine  the  possible  inflationary  effect  of  rates. 

If  a  commission  should  set  for  itself  the  task  of  deter¬ 
mining  whether  proposed  rates  are  inflationary  in  character 
and  in  violation  of  the  national  program  for  the  stabiliza¬ 
tion  of  the  cost  of  living,  its  inquiry  would  concern  itself 
with  three  issues. 

First:  What  is  the  national  program  in  respect  to  the 
cost  of  living  ?  The  Emergency  Price  Control  Act  declares 
its  purposes,  among  others,  to  be  “to  stabilize  prices  and 
to  prevent  speculative ,  unwarranted,  and  abnormal  in¬ 
creases  in  prices  and  rents;  #  *  to  protect  persons  with 

relatively  fixed  and  limited  incomes,  consumers ,  wage  earn¬ 
ers,  investors  *  #  # ;  to  assist  in  securing  adequate  produc¬ 
tion  of  commodities  and  facilities.  ”  (56  Stat.  23,  50  U.  S. 
C.  A.  (App.)  §  901  (a).)  Section  2  (a)  of  the  Act  (56  Stat. 
24,  50  U.  S.  C.  A.  (App.)  §  902(a))  provides: 

“So  far  as  practical,  in  establishing  any  maximum 
price,  the  Administrator  shall  ascertain  and  give  due 
consideration  to  the  prices  prevailing  between  October 
1  and  October  15,  1941  *  *  *  for  the  commodity  or  com¬ 
modities  included  under  such  regulation  or  order,  and 
shall  make  adjustments  for  such  relevant  factors  as  he 
may  determine  and  deem  to  be  of  general  applicability, 
including  the  following:  Speculative  fluctuations,  gen¬ 
eral  increases  or  decreases  in  costs  of  production,  dis¬ 
tribution,  and  transportation,  and  general  increases 
or  decreases  in  profits  earned  by  sellers  of  the  com¬ 
modity  or  commodities,  during  and  subsequent  to  the 
year  ended  October  1, 1941.’’  (Italics  supplied). 

Quite  clearly  the  national  program  does  not  prohibit 
every  increase  in  prices.  Clearly,  from  the  terms  of  the 
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Act,  the  administrative  authority  having  jurisdiction  to 
fix  prices  must  exercise  an  expert  judgment  upon  conflict¬ 
ing  factors  of  interest. 

The  Act  of  October  2, 1942,  in  no  way  changed  or  abridged 
the  above-discussed  provisions  of  the  Act  of  January  30, 
1942. 

Now  assuming  that  the  Commission  was  to  apply  all 
these  factors  to  utility  rates  in  the  District  of  Columbia,  the 
Director  of  Economic  Stabilization,  having  jurisdiction  over 
the  much  broader  field  of  commodity  prices  throughout  the 
entire  nation,  would  have  a  broader  knowledge  and  a  more 
extended  experience  as  to  the  general  program  of  the  Gov¬ 
ernment. 

Clearly  quantities  of  valuable  factual  data  and  of  advice 
also,  were  in  the  possession  of  the  Price  Administrator. 
Prior  to  the  enactment  of  January,  1942,  the  Office  of 
Price  Administration,  originally  created  by  Executive 
Order  on  April  11,  1941,  had  issued  105  price  schedules, 
covering  a  wide  range  of  commodities.  (OP A  Release  No. 
PM  2490,  February  13,  1942,  CCH  War  Law  Service,  par. 
49,512).  After  enactment  of  the  Emergency  Price  Control 
Act,  98  of  these  105  schedules  were  reissued  on  the  statutory 
basis.  (D.  D.  Humphrey,  “Price  Control  in  Outline”, 
American  Economic  Review,  Dec.  1942,  p.  744).  The  orig¬ 
inal  base  period  for  some  of  these  commodities  was  No¬ 
vember  15  to  December  6,  1941.  Other  prices  were  origin¬ 
ally  fixed  at  June  16, 1941,  levels,  and  then  increased  (OPA 
Release  No.  1360,  October  11,  1941).  Many  long,  compli¬ 
cated  price  regulations  were  issued,  and  statements  of  the 
considerations  which  led  to  the  adoption  of  price  regula¬ 
tions  in  various  particular  cases  were  issued,  all  as  shown 
by  the  Federal  Register  and  the  standard  authoritative  war 
law  services,  such  as  that  issued  by  Commerce  Clearing 
House.  On  April  28,  1942  (7  Federal  Register  3153,  CCH 
War  Law  Service,  par.  42,051)  a  General  Maximum  Price 


37 


Regulation  was  issued  which  fixed  ceilings  for  commodities 
generally  at  the  highest  price  charged  by  the  seller  during 
March,  1942.  These  regulations  contained  provision  for 
adjustment  upwards  upon  application.  Thereafter  numer¬ 
ous  increases  in  prices  were  approved  by  the  Price  Adminis¬ 
trator.  Some  were  in  whole  industries,  as  for  example  non- 
ferrous  foundry  products  were  increased  to  October  1-5 
levels  for  the  entire  industry.  Other  increases  were  for 
particular  firms  only  (Second  Quarterly  Report  of  the  Price 
Administrator,  passim). 

It  is  to  be  presumed  that  all  of  these  actions  fit  into  a 
coherent  policy  and  program.  Any  Commission  charged 
with  the  important  functions  imposed  upon  it  by  these  Acts 
of  Congress  would  clearly  profit  by  receiving  from  the 
Director  data  such  as  we  have  indicated.  The  program  as 
a  whole  over  the  country  would  tend  toward  a  more  gen¬ 
eral  uniformity  if  the  Director  should  appear  before  the 
various  regulatory  commissions  and  present  them  with  such 
data.  So  Congress  provided  that  the  Director  should  be 
notified  of  proposed  increases  in  utility  rates,  and  that 
the  utility  must  consent  to  his  intervention  in  the  proceed¬ 
ing. 

Thus,  the  first  point  of  interest  in  a  proceeding  to  de¬ 
termine  the  inflationary  effect,  if  any,  of  a  proposed  increase 
in  rates,  would  be  to  receive  evidence,  if  any  be  offered, 
as  to  what  is  the  national  program  for  the  stabilization  of 
the  cost  of  living. 

Second:  What  would  be  the  effect  of  a  proposed  increase 
in  such  rates  upon  the  cost  of  living?  Such  effect  might 
be  direct  or  it  might  be  indirect.  The  cost  of  living  is  com¬ 
posed  of  various  elements,  which  are  compiled  by  experts  in 
the  field.  A  generally  accepted  index  is  that  published  by 
the  Department  of  Labor.  The  cost  of  gas  used  for  do¬ 
mestic  purposes  amounts  to  1.17  per  cent  of  the  cost  of 
living  under  that  index  (App.  54).  In  an  industrial  com- 


38 


munity  (which  Washington  is  not)  the  cost  of  gas  might 
also  indirectly  affect  the  cost  of  living  if  it  affected  the  cost 
of  other  commodities.  In  such  communities  gas  is  used  in 
the  process  of  manufacturing,  and  an  increase  in  the  cost  of 
gas  in  such  an  industrial  community  might  increase  the  cost 
of  living  not  onlv  in  that  communitv  but  in  other  communi- 
ties  as  well. 

While  evidence  on  this  point  is  available  from  the  public 
records  of  the  Department  of  Labor,  nevertheless  more 
pertinent  and  direct  evidence  would  seem  to  be  particularly 
within  the  knowledge  of  the  Director  of  Economic  Stabiliza¬ 
tion  and  his  representative,  the  Price  Administrator,  and 
it  is  peculiarly  within  their  province  to  present  such  evi¬ 
dence  to  a  commission  considering  a  proposed  increase  in 
gas  rates. 

Third:  Would  an  increase  in  the  cost  of  living,  if  any, 
caused  by  a  proposed  increase  in  the  cost  of  gas, 
violate  the  national  program  in  respect  to  the  stabilization 
of  the  cost  of  living?  As  we  have  seen,  evidently  not  all 
increases  in  prices,  even  if  they  affect  the  cost  of  living, 
conflict  with  the  national  program  as  conceived  by  the  Price 
Administrator  and  the  Director. 

Evidence  on  all  these  points  is  peculiarly  within  the 
knowledge  of  the  Director  of  Economic  Stabilization  and 
his  representative,  the  Price  Administrator. 

To  determine  values  and  rates  of  return. 

Vastly  different  from  the  foregoing  issues  are  the  issues 
pertinent  to  a  proceeding  wherein  the  basic  elements  en¬ 
tering  into  rate-making  for  a  utility  are  to  be  determined — 
or  redetermined. 

First:  What  is  the  proper  rate  base?  The  initial  requisite 
is  an  accurate  inventory  of  the  property  of  the  Company — 
in  this  case  land,  production  plant,  buildings,  gas  manufac¬ 
turing  equipment,  research  equipment,  gas  holders,  dis- 
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tribution  system,  transmission  mains,  distribution  mains, 
compressors,  governors,  measuring  devices,  and  many  other 
items,  all  in  infinite  detail  in  hundreds  of  items.  Next 
would  come  a  valuation  of  each  of  the  classes  of 
properties  shown  in  the  inventory.  Under  the  District 
of  Columbia  statute  (D.  C.  Code  (1940)  §  43-306)  the  Com¬ 
mission  must  consider  reproduction  cost  new.  Evidence  on 
original  cost  would,  of  course,  be  obtained  from  the  records 
of  the  Company.  Evidence  as  to  reproduction  cost  new  con¬ 
sists  of  detailed  manufacturers  ’  prices  on  all  the  various 
classes  and  items  of  property  as  of  the  time  of  the  valuation 
and  expert  testimony  as  to  the  costs  of  assembly,  installa¬ 
tion  and  contruction. 

Second:  What  is  the  observed  depreciation  of  the 
various  items  of  depreciable  property  would  be  received? 
This  is  a  matter  of  expert  judgment  on  the  part  of  en¬ 
gineers.  Third:  What  is  the  proper  allocation  of  the  total 
property  to  the  particular  jurisdiction  considered  in  rela¬ 
tion  to  the  utilitv  svstem  as  a  whole?  This  is  somewhat  a 

w  •> 

matter  of  fact  and  somewhat  a  matter  of  expert  judgment 
by  engineers.  Fourth:  What  is  the  proper  amount  of 
working  capital  to  be  added  to  the  property  accounts  ? 

Fifth:  What  rate  of  return  should  be  allowed  to  the 
utility  upon  the  rate  base  so  determined!  This  question 
involves  exhaustive  studies  of  returns  earned  by  compara¬ 
ble  concerns  with  comparable  risks,1  studies  of  the  cost  of 
capital  invested  in  the  utility  and  of  the  earnings  essential 
to  attract  additional  capital.  The  latter  element  in  turn 
involves  intensive  investigation  and  forecasting  of  growth 
factors  affecting  the  utility  in  the  area  it  serves. 

The  expense  and  time  consumed  in  the  preparation  and 
presentation  of  evidence  bearing  upon  these  issues  is  com¬ 
mon  knowledge.  Expert  is  pitted  against  expert;  witness 
against  cross-examiner;  judgment  against  judgment. 


1  Bluefield  Co.  v.  Pub.  Serv.  Com.,  262  U.  S.  679. 
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i  Months  of  time  and  hundreds  of  thousands  of  dollars  are 
consumed.1 

None  of  the  evidence  material  to  utility  rate-making 
1  is  peculiarly  within  the  knowledge  of  the  Director  of  Eco¬ 
nomic  Stabilization  or  of  the  Price  Administrator.  It  falls 
i  far  outside  their  peculiar  knowledge  and  far  outside  their 
statutory  function.  On  the  contrary,  these  matters  fall 
peculiarly  within  the  knowledge  of  the  Commission  having 
jurisdiction,  its  engineers  and  accountants,  and  of  the  Com¬ 
pany  itself.  Different  companies  have  different  properties 
i  with  different  peculiarities,  and  the  Commission  which  has 
1  for  years  had  jurisdiction  over  the  particular  Company  has 
1  peculiar  knowledge  of  these  individual  characteristics.  The 
i  regulatory  commissions  and  their  staffs  are  selected  for 
!  their  expert  knowledge  in  these  particular  fields. 


1  Consideration  and  Action  by  the  Commission. 

With  the  foregoing  vivid  difference  in  mind,  we  now  ex¬ 
amine,  on  the  merits,  the  action  of  the  Commission.  We 
!  first  notice  the  factors  it  considered,  then  the  action  it  took. 


According  to  the  report  of  the  Attorney  General’s  Committee  on 
!  Administrative  Procedure  (77th  Congress,  1st  Session,  Senate  Docu¬ 
ment  No.  8,  p.  358)  investigations  into  rates  by  the  Federal  Power 
Commission  consumed  such  periods  as  16  months,  6 'months,  14% 

1  months  (this  one  to  an  interim  order  only),  30  months,  and  the  de- 
1  termination  of  the  actual  legitimate  original  cost  of  the  Northern 
i  States  Power  Co.  seems  to  have  been  before  the  Commission  for  14 
years!  Many  students  of  public  utility  matters  have  written  on  the 
i  subject.  Some  say  that  the  process  is  so  cumbersome,  time-consum¬ 
ing  and  costly  as  to  spell  the  failure  of  governmental  regulation. 
(E.  g.  Public  Utilities  Fortnightly,  Vol.  XX,  p.  219,  August  19,  1937). 
An  experienced  utility  statistician  wrote  a  couple  of  years  ago,  “At 
the  present  time,  formal  rate  proceedings  are  extremely  complicated, 
and  to  the  writer  at  least  appear  almost  as  mysterious  as  the  voodoo 
religious  ceremonies.  Formal  proceedings,  furthermore,  are  generally 
so  protracted  that  rate  cuts  resulting  therefrom  are  not  made  avail¬ 
able  to  customers  until  long  after  the  rate  case  began”  (W.  D.  Gay, 
in  Public  Utilities  Fortnightly,  Vol.  XXVI,  p.  11,  July  4,  1940).  The 
'  same  writer  refers  to  the  Pacific  Gas  and  Electric  rate  case  which  was 
five  years  from  start  to  finish.  Curtis  A.  Meese,  writing  in  the  Public 
Utilities  Fortnightly,  Vol.  XXIX,  p.  609,  May  7,  1942,  says,  “In  bygone 
days,  a  full-dress  rate  case  which  consumed  an  entire  year,  even  though 
1  unobstructed  by  appeals  or  other  delaying  tactics  of  litigation,  was 
considered  fairly  fast  work — just  about  par  for  the  course.” 
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Factors  considered  by  the  Commission. 

As  shown  by  the  record,  the  Commission  was  presented 
with  many  features  of  the  situation  of  the  Gas  Company 
beside  the  evidence  offered  by  the  Director  and  the  Price 
Administrator.  Its  Order  No.  2401  describes  these  factors 
and  shows  that  the  final  decision  of  the  Commission  was 
the  result  of  weighing:  these  various  conflicting  elements. 
Among  the  more  important  phases  to  which  the  Commis¬ 
sion  was  required  to  give  weight,  were: 

1.  The  exhaustive  audit  of  the  accounts  of  the  Company 
by  the  accounting  and  engineering  staff  of  the  Commission 
showed  that  under  the  terms  of  the  sliding  scale  order  the 
rates  of  the  Company  should  be  increased  by  $326,310.00 
(App.  90;  Ex.  No.  1).  This  aduit  showed  that  the  Com¬ 
pany  had  earned  during  the  preceding  test  year  5.1059  per 
cent  on  its  rate  base,  instead  of  the  6Y>  per  cent  set  as  a 
fair  return  by  the  Commission  (Ex.  1,  App.  230).  'Witnesses 
for  the  Company  showed  that  under  the  sliding  scale  order 
the  rates  for  the  next  year  should  be  increased  by  $383,- 
1S9.00  (Ex.  2,  App.  233).  Testimony  by  members  of  the 
staff  of  the  Commission  and  by  representatives  of  the  Com¬ 
pany  concerning  the  differences  between  the  staff  and  the 
Company  was  received  (K.  558-728). 

2.  The  continuance  or  abandonment  of  the  sliding  scale 
method  of  rate  regulation  was  before  the  Commission,  as 
it  is  before  it  at  all  times.  Both  under  the  statute  and 
under  the  terms  of  the  order  itself,  the  Commission  could 
at  any  time  terminate  the  arrangement  and  either  go  back 
to  the  classic  method  of  rate-making  or  devise  some  other 
method. 

The  sliding  scale  method  was  suggested  for  wider  use  as 

earlv  as  1907  bv  the  Committee  of  the  National  Civic  Fed- 
*  * 

eration,  to  which  report  Mr. — later  Justice — Louis  D. 
Brandeis  was  a  signer  (18  Pub.  Util.  Fortnightly  11).  It 
has  been  much  discussed  since  its  adoption  in  the  Districh 
of  Columbia.  1  We  have  already  described  its  features, 
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supra ,  p.  16-19.  It  is  widely  regarded  as  the  best  method  of 
regulating  utility  rates  yet  devised.1 

The  credit  of  the  Company  had  come  to  depend  in  large 
measure  upon  the  sliding  scale  arrangement.  While,  as  we 
have  seen,  the  arrangement  prevented  accumulation  of  cash 
back-logs  as  a  protection  against  periods  of  small  return,  at 
the  same  time  it  assured  investors  that  increasing  expenses 
would  be  met  by  increasing  rates.  The  Commission  had  not 
only  approved  the  sliding  scale  itself  in  1935,  but  from  time 
to  time  since  that  date  had  approved  the  issuance  of  securi¬ 
ties  of  the  Company  to  the  investing  public.  The  protection 
of  that  investing  public,  and  the  integrity  of  the  Commission 
itself,  was  thus  involved.  Until  1942  the  sliding  scale  had 
resulted  in  reduced  rates  to  consumers,  and  the  pending 
proceeding  was  the  first  in  which  an  increase  in  those  rates 
was  indicated. 

Students  of  utility  regulation  had  written  concerning  the 
sliding  scale,  and  skeptics  said  that  the  plan  would  remain 
popular  only  so  long  as  it  resulted  in  reduced  rates,  and 


'The  Public  Utilities  Fortnightly  (Vol.  XXVI,  p.  132,  August  1,  1940) 
had  the  following  to  say: 

“The  Washington  Plan  for  a  sliding  scale  of  profit  sharing  between 
the  utility  and  its  customers  is  perhaps  the  foremost  of  these  proposed 
solutions,  and  the  one  most  publicized.  *  *  *. 


“Yet  the  principle  of  the  Washington  Plan  was  undoubtedly  right. 
It  did  away  to  a  large  degree  with  extended  litigation;  it  did  go  a 
long  ways  towards  establishing  a  so-called  ‘automatic'  rate  base;  last, 
but  not  least,  it  provided  an  incentive  for  management  to  increase  net 
operating  earnings  and  thus  to  remain  on  the  alert  for  opportunities 
to  improve  the  service. 

“It  constitutes,  perhaps,  the  only  intelligent  attack  that  has  been 
actually  made  on  regulation’s  most  vulnerable  point;  namely,  the 
penalizing  of  efficient  management  and  the  placing  of  a  premium  upon 
lazy  management  by  the  regulatory  application  of  a  fairly  uniform, 
sometimes  almost  traditional,  rate  of  return  on  all  utilities,  good, 
bad,  and  indifferent.” 

Dr.  John  Bauer  (Public  Utilities  Fortnightly,  Vol.  XIX,  p.  797,  June 
24,  1937)  pointing  out  the  many  difficulties  in  the  traditional  method  of 
rate-making,  said,  “If  this  view  is  correct,  the  question  arises  what  can 
practically  be  done  if  rate  regulation  is  not  to  be  frustrated  by  the 
difficulties  of  the  valuation  process.”  The  first  answer  to  which  he 
points  is  the  Washington  plan. 
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questioned  whether  the  plan  would  he  able  to  hold  its  own 
during  a  period  of  rising  operating  costs.1 

If  an  interested  party  can  compel  the  Commission  at  any 
time  to  enter  upon  a  reconsideration  of  the  elements  under¬ 
lying  the  making  of  rates,  the  sliding  scale  method  must,  of 
course,  disappear.  The  time-consumption  inherent  in  a 
full  valuation  and  rate  case  is  in  itself  so  inconsistent  with 
the  sliding  scale  arrangement  as  to  be  destructive  of  it. 
If  the  Utilities  Commission  is  forced,  at  the  instance  of  any 
interested  person,  and  regardless  of  its  own  judgment  in 
the  matter,  to  reopen  the  whole  basis  of  the  sliding  scale, 
a  premium  is  put  on  interference  with  the  scale  whenever 
it  works  in  the  upward  direction,  and  this  obviously  would 
nullifv  the  scale  itself.2 

While  the  Commission  itself  has  at  all  times,  as  we  have 
said,  the  power  to  abrogate  the  sliding  scale,  the  fact  that 
this  decision  lies  within  the  expert  judgment  of  the  Com¬ 
mission  and  not  at  the  whim  or  wish  of  outside  parties  how¬ 
ever  interested,  places  a  stamp  of  stability  upon  this  method 
of  rate-making  and  makes  it  feasible  and  practicable.  If 
the  Commission  does  not  control  this  decision,  the  plan  is 
neither  feasible  nor  practicable. 

3.  Increases  in  costs  of  production  over  the  test  years 
1939-1940  and  1940-41  were  facts  before  the  Commission. 

According  to  the  report  of  its  accounting  staff,  costs  of 
production  and  maintenance,  excluding  taxes,  had  increased, 
not  only  in  total  amount  but  on  a  unit-of -product  basis.  In 
other  words,  each  unit  of  gas  sold  cost  more  to  produce  and 
distribute  in  1942  than  it  did  in  1940  and  1941.  And  that  in¬ 
crease  in  costs  was  in  spite  of  the  fact  that  expenses  relat- 

1  For  example.  Public  Utilities  Fortnightly,  Vol.  XXX,  p.  373,  September 
10,  1942,  carried  an  article  entitled  “Washington  Plan  Trembles  in  the  Bal¬ 
ance”,  and  the  writer  said  that  while  the  sliding  scale  method  “was  hailed 
in  some  quarters  as  a  solution  to  the  problem  of  utility  regulation  which  has 
become  so  controversial  in  the  United  States  during  the  last  decade  and  a 
half,”  in  the  pending  proceeding  the  great  question  mark  upon  the  plan  had 
put  in  its  appearance  and  awaited  an  answer. 

2  ‘  ‘  O.P.A.  ’s  Utility  Rate  Control 7  *,  bv  Larston  D.  Farrar,  Pub.  Util.  Fort¬ 
nightly,  Vol.  XXXI,' No.  7,  p.  486,  April  15,  1943. 
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ing  directly  to  the  property  (e.  g.  depreciation)  were  less  in 
1942  than  1940  and  1941.  Operating  revenues,  on  the  other 
hand,  per  unit  of  gas  sold,  had  declined.  So  the  net  result 
i  shown  was  that  not  only  the  amount  of  net  operating  rev- 
i  enues,  excluding  all  tax  deductions,  had  declined  in  1942  as 
compared  with  1940  and  1941,  but  the  net  per  unit  of  gas 
sold  had  declined.1 

Wages  included  in  the  test  year  before  the  Commission 
averaged  about  108  per  cent  of  the  1935-1939  average. 
I  Under  an  agreement  with  its  employees,  the  Company  was 
committed  to  a  war  emergency  pay  increase  as  the  cost  of 
living  index  might  rise  to  120  per  cent  of  the  basic  rate. 
The  average  inventory  figure  for  oil,  a  major  item  in  the 
case  of  operation,  as  used  in  the  sliding  scale  computation, 
was  $1.49  per  barrel,  whereas  the  ceiling  price  fixed  by  the 
Price  Administrator  was  $1.75,  to  which  figure  the  actual 
I  price  had  already  advanced  in  August.  Likewise  the  price 
of  coal,  another  major  item,  increased  because  of  increases 
in  ceilings  by  0.  P.  A. 

4.  The  Commission  had  before  it  evidence  of  the  declin¬ 
ing  net  income  of  the  Company  before  taxes  (Owers,  R. 
1  811,  812,  889,  895,  967,  968,  969;  Schedule  6  of  Ex.  1,  App. 
231).  The  net  operating  income  before  taxes  for  the  twelve 
months  ended  June  30,  1942,  was  $2,713,342.45  compared 
with  $2,794,927.20  for  the  twelve  months  ended  June  30, 
1941,  which  was  a  pre-war  period,  and  $2,843,242.00  shown 
on  the  Prospectus  for  the  calendar  year  1939. 

1  The  figures  of  the  Commission ’s  auditing  staff  may  be  recapitulated  as 


follows: 

1940  1941  1942 

1.  Gross  operating  revenue  per  Mcf .  71.34c  70.41c  70.02 

2.  Cost  of  production  per  Mcf  before  deductions  for 

depreciation,  taxes  and  expenses  of  auditing  staff  45.89  45.90  46.88 

3-  Net  operating  revenues  per  Mcf  before  deductions 
for  depreciation,  taxes  and  expenses  of  auditing 

staff  .  25.45  24.51  23.14 

4.  Depreciation  expense  per  Mcf .  3.09  2.85  2.73 

5.  Net  operating  revenue  per  Mcf  before  deductions 

for  taxes  and  expenses  of  auditing  staff .  22.36c  21.66c  20.14c 
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5.  In  the  early  part  of  1941  the  Company  had  faced  a 
major  construction  program  to  meet  the  demands  for  gas 
service  by  an  increa  sing  population  in  Washington.  Clearly 
the  furnishing  of  adequate  gas  service  was  a  vital  war  need 
of  the  District  of  Columbia,  frequently  called  the  “Nation's 
No.  1  Defense  Area."  The  only  available  source  from  which 
the  Company  could  secure  the  funds  necessary  to  finance 
this  program  was  the  investing  public.  This  Company  does 
not  belong  to  any  holding  company  system  and  has  no 
parent  company  to  which  it  can  turn  for  funds  for  con¬ 
struction  purposes.  The  operation  of  the  sliding  scale  for 
seven  years  had  prevented  the  building  of  substantial  cash 
resources  from  which  a  situation  such  as  this  could  be  met. 

Every  detail  in  respect  to  the  need  for  and  the  possible 
methods  of  financing  are  a  part  of  the  record  in  this  pro¬ 
ceeding  as  Exhibit  3. 

6.  Current  economic  conditions  were  a  major  considera¬ 
tion  before  the  Commission.  It  had  before  it  the  policy 
laid  down  by  the  Emergency  Price  Control  Act  of  1942, 
that  in  fixing  prices  the  authorities  must  consider  all  “rele¬ 
vant  factors." 

The  Commission  had  before  it  the  testimony  of  the  As¬ 
sistant  Director  of  Research  of  the  Office  of  Price  Admin¬ 
istration  (App.  151-157),  who  testified  as  to  the  policy  and 
purposes  of  the  Price  Administrator  (R.  1312).  The  Com¬ 
mission  also  had  before  it  the  testimony  of  two  other  wit¬ 
nesses  presented  by  the  Price  Administrator  (App.  15S  and 
169).  There  was  also  placed  in  the  record  correspondence 
between  Senator  Norris  and  Mr.  Leon  Henderson,  then 
Price  Administrator,  concerning  the  national  program  in 
respect  to  the  stabiliation  of  the  cost  of  living  (R.  1272). 

7.  The  Act  of  October  2  declared  for  a  level  of  prices  as 
of  September  15,  1942.  The  rates  which  were  in  effect  for 
this  Company  were  at  the  level  of  June ,  1940.  The  sliding 
scale  would  bring  them  only  to  the  level  of  J une,  1942.  The 
level  of  costs  as  of  September  15,  1942,  was  much  higher 
than  anything  contemplated  by  the  Commission. 


46 


8.  The  Commission  had  before  it  the  rule  stated  bv  Mr. 

* 

Justice  Brandeis  as  to  the  minimum  below  which  regula¬ 
tory  authorities  could  not  go  in  fixing  rates.  In  his  famous 
concurring  opinion  in  the  Southwestern  Bell  Telephone  case 
(262  U.  S.  276,  291),  the  great  liberal  Justice  said: 

“The  compensation  which  the  Constitution  guaran¬ 
tees  an  opportunity  to  earn  is  the  reasonable  cost  of 
conducting  the  business.  Cost  includes  not  only  operat¬ 
ing  expenses,  but  also  capital  charges.  Capital  charges 
cover  the  allowance  by  way  of  interest,  for  the  use 
of  capital,  whatever  the  nature  of  the  security  issued 
therefor;  the  allowance  for  risk  incurred;  and  enough 
more  to  attract  capital.” 

Thus  the  minimum  below  which  the  Commission  could  not 
go  in  meeting  constitutional  requirements  included  an  al¬ 
lowance  for  actual  costs  and  “enough  more  to  attract  cap¬ 
ital.” 

The  order  of  the  Commission. 

The  Opinion  and  Findings  of  the  Commission  which 
underlay  its  Order  No.  2401  are  printed  in  full  at  page  39 
of  the  Appendix  hereto. 

In  brief,  the  Commission  first  stated  its  conception  of  its 
responsibilities.  It  then  considered  and  passed  upon  these 
subjects — the  issues  between  its  staff  and  the  Company, 
the  questions  raised  by  Commissioner  Hankin,  the  allow¬ 
ability  of  Federal  war-time  taxes,  the  financial  position  of 
the  Company,  the  need  for  adequate  gas  service  in  Washing¬ 
ton,  the  decline  in  income,  the  increase  in  cost  of  labor  and 
material,  and  the  possible  inflationary  effect  of  the  proposed 
increase  in  rates. 

The  Commission  refused  to  allow  as  deductions  any  excess 
profits  taxes,  and  allowed  Federal  income  taxes  only  at  31 
per  cent,  instead  of  the  40  per  cent  which  was  the  rate 
anticipated  at  the  hearing  and  finally  fixed  by  the  revenue 
act. 
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The  Commission  commented  on  the  declining  earnings 
(App.  51). 

The  Commission  allowed  an  increase  in  rates  of  only 
$201,000  instead  of  the  $326,000  shown  by  its  own  staff  to 
be  due  under  the  sliding  scale  plan. 

The  Commission  made  a  specific  finding  as  to  the  possible 
inflationary  effect  of  the  increase.  It  said  (App.  53) : 

“The  new  domestic  rates  will  result  in  an  average 
increase  of  $.03  per  month  per  customer.  Domestic 
customers  using  2,500  cubic  feet  or  less  per  month 
will  sustain  no  increase.  Space  heating  customers ’ 
monthly  bills  for  the  eight-month  heating  season  will 
be  increased  an  average  of  $.57  for  all  customers.  The 
typical  space  heating  customer’s  bills  will  be  increased 
by  $.72  per  month  for  the  eight-month  heating  season. 
The  average  increase  for  commercial  and  industrial 
customers  will  amount  to  $.46  per  month.  The  total 
increase  for  all  customers  is  2.28  per  cent  in  excess  of 
rates  for  the  preceding  year. 

“The  cost  of  gas  constitutes  but  1.17  per  cent  of  the 
average  cost  of  living  in  Washington,  according  to 
statistics  of  the  Labor  Department,  and  based  on 
the  percentage  increase  for  gas  service  just  stated 
the  cost  of  living  index  would  be  increased  by  only 
about  1/37  of  1  per  cent.  We  cannot  conceive  that 
such  an  increase  would  have  material  inflationary 
tendencies.” 

The  action  of  the  Commission. 

From  the  record  and  from  its  order  the  action  of  the 
Commission  is  clear  beyond  dispute.  Counsel  for  the  Di¬ 
rector  have  described,  characterized  and  condemned  it, 
vehemently.  But  we  respectfully  submit  that  the  Court 
must  judge  by  what  was  done  and  not  by  impressions  pro¬ 
claimed  by  Counsel. 

We  subject  the  action  of  the  Commission  to  two  tests. 
Did  it  violate  any  requirement  of  general  law  relating  to 
utility  rates?  Did  it  violate  any  requirement  of  the  Emer¬ 
gency  Price  Control  Act  or  its  amendment? 
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The  Commission  was  acting  as  a  utility  rate-making  body 
charged  by  Congress  with  the  responsibility  of  regulating 
the  rates  of  this  Company.  Acting  in  that  capacity  it  found 
and  stated  a  rate  base,  which  in  its  total  of  $28,000,000  ad¬ 
mittedly  was  not  more  than  $1,055,000  above  the  best  obtain¬ 
able  estimate  of  original  cost.  It  must,  under  its  statute, 
give  weight  to  fair  value  at  the  time  of  valuation.  It  passed 
in  detail  upon  the  revenues  and  expensesof  the  Company. 
It  allowed  a  net  return,  after  taxes,  of  aS^^58  per  cent 
upon  the  rate  base,  although  its  own  finding  and  the  other 
evidence  available  to  it,  to  which  we  shall  presently  refer, 
inf  ra,  p.  53,  showed  that  6V2  percent  would  have  been  a  fair 
rate  of  return.  It  was  required  by  the  Constitution,  so  Mr. 
Justice  Brandeis  said  ( supra ,  p.  46),  to  allow  enough  in 
excess  of  costs  to  attract  capital  to  the  enterprise.  Its 
sliding  scale  plan  -was  specifically  permitted  by  statute  (Par. 
18,  Pub.  Util.  Act;  D.  C.  Code  (1940)  §  43-317).  The  affirma¬ 
tive  action  of  the  Commission  conformed  to  an  approved 
pattern  of  utility  rate-making.  Its  action,  in  the  light  of 
its  consideration,  lay  clearly  within  the  realm  of  expert 
regulatory  judgment.  It  met  every  test  of  validity  as  an 
exercise  of  duly  authorized  regulatory  power. 

But  for  the  purposes  of  argument  we  are  for  the  moment 
assuming  that  the  Emergency  Price  Control  Act  and  its 
amendment  apply  to  utility  rates  and  that  the  Commission 
was  an  administrative  agency  required  to  apply  its  terms 
and  doctrine.  The  Act  prescribes  a  simple  formula  for  the 
guidance  of  its  administrator.  Section  2  (see  p.  70,  infra). 
directs  him  to  give  attention  to  the  'prices  existing  in 
October,  1941,  and  then  to  adjust  for  such  relevant  factors 
as  he  or  it  deems  applicable,  specifically  including  increases 
or  decreases  in  costs  of  production  and  increases  or  de¬ 
creases  in  net  profits. 

In  the  present  case  the  rates  existing  before  the 
present  hearing  were  those  which  existed  in  October, 
1941,  and  had  existed  for  more  than  a  year  prior  to  that 
date.  The  problem  was  whether  those  pre-war  rates  should 
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be  increased.  The  Commission  deemed  the  financial  and 
credit  necessities  of  the  Company  to  be  relevant  factors. 
Section  1  of  the  Act  declared  that  the  protection  of  wage 
earners  and  investors,  as  well  as  consumers,  was  among  its 
objectives,  and  that  another  of  its  purposes  was  to  assist  in 
securing  adequate  production  of  commodities  and  facilities. 
The  adjustment  in  rates  made  by  the  Commission  was  the 
result  of  increased  costs  of  production  with  a  resulting  de¬ 
crease  in  net  profits  exclusive  of  taxes  (see  p.  44,  supra). 
Since  expenses  related  to  property,  e.  g.  depreciation, 
were  declining,  the  sliding  scale  arrangement  could  not  pro¬ 
duce  an  increase  in  rates  unless  the  net  costs  of  production 
per  unit  had  increased  over  the  prior  applicable  test  year. 

The  Commission  did  all  these  things  described  by  the  Act. 
Its  order  conforms  to  the  Emergency  Price  Control  Act 
as  though  it  were  cut  by  that  pattern.  We  respectfully  re¬ 
quest  the  Court  to  compare,  side  by  side,  the  order  of  the 
Commission  and  the  Act.  We  ask  Appellees  to  point  out 
specifically  any  term  or  provision  of  the  Act  not  met  by 
the  Order. 

Particularly  noteworthy  in  this  respect  are  two  features 
of  the  Commission’s  action.  The  first  is  its  disallowance 
of  certain  Federal  taxes  as  a  deduction.  Counsel  for  the 
Price  Administrator  had  repeatedly  indicated  that  one  of  his 
chief  interests  was  in  the  disallowance  of  taxes  “in  order  to 
avoid  a  conflict  between  the  levies  of  abnormal  war  taxes 
and  the  Government’s  program”  (App.  128;  also  App.  113, 
115-6, 130;  R.  883-6,  490).  In  the  pending  case  the  Commis¬ 
sion  allowed  no  excess  profits  taxes  and  income  taxes  at  only 
31  per  cent,  the  pre-war  rate.  This  action  was  directly  con¬ 
trary  to  two  Supreme  Court  decisions,1  and  could  be  justi¬ 
fied,  if  at  all,  only  as  a  measure  to  avoid  the  inflationary 
spiral  implicit  in  pyramiding  rising  taxes  upon  rising  costs 
and  rising  prices. 

The  other  feature  noteworthy  at  this  point  is  the  finding 
by  the  Commission  that  the  increase  approved  by  it  could 


1  Galveston  Electric  Company  v.  City  of  Galveston,  25S  U.  S.  3$$;  Georgia 
Railway  &  Power  Company  v.  Railroad  Commission  of  Georgia,  262  U.  S.  625. 
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not  conceivably  have  material  inflationary  tendencies  (App. 
54).  No  matter  how  much  Appellees  may  protest  that 
the  Commission  did  not  consider  this  or  that,  it  is  plain 
and  certain  upon  the  face  of  the  Order  that  the  Commis¬ 
sion  considered  the  possible  inflationary  effects  of  the 
proposed  increase  and  made  a  finding  in  respect  to  it.  The 
Commission  found  that  the  increase  which  it  had  author¬ 
ized,  amounting  to  3  cents  a  month  for  the  average  con¬ 
sumer,  or  1/37  of  1%  of  the  cost  of  living,  could  have  no 
inflationary  tendencies. 

If  the  Commission  had  had  no  guide  except  the  Emer¬ 
gency  Price  Control  Act,  if  it  had  been  the  Price  Adminis¬ 
trator  or  the  Director  acting  solely  within  the  terms  of  that 
Act,  it  would  have  proceeded  exactly  as  it  did  proceed  and 
concluded  exactly  as  it  did  conclude. 

The  Refusals  of  the  Commission. 

We  come  now  to  consider  what  the  Commission  refused 
to  do  as  demanded  by  the  Price  Administrator  and  the  Di¬ 
rector.  We  have  already  noted  that  the  Commission  re¬ 
fused  (1)  to  reexamine  the  rate  base,  i.  e.  its  valuation  of 
the  property  of  the  Company,  (2)  to  reexamine  the  allow¬ 
able  rate  of  return  on  the  valuation,  and  (3)  to  change  its 
method  of  computing  depreciation.  The  latter  is  purely  a 
question  of  law,  which  we  postpone  for  a  moment. 

There  are  three  viewpoints  from  which  to  consider  the 
refusal  of  the  Commission  to  enter  upon  a  valuation  and 
rate  of  return  proceeding  at  this  time  in  respect  to  this 
Company.  First,  it  could  not  do  so  under  the  notice  of 
hearing  under  which  it  was  proceeding.  Second,  its  action, 
being  well  within  the  discretion  vested  in  it  by  statute  and 
the  authorities,  was  amply  justified  by  data  in  its  posses¬ 
sion.  Third,  neither  the  terms,  policy  nor  theory  of  the 
Emergency  Price  Control  Act  required  a  determination 
of  rates  measured  by  a  fair  return  upon  a  fair  valuation 
of  property. 
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The  notice  of  hearing. 

The  statute  in  the  District  of  Columbia  requires  that  a 
utility  be  given  notice  of  a  hearing  upon  its  rates  (D.  C. 
Code  (1940)  §§  43-410,  43-416).  The  notice  of  March,  1942, 
which  was  the  statutory  premise  for  this  proceeding,  was 
circumscribed  in  its  scope.  It  provided  for  a  hearing  in 
accordance  with  the  sliding  scale  order.  When  the  hearing 
opened,  Chairman  Hankin  announced  that  it  was  to  be  a 
hearing  under  the  sliding  scale  arrangement  (App.  69). 
In  order  to  reexamine  the  terms  of  the  sliding  scale  order 
itself,  clearly  a  new  notice  and  another  proceeding  were 
necessary. 

The  discretion  of  the  Commission. 

The  determination  of  the  proper  time  to  reexamine  the 
rate  base  and  rate  of  return  of  a  utility  in  the  District  of 
Columbia  is  reposed  by  Congress  in  the  expert  judgment  of 
the  Commission.  D.  C.  Code  (1940)  §§  43-308,  43-408.  Sec¬ 
tion  43-308  says  “on  its  own  initiative  ”,  and  Section  43-408 
says  “in  its  discretion”.  Under  these  sections  it  is  clear 
that  the  question  whether  a  rate  base  or  a  rate  of  return 
should  be  reexamined  is  placed  within  the  sound  discretion 
of  the  Commission,  and  that  its  determination  of  that  ques¬ 
tion  can  be  reviewed  only  in  the  event  of  an  abuse 
of  that  discretion.  The  determination  of  a  proper  rate  base 
rests  in  the  expert  judgment  of  the  Commission  subject  to 
statutory  and  constitutional  limitations.  The  relative  eco¬ 
nomic  merits  of  different  rate  bases  is  a  matter  for  the 
Commission.1  Likewise  the  fair  rate  of  return  is  a  matter 

l  The  Supreme  Court,  through  the  Chief  Justice,  said,  in  Power  Com.  v. 
Pipeline  Co.,  315  U.  S.  575: 

“The  Constitution  does  not  bind  rate-making  bodies  to  the  service  of 
any  single  formula  or  combination  of  formulas.  Agencies  to  whom  this 
legislative  power  has  been  delegated  are  free,  within  the  ambit  of  their 
statutory  authority,  to  make  the  pragmatic  adjustments  which  may  be 
called  for  by  particular  circumstances.  Once  a  fair  hearing  has  been 
given,  proper  findings  made  and  other  statutory  requirements  satisfied, 
the  courts  cannot  intervene  in  the  absence  of  a  clear  showing  that  the 
limits  of  due  process  have  been  overstepped.  If  the  Commission’s  order, 
as  applied  to  the  facts  before  it  and  viewed  in  its  entirety,  produces  no 
arbitrary  result,  our  inquiry  is  at  an  end.  ’  * 
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within  the  expert  judgment  of  the  Commission,  subject  to 
the  rule  as  to  arbitrary  action.2 

That  the  action  of  the  Commission  in  refusing  at  this 
time  to  reexamine  the  rate  base  and  rate  of  return  was  not 
arbitrary  but  was  well  within  the  field  of  its  expert  regula¬ 
tory  judgment  is  conclusively  shown  by  data  in  its  posses¬ 
sion. 

Rate  base.  Prior  to  the  instant  proceeding,  the  Commis¬ 
sion  in  1935,  after  having  studied  the  question  exhaustively 
over  a  period  of  twenty-one  years,  concluded  in  an  opinion 


And  Justices  Black,  Douglas  and  Murphy,  concurring  in  the  same  case, 
said: 


“Yet  it  is  important  to  note,  as  we  have  indicated,  that  Congress  has 
merely  provided  in  $  5  of  the  Natural  Gas  Act  that  the  rates  fixed  by  the 
Commission  shall  be  ‘just  and  reasonable.’  It  has  provided  no  standard 
beyond  that.  Congress,  to  be  sure,  has  provided  for  judicial  review.  But 
$  i9  (b)  states  that  the  ‘finding  of  the  Commission  as  to  the  facts,  if  sup¬ 
ported  by  substantial  evidence,  shall  be  conclusive.’  In  view  of  these 
provisions,  we  do  not  think  it  is  permissible  for  the  courts  to  concern 
themselves  with  any  issues  as  to  the  economic  merits  of  a  rate  base.  The 
Commission  has  a  broad  area  of  discretion  for  selection  of  an  appropriate 
rate  base.  The  requirements  of  ‘just  and  reasonable’  embrace,  among 
other  factors,  two  phases  of  the  public  interest:  (i)  the  investor  interest; 
(2)  the  consumer  interest.  The  investor  interest  is  adequately  served 
if  the  utility  is  allowed  the  opportunity  to  earn  the  cost  of  the  sen-ice. 
That  cost  has  been  defined  by  Mr.  Justice  Brandeis  as  follows:  ‘Cost  in¬ 
cludes  not  only  operating  expenses,  but  also  capital  charges.  Capital 
charges  cover  the  allowance,  by  way  of  interest,  for  the  use  of  the  capital, 
whatever  the  nature  of  the  security  issued  therefor;  the  allowance  for 
risk  incurred;  and  enough  more  to  attract  capital.’  Southwestern  Bell 
Telephone  Co.  v.  Public  Service  Commission ,  supra ,  262  TJ.  S.  at  p.  291. 
Irrespective  of  what  the  return  may  be  on  ‘fair  value,’  if  the  rate  permits 
the  company  to  operate  successfully  and  to  attract  capital  all  questions 
as  to  ‘just  and  reasonable’  are  at  an  end  so  far  as  the  investor  interest 
is  concerned.  Various  routes  to  that  end  may  be  worked  out  by  the  expert 
administrators  charged  with  the  duty  of  regulation.  It  is  not  the  function 
of  the  courts  to  prescribe  what  formula  should  be  used.  The  fact  that 
one  may  be  fair  to  investors  does  not  mean  that  another  would  be  unfair. 
The  decision  in  each  case  must  turn  on  considerations  of  justness  and 
fairness  which  cannot  be  cast  into  a  legalistic  formula.  The  rate  of  return 
to  be  allowed  in  any  given  case  calls  for  a  highy  expert  judgment.  That 
judgment  has  been  entrusted  to  the  Commission.  There  it  shoud  rest.” 

2  Justices  Black,  Douglas  and  Murphy  concurring,  in  Power  Com.  v.  Pipe¬ 
line  Co.,  supra,  ‘  ‘  The  rate  of  return  to  be  allowed  in  any  given  case  calls  for  a 
highly  expert  judgment.  That  judgment  has  been  entrusted  to  the  Commis¬ 
sion.  There  it  should  rest.”  (p.  607.) 

The  Federal  Power  Commission  in  Re  Canadian  River  Gas  Co.,  infra: 
“There  is  no  exact  or  fixed  formula  for  determining  a  reasonable  rate  of  re¬ 
turn.  In  the  final  analysis  the  rate  of  return  fixed  must  be  the  Commission’s 
best  judgment  of  what  is  fair,  based  on  the  evidence  of  record  and  guided  by 
the  basic  facts  required  by  law  to  be  considered.”  (p.  229.) 
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and  findings  of  111  printed  pages  “that  the  original  cost 
of  the  property  cannot  be  ascertained  on  this  record.  It  will 
be  noted  that  the  company  is  one  of  long  standing,  and 
many  of  its  records  are  missing  and  others  are  incomplete.” 
(Order  No.  1341,  March  19,  1935).  Two  witnesses,  one  for 
the  Company  and  one  for  the  Commission,  had  testified  on 
this  subject,  their  testimony  consisting  in  part  of  recorded 
costs  and  in  part  of  estimated  costs.  The  values  found  by 
the  Commission  were  premised  largely  upon  reproduction 
cost  less  depreciation.  The  rate  base  of  $21,000,000  found 
by  the  Commission  in  its  sliding  scale  order  (Order  No. 
256-2S0)  was  not  only  supported  by  the  order  of  March 
19,  1935,  but  was  also  supported  by  the  testimony  of  the 
Commission’s  witnesses  concerning  original  cost.  It  was  in 
fact  an  approximate  coincidence  with  the  studies  of  origi¬ 
nal  cost,  except  for  the  item  of  land.  And  the  rate  base  thus 
established  has  been  annually  adjusted  since  1935  for  the 
cost  value  of  additions  to  the  properties  used  in  the  Com¬ 
pany’s  business  and  for  the  value  of  properties  retired 
from  its  business.  Thus  the  rate  base  presented  to  the 
Commission  in  this  proceeding  was  supported  by  two  rec¬ 
ognized  criteria  used  in  establishing  rate  bases  for  utili¬ 
ties. 

The  statute  in  the  District  of  Columbia  (D.  C.  Code 
(1940)  §43-306,  infra  p.  70)  requires  that  the  Commission 
value  the  property  “at  the  fair  value  thereof  at  the  time  of 
valuation.”  Reproduction  costs  in  the  summer  of  1942  were 
much  higher  than  in  1935.  It  was  quite  obvious  that  a  re¬ 
valuation  would  in  all  probability  lead  to  a  greatly  increased 
rate  base.  No  public  interest  was  to  be  served  by  any  such 
step. 

Rate  of  return.  As  to  the  rate  of  return  of  6*4  per  cent 
fixed  by  the  sliding  scale  order,  the  Commission  had  before 
it  monthly  and  annual  reports  of  the  Company  (which  were 
public  records),  complete  details  on  all  financial  operations 
of  the  Company  and  the  authoritative  public  reports  of  the 
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selling  prices  of  the  various  securities  of  the  Company. 
It  could  know,  as  it  undoubtedly  did  know,  that  the  actual 
cost  of  money  to  the  Company  was  slightly  above  6*4  per 
cent.  Furthermore,  it  knew  that  the  Federal  Power  Com¬ 
mission  in  four  gas  company  cases  in  the  spring  and  sum¬ 
mer  of  1942,  the  only  recent  gas  company  cases  decided 
by  that  Commission,  had  held  6^/2  per  cent  to  be  a  proper 
rate  of  return.  In  the  Natural  Gas  Pipeline  Co.  case  (35 
PUR  (NS)  41,  54)  the  Commission  fixed  the  return  at 
6%  per  cent  and  the  Supreme  Court  affirmed  (315  U.  S. 
575,  596),  after  discussing  the  matter  in  the  opinion. 
In  the  Hope  Natural  Gas  Company  case  (44  PUR  (NS)  1. 
33)  the  Commission  in  May,  1942,  fixed  6V2  per  cent  as  the 
fair  rate  of  return,  and  on  this  point  the  Commission  was 
affirmed  by  the  Circuit  Court  of  Appeals,  although  the  Court 
referred  to  it  as  “the  low  rate  of  retum  allowed”  (47  PUR 
(NS)  129,  135,  see  Pub.  Util.  Fortnightly,  April  15,  1943, 
129,  135  et.  scq.).  In  the  Panhandle  Eastern  Pipe  Line 
Company  case  (45  PUR  (NS)  203,  215),  and  in  the  Cana¬ 
dian  River  Gas  Company  case  (43  PUR  (NS)  205,  229),  the 
Commission  allowed  6}4  per  cent  return. 

Furthermore,  although  the  sliding  scale  order  fixed  6% 
per  cent  as  the  fair  rate  of  return,  the  Company  had  earned 
only  4.86  per  cent  in  the  year  ended  June  30,  1942,  and  the 
normal  operation  of  the  sliding  scale  itself  without  any 
disallowances  would  bring  the  rate  of  return  for  the  suc¬ 
ceeding  year  up  to  less  than  6.25  per  cent.  The  increase 
proposed  by  the  Commission  staff  would  have  brought  the 
return  up  to  6.02  per  cent  on  the  rate  base  as  of  June  30, 
1942.  The  increase  proposed  by  the  Company  would  have 
brought  the  return  up  to  6.22  per  cent  on  that  rate  base. 
Thus,  if  the  Commission  had  abandoned  the  sliding  scale 
and  fixed  the  fair  rate  of  return  at  QV>  per  cent,  or  even  at 
6XA  per  cent,  the  resulting  increase  in  rates  would  have 
been  greater  than  the  increase  determined  by  the  sliding 
scale  itself. 
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As  a  matter  of  fact,  the  increase  actually  approved  by 
the  Commission  would  bring  the  return  up  to  less  than  6 
per  cent  on  the  rate  base  as  of  June  30, 1942,  and  any  claim 
by  Appellees  that  the  Commission  erred  in  fixing  the  rate 
of  return  at  6^2  per  cent  is  wholly  moot.  The  Commission 
in  actual  fact  set  the  rates  to  yield  a  return  of  only  5.58 
per  cent. 

Thus  there  was  nothing  whatsoever  before  the  Commis¬ 
sion  which  indicated  that  a  reexamination  of  these  two 
major  basic  elements  of  rate-making  was  required  in  the 
summer  of  1942.  On  the  contrary,  all  the  evidence  indi¬ 
cated  that  any  such  reexamination  in  this  proceeding  or  at 
this  time  would  result  in  greater  increases  in  rates  to  con¬ 
sumers  than  would  result  if  the  rate  base  and  rate  of  return 
already  determined  were  used. 

The  requirements  of  the  Act 

From  the  foregoing  it  is  perfectly  clear  that  the  Order  of 
the  Commission  could  not  be  reversed  by  the  Court  unless 
some  positive  requirement  of  the  Emergency  Price  Con¬ 
trol  Act,  as  amended,  had  been  violated  or  ignored  by  the 
Commission.  The  fact  is  that  the  Act  neither  contemplates 
nor  provides  for  valuations  of  property  or  the  measure¬ 
ment  of  prices  by  rates  of  return  upon  such  valuations. 

There  are  at  least  two  wholly  different  methods  of  price 
regulation.  The  differences  are  both  economic  and  legal. 
One  involves  the  determination  of  a  fair  price  by  applying 
a  fixed  rate  of  return  to  a  fair  valuation,  or  to  the  cost,  of 
the  property  devoted  to  the  business.  The  other  involves 
the  freezing  of  prices  existing  at  a  stated  date  and  then 
later  adjustments  upward  or  downward  to  compensate  for 
increases  or  decreases  in  costs  of  production.  The  former 
was  used  to  some  extent  in  World  War  I.1  That  method  is 
tedious,  costly  and  wholly  ineffective  as  a  measure  for  the 
prevention  of  inflation.  Moreover,  the  Court  held  the 

10.  H.  Hardy,  “Wartime  Control  of  Prices”,  Brookings  Institution,  pp. 
161-2.  For  example,  the  Lever  Act,  c.  53,  40  Stat.  276,  and  the  Ball  Rent  Act 
for  the  District  of  Columbia  c.  SO,  $$  101-122,  41  Stat.  297. 
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phrase  “fair  and  reasonable  prices’ ’  to  be  too  vague  to 
support  criminal  provisions.2  The  Congress  has  been  care¬ 
ful  in  this  war  to  avoid  valuations  and  rates  of  return 
thereon.  The  objectives  of  wartime  price  control  measures 
are  the  prevention  of  the  inflationary  spiral,11  the  main¬ 
tenance  of  an  adequate  supply  of  needed  commodities  and 
service,  and  speedy  effectiveness.  With  these  objectives  in 
mind,  Congress  has  used  the  price  freezing,  or  ceiling, 
method  of  price  control.4  The  theory  underlying  this 
method  is  that  the  price  which  existed  in  the  uncontrolled 
market  in  a  normal  time  is  a  sufficient  index  of  the  profit 
necessary  to  operate  the  industry.  By  adjusting  that  price 
upward  or  downward  as  costs  of  production  increase  or 
decrease  or  the  necessary  supply  of  the  product  or  service 
rises  and  falls,  all  objectives  are  accomplished/’ 

In  a  recent  article,  cited  below,  Professor  Wallace  and 
Mr.  Coombs  say,  “Any  attempt  to  base  maximum  prices  in 
wartime  on  a  fair  valuation  process  would  constitute  a  rc- 
ductio  ad  absurdum  that  would  greatly  cheer  the  spirits  of 
our  enemies.”5 

The  Terms  of  the  Act. 

The  Emergency  Price  Control  Act  makes  clear  beyond 
dispute  both  its  theory  and  its  practical  application.  As 
we  have  already  seen,  it  prescribes  a  simple  formula, 
which  directs  its  administrator  to  begin  with  prices  pre¬ 
vailing  October  1-15,  1941,  and  then  to  adjust  for  relevant 
factors,  specifically  including  increases  or  decreases  in 

2  U.  S.  v.  Cohen  Grocery  Co.,  253  TJ.  S.  SI. 

3  *  ‘  Exchange,  Prices  and  Production  in  Hyper-Inflation :  Germany,  1920- 
1923”,  Frank  D.  Graham,  Princeton  University  Press,  p.  114. 

4  Compare  the  District  of  Columbia  Rent  Control  Act  of  1941,  c.  553,  55  Stat. 
788. 

5  “Price  Control  in  Outline”,  D.  D.  Humphrey,  American  Economic  Re¬ 
view,  December  1942,  p.  744;  “Differential  Pricing  in  Xonferrous  Metals”, 
John  D.  Sumner,  American  Economic  Review,  Supplement,  March  1943,  p. 
280;  “The  Pricing  of  Copper  and  Copper  Alloy  Scrap”,  Karl  L.  Anderson, 
idem,  p.  299;  “Economic  Considerations  in  Establishing  Maximum  Prices”, 
Donald  H.  Wallace  (an  Assistant  Administrator  of  OPA)  and  Phillip  H. 
Coombs,  Law  and  Contemporary  Problems,  Winter  1942  Issue,  p.  89. 
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costs  of  production  and  distribution.  This  formula  spells 
out  in  simple  words  the  price  freeze  method  of  regulation. 
The  Act  makes  no  reference  anywhere  to  fair  returns  upon 
fair  valuations  of  property.  It  purposely  avoided  the  com¬ 
plications  inherent  in  that  method  of  price  regulation.  All 
of  its  objectives  would  probably  have  been  thwarted  if  a 
provision  for  fair  return  on  fair  valuation  had  been  per¬ 
mitted  to  creep  into  the  bill. 

The  Legislative  History. 

Over  and  over  again  Mr.  Leon  Henderson,  Price  Ad¬ 
ministrator,  testifying  before  the  House  Committee  in 
advocacy  of  the  Emergency  Price  Control  Bill,  made  clear 
that  the  bill  was  designed  to  establish  price  ceilings  and 
not  to  regulate  profits.1  “There  is  a  great  distinction  as 
between  a  profit  regulation  and  a  price  regulation”,  he  said 
at  one  point,  and  again,  “There  is  a  difference  between 
price  control  and  what  is  contemplated  by  a  public  utility 
control,  of  course.”  The  constitutionality  of  the  proposed 
Act  was  defended  before  Congress  in  a  series  of  memo¬ 
randa  (Hearings,  pp.  302-340)  prepared  by  Counsel  for  the 
Price  Administrator.  His  major  premise  was  that  the  pro¬ 
posed  Act  provided  a  regulation  of  prices  and  not  a  profit 
control.  As  such,  it  was  claimed  to  be  free  of  the  limitations 
of  the  Fifth  Amendment.  He  demonstrated  with  great  care 
that  the  superficial  analogy  between  general  price  regula¬ 
tion  and  public  utility  rate  control  is  not  tenable  (Hearings, 
pp.  322-3).  Having  persuaded  Congress  that  the  proposed 
Act  did  not  contemplate  or  require  the  determination  of 
rates  of  return  upon  valuations  of  property,  in  the  man¬ 
ner  customary  in  public  utility  cases,  the  Price  Adminis¬ 
trator  and  the  Director  cannot  now  be  heard  to  say  that 
the  Act  requires  a  valuation  and  determination  of  a  rate 
of  return  thereon. 


l  Hearings  Before  the  Committee  on  Banking  and  Currency  of  the  House, 
on  H.  R.  5479,  77th  Congress,  1st  Session,  pp.  307,  394,  395,  455,  624,  66S,  S30. 
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Testimony  of  the  Office  of  Price  Administration. 

Conclusive  on  the  point  is  the  testimony  presented  to  the 
Commission  by  the  Office  of  Price  Administration  through 
Witness  Riley,  its  Assistant  Director  of  Research.  The 
testimony  was : 

“Mr.  Booth:  What  test  of  the  reasonableness  of 
earnings  has  the  OPA  determined  to  be  appropriate  in 
the  wartime  control  of  prices? 

“Mr.  Riley:  This  is  a  matter  of  policy  that  has  had 
the  most  thorough  and  careful  examination.  Under  the 
policy  decided  upon,  a  comparison  is  made  between 
current  earnings  before  taxes  and  the  earnings  before 
taxes  in  normal  pre-war  years.  So  long  as  earnings 
before  taxes  do  not  fall  below  the  pre-war  level,  they 
are  presumptively  fair  and  reasonable.’ ’  (App.  154-5) 

The  foregoing  was  the  total  statement  as  to  the  test  of  the 
reasonableness  of  earnings  determined  upon  by  OPA  after 
a  “most  thorough  and  careful  examination.”  The  remain¬ 
der  of  Mr.  Riley’s  testimony  related  to  the  disallowance 
of  Federal  war  taxes. 

Mr.  Riley  was  testifying  in  this  particular  case,  address¬ 
ing  himself  to  the  rates  of  this  Company.  He  made  no 
mention  of  valuations  or  rates  of  return  upon  valuations. 
His  testimony  is  conclusive  that  OPA,  officially,  did  not 
consider  a  fair  return  upon  a  valuation  of  property  to  be 
the  test  of  the  reasonableness  of  earnings  appropriate  in 
a  wartime  control  of  prices. 

We  have  already  seen  (p.  44,  supra)  that  the  net  income 
of  this  Company  before  taxes  was  declining,  as  the  record 
showed.  Thus,  by  the  test  presented  by  the  Assistant  Di¬ 
rector  of  Research  for  OPA,  the  earnings  of  this  Company 
were  less  than  reasonable  for  the  purpose  of  testing  the 
wartime  control  of  its  prices. 

The  Administrative  Practice. 

What  was  the  Price  Administrator  required  to  do  in  re¬ 
spect  to  determining  prices?  Was  he  required  by  the  Acts  to 
receive  evidence  upon  and  to  determine  the  rate  base,  or 
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the  investment,  and  the  rate  of  return?  No  such  requirement 
appears  in  the  statute,  and  the  official  reports  show  that  the 
Price  Administrator  never  did,  or  purported  to  do,  any 
such  thing.  Let  us  look,  for  example,  at  his  statement  of 
the  considerations  which  led  him,  between  Januarv  and 
August  1942,  to  increase  the  price  of  No.  2  fuel  oil  almost 
20  per  cent.  That  action  occurred  just  prior  to  this  case, 
and  fuel  oil  is  competitive  with  gas,  and  more  people  in 
Washington  use  fuel  oil  heat  than  gas  heat. 

Price  Schedule  No.  88,  covering  petroleum  and  petroleum 
products,  was  issued  February  2,  1942,  and,  among  other 
things,  fixed  the  price  of  No.  2  fuel  oil  for  the  Washington, 
D.  C.,  area  at  7.6  cents  per  gallon  (7  F.  R.  718,  720).  There¬ 
after,  by  Amendment  No.  4  (7  F.  R.  2352),  the  Price  Ad¬ 
ministrator  increased  the  price  to  8  cents  per  gallon,  stat¬ 
ing  that  the  reason  was  the  increased  transportation  costs 
caused  by  the  use  of  substitute  transportation  methods 
made  necessarv  bv  the  diversion  of  tankers  to  other  uses; 
and  the  sole  data  upon  which  this  action  was  taken  were 
estimates  of  increased  costs  submitted  by  the  oil  companies 
and  endorsed  by  the  Office  of  Petroleum  Coordinator  (4 
C.  C.  K.  War  Law  Service  (2d  Ed.  1942)  43,803-62  et  seq.).1 
Later,  by  Amendment  No.  10  (7  F.  R.  3166,  3167),  he  in¬ 
creased  the  price  to  8.2  cents  per  gallon,  because,  he  stated, 
actual  movement  of  oil  exceeded  the  estimates  and  “in¬ 
creases  in  the  volume  of  tank  car  shipments  automatically 
result  in  increased  expenses  to  the  marketing  companies” 
(4  C.  C.  H.  War  Law  Service  -  (2d.  Ed.  1942)  43,803-66  et 
seq.).  Again,  by  Amendment  21  (7  F.  R.  4857),  he  in¬ 
creased  the  price  to  10.2  per  gallon  for  the  same  reasons 
and  on  the  same  data  (4  C.  C.  H.  War  Law  Service  (2d.  Ed. 
1942)  43,803-71  et  seq.).  However,  it  later  appeared  that 
“Reconstruction  Finance  Corporation  has  arranged  to 

i  This  and  the  succeeding  citations  to  C.  C.  H.  War  Law  Service  rather 
than  to  an  official  source  is  made  necessary  by  the  fact  that  the  Price  Ad¬ 
ministrator’s  “Statements  of  Considerations”  leading  to  Amendments  4,  10, 
21,  and  27  are  not  officially  reported.  We  have,  however,  lodged  with  the 
clerk  of  this  Court  certified  photostats  of  these  “Statements  and  Considera¬ 
tions  ’  \ 
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make  direct  compensation  effective  as  of  August  1,  1942, 
for  such  extra  costs”  (Id.,  p.  43,803-74),  and  so  by  Amend¬ 
ment  No.  27  (7  F.  R.  6057)  the  Price  Administrator  with¬ 
drew  part  of  the  increase  theretofore  granted,  reducing  the 
price  to  9.1  cents  per  gallon.  Over  all,  the  increase  from 
February  to  August  was  19.75  per  cent.  Clearly  the  effect 
on  the  cost  of  living  of  this  increase  in  the  price  of  fuel  oil 
would  far  outweigh  that  of  the  increase  of  2.28  per  cent  in 
gas  rates  allowed  in  this  case. 

1  The  Price  Administrator  rested  these  increases  upon  the 
estimates  of  the  marketing  companies  as  to  anticipated  in¬ 
creases  in  costs  of  transportation.  He  did  not  determine 
the  rate  base  or  the  invested  capital  of  the  great  oil  com¬ 
panies.  He  did  not  attempt  to  ascertain  the  rate  of  profit 
upon  the  investment  of  those  companies.  The  case  of  fuel 
oil,  used  as  an  illustration,  does  not  differ  from  the  con¬ 
siderations  which  led  to  price  increases  in  other  commod¬ 
ities. 

We  are  entitled  to  assume  that  the  basis  upon  which  the 
Price  Administrator  increased  prices  was  in  accord  with 
the  Acts  under  which  he  was  proceeding  and  with  the  na¬ 
tional  program  he  was  enforcing.  If  the  determination  of 
the  rate  base  or  investment,  and  the  proper  rate  of  profit 
thereon,  be  not  necessary  to  determine  whether  a  proposed 
increase  of  20  per  cent  in  the  price  of  a  cost-of-living  item 
like  fuel  oil  should  be  allowed  under  the  Emergency  Price 
Control  Act,  by  what  reason  or  rule  can  it  be  said  that  these 
inquiries  must  be  made  in  order  to  determine  whether  an 
increase  of  2.28  per  cent  in  the  price  of  a  corresponding 
item  should  be  allowed?  There  is  no  provision  of  the 
statute  which  differentiates  between  the  inflationary  effect 
of  fuel  oil  increases  and  the  inflationary  effect  of  gas  in¬ 
creases. 

The  Act  and  This  Case. 

The  theory,  the  terms,  the  legislative  history  of,  and 
the  administrative  practice  under,  the  Act  are  consistent. 
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If  we  approach  this  case  as  though  the  Commission 
were  administering  the  Emergency  Price  Control  Act,  a$ 
amended,  and  no  other  Act,  we  find  that  the  Commissior. 
would  not  have  examined  into  the  valuation  of  the  prop¬ 
erty  or  the  rate  of  return  thereon.  It  would  have  begun  with 
the  rates  in  October,  1941,  and  then  adjusted  for  such  rele^ 
vant  factors  as  it  deemed  applicable,  including  among  these 
factors  increasing  or  decreasing  costs  of  production  and 
increasing  or  declining  profits.  There  is  no  basis  whatso¬ 
ever  for  the  contention  of  the  Price  Administrator  and  the 
Director  that  the  Commission  is  required  by  those  Acts  to 
redetermine  the  value  of  the  Company’s  property  and  re¬ 
determine  the  proper  rate  of  return  thereon. 

Depreciation. 

The  other  demand  of  Appellees  which  was  refused  by  the 
Commission  was  that  it  change  the  method  of  computing 
depreciation. 

In  the  sliding  scale  order  the  Commission  had  selected 
its  method  for  the  computation  of  retirement  accruals, 
which  is  one  of  the  generally  accepted  methods  of  comput¬ 
ing  so-called  “depreciation”.  In  recent  years  some  regula¬ 
tory  authorities  have  strenuously  advocated  the  straight- 
line  method  for  computing  depreciation.  When  the  Uni¬ 
form  System  of  Accounts  effective  January  1,  1940,  was 
promulgated  the  Company  inquired  of  the  Commission  as 
to  whether  it  might  change  from  the  retirement  accrual 
method  provided  in  the  sliding  scale  order  to  the  straight- 
line  method,  and  the  Commission  had  decided  then  that  it 
did  not  wish  the  Company  to  make  the  change  for  rate¬ 
making  computations  (R.  795-6).  A  quick  computation  at 
any  time  "would  have  shown  that  a  change  from  the  retire¬ 
ment  accrual  method  to  the  straightline  method  would  have 
increased  the  deduction  for  depreciation  and  thus  tended 
to  increase  rates  to  consumers. 

In  the  late  spring  of  1942,  the  Supreme  Court  had  handed 
down  its  decision  in  the  Natural  Gas  Pipeline  Company 
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case  {Fed.  Power  Commission  v.  Natural  Gas  Pipeline  Co., 
supra),  in  which  it  held  that  a  regulatory  commis¬ 
sion  might  “within  the  ambit  of  its  statutory  authority” 
select  any  method  which  seemed  to  it  best  suited  to  the  cir¬ 
cumstances  for  the  computation  of  depreciation.  There  is 
no  compulsion  upon  the  Commission  to  abandon  the  method 
it  deems  best. 

Conclusion  on  refusals. 

Careful  examination  of  all  phases  of  the  Commission’s 
refusal  to  reexamine  the  rate  base,  rate  of  return  and  de¬ 
duction  for  depreciation  shows  that  these  matters  are  re¬ 
posed  by  statute  and  by  Supreme  Court  decisions  in  the 
discretion  of  the  Commission,  subject  to  judicial  correction 
for  arbitrary  or  illegal  action,  and  that  ample  data  was  in 
the  possession  of  the  Commission  to  justify  its  action. 
Careful  examination  of  the  Emergency  Price  Control  Act 
and  its  amendment  of  October  2,  1942,  shows  that  those 
acts  neither  contemplate  nor  require  valuations  of  prop¬ 
erty  or  prices  fixed  by  rates  of  return  on  such  valuations. 
Furthermore,  those  acts  in  no  way  impinge  upon  the 
expert  regulatory  judgment  of  the  Commission.  The  action 
of  the  Commission  being  clearly  not  arbitrary  in  the  light 
of  known  facts,  and  not  in  contravention  of  any  require¬ 
ment  of  the  Acts  of  1942,  could  not  be  reversed  bv  the 
Court. 

THE  JUDGMENT  OF  THE  COURT  IS  INVALID. 

The  judgment  of  the  lower  Court  is  invalid  upon  the 
merits  and  upon  procedural  defects. 

The  heart  of  the  opinion  of  the  Court  below  is  in  the 
following  sentences  (App.  18) : 

“The  act  of  October  2,  1942,  required  that  the  Com¬ 
mission  give  the  President’s  representative  a  reason¬ 
able  opportunity  to  present  his  case  that  the  Commis¬ 
sion  might  determine  whether  the  formula  agreed  upon 
in  the  sliding  scale  arrangement  was  inflationary,  under 


63 


present  known  conditions.  The  record  does  not  show 
that  such  opportunity  was  afforded;  accordingly  the 
case  is  returned  to  the  Commission  with  direction  that 
an  inquiry  be  made  to  determine  whether  an  applica¬ 
tion  of  the  sliding  scale  formula  is  inflationary  in  view 
of  the  changed  economic  and  war  conditions. 

“True,  some  of  the  evidence  offered  by  appellants 
to  broaden  the  scope  of  inquiry  was  received.  I  think 
upon  the  record  it  is  clear  that  the  Commission  re¬ 
garded  the  inquiry  within  narrow  limits  and  within  the 
scope  of  the  order  of  March  20th,  as  interpreted  by  the 
Commission  and  that  the  Commission  closed  its  ears 
to  the  insistent  demand  of  appellants  to  give  consid¬ 
eration  to  the  new  factors  required  by  the  Act  of  Octo¬ 
ber  2,  1942.  In  that  respect  I  find  the  action  of  the 
Commission  was  arbitrary  and  illegal.’ ’ 

Upon  the  merits. 

The  finding  of  the  Court  was  contrary  to  the  clear  show¬ 
ing  of  the  record  as  to  what  occurred.  The  Commission 
did  not  deny  the  Director  an  opportunity  to  show  that  the 
application  of  the  sliding  scale  is  inflationary.  The  Court 
below,  in  directing  the  Commission  to  make  an  inquiry  “to 
determine  whether  an  application  of  the  sliding  scale 
formula  is  inflationary  in  view  of  the  changed  economic 
and  -war  conditions”  was  directing  the  Commission  to  do 
exactly  what  it  had  already  done,  as  the  record  before  the 
Commission  clearly  shows  and  as  we  have  pointed  out  in 
detail.  The  Director  did  not  complain  that  he  was  denied 
the  right  to  show  the  inflationary  effect,  if  any,  of  the  rates 
indicated  by  the  sliding  scale.  His  Counsel  twice  stated  on 
the  record  before  the  Commission  that  he  had  proved  that 
proposition;  his  complaint  was  that  that  was  not  enough. 
The  Court  below  was  in  error  in  its  concept  of  the  issue  in 
this  case — at  least  the  words  of  the  Memorandum  of  the 
Court  do  not  reflect  an  accurate  understanding  of  the  issue, 
and  it  was  also  in  error  as  to  what  the  Commission  did  and 
what  the  record  showed. 
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Upon  procedure. 

The  record  of  the  proceeding  before  the  Commission 
consisted  of  several  volumes  of  testimony,  orders  and  de¬ 
cisions  of  the  Commission,  exhibits  and  pleadings  filed  by 
the  parties.  That  record  was  certified  by  the  Commission 
and  delivered  to  the  Clerk’s  office  of  the  District  Court  on 
December  8,  1942,  in  conformity  with  statutory  provi¬ 
sions.  In  the  Clerk’s  office’s  after  proper  entry  on  the 
docket,  the  certified  record  was  given  an  erroneous  case 
number  and  was  filed  in  the  file  room  under  that  number 
(App.  23,  29).  The  record  remained  in  the  file  room  through¬ 
out  the  proceedings  in  the  District  Court  and  until  several 
days  after  the  judgment  had  been  entered.  It  is  clear  that 
the  record,  upon  which  the  Court’s  review”  w’as  required  by 
statute  to  be  based,  was  never  before  the  Court  until  after 
the  memorandum  opinion  had  been  filed  and  the  judgment 
entered  (App.  29). 

When  the  Court  used  the  w’ords  “the  record”  twice  in 
its  opinion  (supra)  and  reversed  the  Commission  upon 
w’hat  was  found  “in  the  record”,  it  w”as  referring  to  the  rec¬ 
ord  made  by  the  pleadings  upon  the  appeal.  The  Court 
acted,  not  upon  an  examination  of  what  the  Commission 
did  as  showm  by  the  certified  transcript  of  its  proceedings, 
but  purely  upon  the  Court’s  impression  of  what  happened 
as  gleaned  from  the  contradictory  claims  of  counsel  during 
the  argument.  Counsel  in  this  case  not  only  disagree  as 
to  the  law’  but  also  disagree  as  to  what  happened  before  the 
Commission.  Counsel  for  this  Appellant  flatly  contradict 
the  insistent  assertions  of  Counsel  for  Appellees  as  to  what 
the  Commission  did.  The  dispute  can  only  be  solved  by  ref¬ 
erence  to  the  official  certified  transcript. 

Later  the  learned  Justice  of  the  Court  below  wrote: 

“It  is  with  some  chagrin  that  I  admit  the  certified 
record  of  the  proceedings  of  the  Public  Utilities  Com¬ 
mission  was  not  physically  brought  to  my  attention 
upon  the  appeal.”  (App.  29) 
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He  further  states  that  after  his  judgment  was  entered  and 
his  attention  was  called  to  the  mishap,  he  did  read  care¬ 
fully  the  record  certified  by  the  Commission,  and  found  that 
it  fully  supported  his  findings  of  fact  and  conclusions.  He 
therefore  declined  to  request  this  Court  for  permission  to 
entertain  a  motion  to  reopen  and  reconsider.  (App.  31.) 

The  question  on  this  point  is  whether  post-judgment 
compliance  with  the  statute  and  the  requirements  of  due 
process  is  sufficient  to  cure  what  would  otherwise  be  fatal 
error.  It  would  seem  that  the  proper  procedure  would  have 
been  a  reopening  and  a  reconsideration  de  novo.  The  situ¬ 
ation  is  not  as  though  the  motion  to  reconsider  were  based 
merely  upon  an  allegation  of  error  which  must  be  estab¬ 
lished  by  the  mover.  Here  the  Court  entered  a  judgment 
based  upon  4 4 the  record”  when  in  fact  it  had  not  seen  the 
record.  We  submit  that  such  a  post -judgment  examination 
of  the  record,  the  judgment  still  outstanding,  could  not 
cure  the  defect.  However,  whatever  may  be  the  ruling  upon 
the  point,  the  fact  is  that  the  findings  and  judgment  of  the 
Court  were  not  as  a  matter  of  actual  fact  based  upon  con¬ 
sideration  of  the  record  of  the  proceedings  before  the  Com¬ 
mission. 

A  procedural  requirement  upon  an  appeal  from  a  deci¬ 
sion  of  the  Commission  is  specifically  defined  by  law.  The 
applicable  statute  provides : 

“Any  such  appeal  shall  be  heard  upon  the  record  be¬ 
fore  the  Commission,  and  no  new  or  additional  evidence 
shall  be  received  by  the  said  court.”  (D.  C.  Code  (1940) 
§  43-705).  (Italics  ours) 

In  addition  to  the  requirement  of  the  statute  in  this  par¬ 
ticular  situation,  it  would  seem  to  require  little  more  than 
a  citation  of  authorities  on  the  point  that  in  order  to  con¬ 
stitute  due  process  of  law  a  judgment  of  a  court  must  be 
based  upon  a  consideration  of  the  record.  Morgan  v.  TJ .  S., 
298  U.  S.  468  ;  304  U.  S.  1;  N .  L.  R.  B.  v.  Botany  Worsted 
Mills,  106  F.  (2d)  263;  N.  L.  R.  B.  v.  Baldwin  Locomotive 
Works,  128  F.  (2d)  39. 
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The  action  of  the  Court  constituted  reversible  error  upon 
two  counts  as  to  procedure;  (1)  it  was  in  violation  of  the 
statute,  and  (2)  it  did  not  comply  'with  the  requirements 
of  due  process  of  law. 

AN  UNDERLYING  QUESTION. 

Underneath  the  questions  arising  upon  the  specific  facts 
in  this  particular  case  lies  a  fundamental  issue  of  great 
national  public  importance. 

The  sequence  of  events  begins  with  an  enactment  by 
Congress  in  a  carefully  described  field  of  activity  with 
1  carefully  defined  objectives  and  functions,  all  worked  into 
1  a  scheme  of  power  and  organization  and  all  with  a  clear 
philosophy  of  the  interplay  of  other  functions  and  other 
1  authority.  Thereupon  the  administrative  agency  newly 
created  claims  for  itself  additional  powers,  requiring  in¬ 
creases  in  personnel,  over-riding  other  existing  agencies, 
ignoring  the  Congressional  pattern  of  powers,  and  dis¬ 
regarding  the  terms  of  Congressional  limitations.  Re¬ 
straint  to  the  limits  of  the  pattern  clearly  defined  by  the 
1  Congress  is  a  function  of  the  Courts  when  the  issue  is 
squarely  presented  to  them.  It  is  squarely  presented  in 
this  case. 

Congress  has  laid  a  clear  pattern  for  the  regulation  of 
utility  rates  in  these  war  times  and  in  the  face  of  the  pos¬ 
sibilities  of  inflation.  It  excepted  the  regulation  of  utility 
rates  from  the  authorities  to  which  it  confided  the  con¬ 
trol  of  other  prices,  wages  and  salaries.  It  left  that  regula¬ 
tion  to  the  State  and  Federal  tribunals  long  since  estab¬ 
lished  and  operating  in  governmental  control  of  these  rates. 

1  The  pattern  of  power  is  crystal  clear. 

The  Supreme  Court  repeatedly  in  very  recent  months  and 
in  emphatic  terms  has  laid  down  the  applicable  rule. 
Without  lengthening  this  brief  to  quote  from  those  opin¬ 
ions,  we  merely  cite  them  and  quote  this  one  sentence: 

* ‘But  such  absorption  of  state  authority  is  a  delicate 
exercise  of  legislative  policy  in  achieving  a  wise  ac- 
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commodation  between  the  needs  of  central  control  and 
the  lively  maintenance  of  local  institutions.  Therefore, 
in  construing  legislation  this  court  has  disfavored  in¬ 
roads  by  implication  on  state  authority  and  resolutely 
confined  restrictions  upon  the  traditional  power  of 
states  to  regulate  their  local  transportation  to  the  plain 
mandate  of  Congress.”  ( Palmer  v.  Massachusetts,  308 
U.  S.  79,  83-84.) 

See  also  Federal  Trade  Commission  v.  Bunte  Brothers, 
Inc.,  312  U.  S.  349;  A.  B.  Kirschbaum  v.  Walling,  Admin¬ 
istrator,  316  U.  S.  517.  As  the  Court  remarked  in  the  latter 
case,  in  this  field  “those  charged  with  the  duty  of  legislat¬ 
ing  are  reasonably  explicit  and  do  not  entrust  its  attain¬ 
ment  to  that  retrospective  expansion  of  meaning  which 
properly  deserves  the  stigma  of  judicial  legislation.’ ’ 

The  rule  thus  unequivocably  laid  dowm  provides  the 
complete  answer  to  this  case. 

CONCLUSION. 

The  scope  of  judicial  review  of  Commission  decisions  is 
a  familiar  subject  to  this  Court.  The  statute  provides  in 
part  that : 

“In  the  determination  of  any  appeal  from  an  order 
or  decision  of  the  Commission  the  review  by  the  court 
shall  be  limited  to  questions  of  law,  including  constitu¬ 
tional  questions;  and  the  findings  of  fact  by  the  Com¬ 
mission  shall  be  conclusive  unless  it  shall  appear  that 
such  findings  of  the  Commission  are  unreasonable, 
arbitrary,  or  capricious.”  (D.  C.  Code  (1940)  §43- 
706.) 

This  Court  is  familiar  w-ith  the  consistent  holdings  of 
the  Courts  that  the  decisions  of  such  commissions  carry  a 
strong  presumption  of  validity  and  that  their  findings  are 
conclusive  on  the  Courts  unless  clearly  shown  to  be  un¬ 
reasonable  or  arbitrary.  Public  Service  Comm.  v.  Have- 
meyer,  296  U.  S.  506;  Federal  Power  Comm.  v.  Pacific 
Power  &  Light  Co.,  307  U.  S.  156;  Lone  Star  Gas  Co.  v. 
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State  of  Texas ,  304  TJ.  S.  224;  Fed.  Power  Com.  v.  Natural 
Gas  Pipeline  Co.,  supra . 

Unless  this  Court  finds  that  the  Commission  failed  to 
comply  with  a  requirement  of  law,  it  must  reverse  the  judg¬ 
ment  of  the  lower  Court.  In  so  far  as  the  statutes  leave 
any  of  the  matters  involved  in  this  dispute  to  the  discretion 
or  expert  judgment  of  the  Commission,  its  order  must  stand. 
The  record  shows  that  the  Commission  compiled  with  every 
term  and  every  implied  intent  of  every  applicable  statute. 

The  question  here  is  whether  the  Director  and  the  Price 
Administrator  can  compel  the  Commission  to  reexamine 
the  valuation  of  the  property  of  the  Company  and  the  al¬ 
lowable  rate  of  return  thereon,  to  enter  upon  a  long  and 
costly  proceeding  and  to  abandon  an  established  method  of 
rate-making,  in  spite  of  the  Commission’s  own  judgment 
and  decision  that  such  reexamination,  such  procedure  and 
such  abandonment  of  the  sliding  scale  are  not  desirable, 
proper  or  promising  of  beneficial  results. 

The  Commission  had  before  it  in  this  case  the  basic  ele¬ 
ments  for  rate-making  determined  by  it  after  long  and 
costly  inquiries.  It  had  before  it  ample  indications  that 
no  beneficial  public  purpose  would  be  served  by  a  re¬ 
examination  of  those  elements.  It  considered  the  problem 
as  to  whether  those  rates  would  conflict  with  the  national 
program.  When  it  permitted  the  Director  to  intervene  for 
the  purpose  of  presenting  evidence  to  show  the  inflationary 
effect,  if  any,  of  those  rates,  it  afforded  him  the  complete 
opportunity  vouchsafed  him  by  the  spirit  and  purpose  of 
the  Emergency  Price  Control  Act,  and  far  more  than  was 
given  him  by  the  terms  of  that  Act  or  its  amendment  of 
October  2,  1942.  It  makes  no  difference  whether  the  action 
of  the  Commission  be  tested  by  the  ordinary  rules  of  utility 
rate-making  or  by  the  terms  and  intent  of  the  Emergency 
Price  Control  Act,  by  no  reasonable  standard  can  that  ac¬ 
tion  be  deemed  arbitrary  or  capricious. 

In  order  to  avoid  duplication,  counsel  have  refrained 
from  repeating  the  arguments  made  in  the  brief  of  the  Ap- 
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pellant  Public  Utilities  Commission  in  Nos.  8502  and  8504, 
but  adopt  those  arguments  by  reference  as  a  part  of  this 
brief. 

The  judgment  and  decision  of  the  District  Court  vacating 
the  order  of  the  Commission  should  be  reversed  and  the 
order  of  the  Commission  (Order  No.  2401)  should  be  af¬ 
firmed. 

Respectfully  submitted, 

E.  Barrett  Prettyman, 

Stoddard  M.  Stevens,  Jr., 

F.  G.  A  WALT, 

C.  Oscar  Berry, 

Raymond  Sparks, 

Attorneys  for  Appellant  Washington 
Gas  Light  Company. 
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ADDENDUM. 

Emergency  Price  Control  Act — Sec.  2(a) ;  56  Stat.  23. 

“Whenever  in  the  judgment  of  the  Price  Administrator 
(provided  for  in  section  201)  the  price  or  prices  of  a  com¬ 
modity  or  commodities  have  risen  or  threaten  to  rise  to  an 
extent  or  in  a  manner  inconsistent  with  the  purposes  of  this 
Act,  he  may  by  regulation  or  order  establish  such  maximum 
price  or  maximum  prices  as  in  his  judgment  will  be  gen¬ 
erally  fair  and  equitable  and  will  effectuate  the  purposes 
of  this  Act.  So  far  as  practicable,  in  establishing  any  max¬ 
imum  price,  the  Administrator  shall  ascertain  and  give  due 
consideration  to  the  prices  prevailing  between  October  1 
and  October  15,  1941  (or  if,  in  the  case  of  any  commodity, 
there  are  no  prevailing  prices  between  such  dates,  or  the 
prevailing  prices  between  such  dates  are  not  generally  rep¬ 
resentative  because  of  abnormal  or  seasonal  market  condi¬ 
tions  or  other  cause,  then  to  the  prices  prevailing  during  the 
nearest  two-week  period  in  which,  in  the  judgment  of  the 
Administrator,  the  prices  for  such  commodity  are  generally 
representative),  for  the  commodity  or  commodities  included 
under  such  regulation  or  order,  and  shall  make  adjustments 
for  such  relevant  factors  as  he  may  determine  and  deem  to 
be  of  general  applicability,  including  the  following:  Specu¬ 
lative  fluctuations,  general  increases  or  decreases  in  costs  of 
production,  distribution,  and  transportation,  and  general  in¬ 
creases  or  decreases  in  profits  earned  by  sellers  of  the  com¬ 
modity  or  commodities,  during  and  subsequent  to  the  year 
ended  October  1,  1941.  Every  regulation  or  order  issued 
under  the  foregoing  provisions  of  this  subsection  shall  be 
accompanied  by  a  statement  of  the  considerations  involved 
in  the  issuance  of  such  regulation  or  order.  *  * 

Act  of  October  2, 1942 — Sec.  2. 

“The  President  may,  from  time  to  time,  promulgate  such 
regulations  as  may  be  necessary  and  proper  to  carry  out 
any  of  the  provisions  of  this  Act;  and  may  exercise  any 
power  or  authority  conferred  upon  him  by  this  Act  through 
such  department,  agency,  or  officer  as  he  shall  direct.  The 
President  may  suspend  the  provisions  of  sections  3(a)  and 
3(c),  and  clause  (1)  of  section  302(c),  of  the  Emergency 
Price  Control  Act  of  1942  to  the  extent  that  such  sections 
are  inconsistent  with  the  provisions  of  this  Act,  but  he  may 
not  under  the  authority  of  this  Act  suspend  any  other  law 
or  part  thereof.’ ’ 


X.-. 
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District  of  Columbia  Code — 1940  Edition. 

Section  43-306. 

“The  commission  shall  value  the  property  of  every  pub¬ 
lic  utility  within  the  District  of  Columbia  actually  used  and 
useful  for  the  convenience  of  the  public  at  the  fair  value 
thereof  at  the  time  of  said  valuation.  (Mar.  4,  1913,  37 
Stat.  978,  Ch.  150,  §  8,  par.  7.)  ” 

Section  43-317. 

“Nothing  in  chapters  1-10  of  this  title  shall  be  taken  to 
prohibit  a  public  utility,  with  the  consent  of  the  commis¬ 
sion,  from  providing  a  sliding  scale  of  rates  and  dividends 
according  to  what  is  commonly  known  as  the  Boston  sliding 
scale,  or  other  financial  device  that  may  be  practicable  and 
advantageous  to  the  parties  interested.  No  such  arrange¬ 
ment  or  device  shall  be  lawful  until  it  shall  be  found  by  the 
commission,  after  investigation,  to  be  reasonable  and  just 
and  not  inconsistent  with  the  purposes  of  chapters  1-10  of 
this  title.  Such  arrangement  shall  be  under  the  supervi¬ 
sion  and  regulation  of  the  commission.  The  commission 
shall  ascertain,  determine,  and  order  such  rates,  charges, 
and  regulations,  and  the  duration  thereof,  as  may  be  nec¬ 
essary  to  give  effect  to  such  arrangement,  but  the  right  and 
power  to  make  such  other  and  further  changes  in  rates, 
charges,  and  regulations  as  the  commission  may  ascertain 
and  determine  to  be  necessary  and  reasonable,  and  the  right 
to  alter  or  amend  all  orders  relative  thereto,  is  reserved 
and  vested  in  the  commission  notwithstanding  any  such  ar¬ 
rangement  and  mutual  agreement.  (Mar.  4,  1913,  37  Stat. 
9S0,  ch.  150,  §  8,  par.  18.),, 

Section  43-705. 

“The  District  Court  of  the  United  States  for  the  District 
of  Columbia  shall  have  jurisdiction  to  hear  and  determine 
any  appeal  from  an  order  or  decision  of  the  Commission. 
Any  public  utility  or  any  other  person  or  corporation  af¬ 
fected  by  any  final  order  or  decision  of  the  Commission, 
other  than  an  order  fixing  or  determining  the  value  of  the 
property  of  a  public  utility  in  a  proceeding  solely  for  that 
purpose,  may,  within  sixty  days  after  final  action  by  the 
Commission  upon  the  petition  for  reconsideration,  file  with 
the  clerk  of  the  District  Court  of  the  United  States  for  the 
District  of  Columbia  a  petition  of  appeal  setting  forth  the 
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reasons  for  such  appeal  and  the  relief  sought;  at  the  same 
time  such  appellant  shall  file  with  the  Commission  notice 
in  writing  of  the  appeal  together  with  a  copy  of  the  peti¬ 
tion.  Within  twenty  days  of  the  receipt  of  such  notice  of 
appeal  the  Commission  shall  file  with  the  clerk  of  the  said 
court  the  record,  including  a  transcript  of  all  proceedings 
had  and  testimony  taken  before  the  Commission,  duly  cer¬ 
tified,  upon  which  the  said  order  or  decision  of  the  Commis¬ 
sion  was  based,  together  with  a  statement  of  its  findings 
of  fact  and  conclusions  upon  the  said  record,  and  a  copy 
of  application  for  reconsideration  and  the  orders  entered 
thereon :  Provided,  That  the  parties,  with  the  consent  and 
approval  of  the  Commission,  may  stipulate  in  writing  that 
only  certain  portions  of  the  record  be  transcribed  and 
transmitted.  Within  this  period  the  Commission  or  any 
other  interested  party  shall  answer,  demur,  or  otherwise 
move  or  plead.  Thereupon  the  appeal  shall  be  at  issue 
and  ready  for  hearing.  All  such  proceedings  shall  have 
precedence  over  any  civil  cause  of  a  different  nature  pend¬ 
ing  in  said  court,  and  the  District  Court  of  the  United 
States  for  the  District  of  Columbia  shall  always  be  deemed 
open  for  the  hearing  thereof.  Any  such  appeal  shall  be 
heard  upon  the  record  before  the  Commission,  and  no  new 
or  additional  evidence  shall  be  received  by  the  said  court. 
The  said  court,  or  any  justice  or  justices  thereof,  before 
whom  any  such  appeal  shall  be  heard,  may  require  and 
direct  the  .Commission  to  receive  additional  evidence  upon 
any  subject  related  to  the  issues  on  said  appeal  concerning 
which  evidence  was  improperly  excluded  in  the  hearing  be¬ 
fore  the  Commission  or  upon  which  the  record  may  contain 
no  substantial  evidence.  Upon  receipt  of  such  requirement 
and  direction  the  Commission  shall  receive  such  evidence 
and  without  unreasonable  delay  shall  transmit  to  the  said 
court  the  findings  of  fact  made  thereon  by  the  Commission 
and  the  conclusions  of  the  Commission  upon  the  said  facts. 

“Upon  the  conclusion  of  its  hearing  of  any  such  appeal 
the  court  shall  either  dismiss  the  said  appeal  and  affirm  the 
order  or  decision  of  the  Commission  or  sustain  the  appeal 
and  vacate  the  Commission’s  order  or  decision.  In  either 
event  the  court  shall  accompany  its  order  by  a  statement 
of  its  reasons  for  its  action,  and  in  the  case  of  the  vacation 
of  an  order  or  decision  of  the  Commission  the  statement 
shall  relate  the  particulars  in  and  the  extent  to  which  such 
order  or  decision  was  defective. 
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“Any  party,  including  said  Commission,  may  appeal 
from  the  order  or  decree  of  said  court  to  the  United  States 
Court  of  Appeals  for  the  District  of  Columbia,  which  shall 
thereupon  have  and  take  jurisdiction  in  every  such  appeal. 
Thereafter  the  Supreme  Court  of  the  United  States  may, 
upon  a  petition  for  certiorari  granted  in  its  discretion,  re¬ 
view  the  said  case. 

•  #•••#•••• 

(Mar.  4,  1913,  37  Stat.  989,  ch.  150,  §  8,  par.  65;  Aug.  27, 
1935,  49  Stat.  882,  ch.  742,  §  2.)  ” 
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Petition  of  Appeal 

Now  comes  James  F.  Byrnes,  Director  of  Economic  Sta¬ 
bilization,  by  Leon  Henderson,  Price  Administrator  of  the 
Office  of  Price  Administration,  this  18th  day  of  November, 
1942,  and  files  this  appeal  and  alleges  that  appellant  is  a 
party  affected  by  the  decision  and  order  of  the  Public  Utili¬ 
ties  Commission  of  the  District  of  Columbia,  dated  October 
13,  1942  (Exhibit  A  hereto),  proposed  to  be  made  effective 
as  of  September  1,  1942,  determining,  fixing,  and  ordering 
shedules  of  increased  rates  and  charges  for  the  sale  of  gas 
in  the  City  of  Washington,  District  of  Columbia,  by  the 
Washington  Gas  Light  Company;  that  no  notice  of  such 
proposed  increase  was  given  by  the  Washington  Gas  Light 
Company  prior  to  the  entry  of  said  order,  but  that  on  Octo¬ 
ber  15,  1942,  the  Washington  Gas  Light  Company,  acting 
pursuant  to  the  provisions  of  the  Act  of  October  2,  1942, 
(Pub.  Law  729,  77th  Con. — 2nd  Sess.),  amending  to  the 
Emergency  Price  Control  Act  of  1942,  filed  notice  of  such 
proposed  increased  rates  and  charges  and  later  consented 
to  intervention  by  the  Director  of  Economic  Stabilization; 

that  on  October  19, 1942,  a  date  subsequent  to  said  de- 
4  cision  and  order,  appellant  filed  a  petition  (Exhibit 
B)  praying  that  the  order  of  October  13,  1942,  be 
vacated,  that  the  proceeding  be  reopened  for  the  purpose 
of  receiving  further  evidence  and  hearing  further  argument, 
and  that  appellant  be  allowed  to  intervene  and  to  file  a 
brief,  which  petition  was  denied  by  the  Commission  by  its 
decision  and  order  of  October  23, 1942  (Exhibit  C),  except¬ 
ing  that  said  Commission  did  permit  appellant  the  oppor¬ 
tunity  of  presenting  evidence  of  a  very  limited  nature  and 
did  permit  him  to  intervene  for  such  purpose ;  that  on  Oc¬ 
tober  31, 1942,  appellant  filed  a  petition  (Exhibit  D)  pray¬ 
ing  for  an  amendment  of  said  order  of  October  23, 1942,  to 
provide  the  specific  relief  requested  in  said  petition  of  Oc¬ 
tober  19,  1942,  which  petition  of  October  31,  1942,  was 
denied  by  the  Commission  by  its  order  of  Novem¬ 
ber  9,  1942  (Exhibit  E) ;  and  that  on  November  12, 
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i  1942,  appellant  filed  a  petition  for  reconsideration 
(Exhibit  F)  with  the  Commission  pursuant  to  para¬ 
graph  64  of  the  Act  of  March  4,  1913,  as  amended  (D.  C. 
Code,  Title  43,  Sec.  704;  37  Stat.  988,  Chap.  150,  Sec.  8;  49 
i  Stat.  882,  Chap.  742,  Sec.  1),  which  petition  was  denied  by 
the  Commission  by  order  dated  November  16, 1942  (Exhibit 
G). 

Pursuant  to  paragraph  65  of  said  Act  of  March  4,  1913, 
i  as  amended,  appellant  assigns  the  following  reasons  for 
this  appeal : 

1.  The  Commission’s  decision  and  order  of  October  13, 
1942,  proposed  to  be  made  effective  as  of  September  1, 1942, 
determining,  fixing,  and  ordering  schedules  of  increased 
rates  and  charges  for  the  sale  of  gas  by  the  Washington  Gas 
Light  Company  is  illegal  because : 

a.  Said  decision  and  order  was  made  without  giving  the 
appellant  the  opportunity  of  full  intervention  as  contem- 

i  plated  by  the  said  Act  of  October  2,  1942,  amending  the 
Emergency  Price  Control  Act  of  1942. 

b.  Said  decision  and  order  is  contrary  to  the  program  of 
the  Federal  government  to  prevent  inflation  and  to  sta¬ 
bilize  the  cost  of  living  by  preventing  all  further  and  avoid¬ 
able  increases  thereof,  in  that  it  was  entering  without 

5  a  clear  and  convincing  showing  that  the  existing  rates 
and  charges  were  not  sufficiently  compensatory  under 
i  present  economic  conditions  or  that  the  Washington  Gas 
Light  Company  would  be  subjected  to  undue  hardships  if 
i  the  existing  rates  and  charges  were  continued  in  effect. 

c.  Said  decision  and  order  was  entered  in  complete  and 
utter  disregard  of  the  Government’s  program  to  control  in¬ 
flation  and  to  stabilize  the  cost  of  living  by  preventing  all 
future  and  avoidable  increases  thereof  as  provided  by  Con- 

i  gress  in  the  Emergency  Price  Control  Act  of  January  30, 
1942,  as  amended  by  the  said  Act  of  October  2, 1942,  and  as 
enumerated  by  the  President  in  his  Executive  Order  No. 
9250,  dated  October  2, 1942,  and  the  policies  of  the  Director 
of  Economic  Stabilization  and  the  Office  of  Price  Adminis¬ 
tration. 
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2.  The  Commission’s  decision  and  order  of  October  23, 
1942,  is  illegal  becanse : 

a.  Said  decision  and  order  denies  to  the  appellant  the  fnll 
intervention  contemplated  by  the  said  Act  of  October  2, 
1942. 

b.  Said  decision  and  order,  insofar  as  it  limits  the  par- 

* 

ticipation  by  the  appellant  in  this  proceeding,  constitutes  an 
unlawful  and  improper  restriction  of  the  rights  given  to  the 
appellant  by  the  said  Act  of  October  2,  1942,  and  the  said 
Executive  Order  No.  9250. 

c.  Said  decision  and  order  is  unlawful  and  improper  in 
that  it  restricts  the  appellant  to  the  presentation  of  ‘‘addi¬ 
tional  evidence  relating  to  the  inflationary  effect,  if  any,  of 
the  increase  in  rates  authorized  by  Order  No.  2401”  of  Octo¬ 
ber  13, 1942. 

d.  Said  decision  and  order  fails  to  provide  for  the  vaca¬ 
tion  of  the  order  of  October  13,  1942,  proposed  to  be  made 
effective  as  of  September  1,  1942,  determining,  fixing,  and 
ordering  schedules  of  increased  rates  and  charges  for  the 
sale  of  gas  by  the  Washington  Gas  Light  Company,  which 
was  entered  without  opportunity  of  intervention  by  the  ap¬ 
pellant. 

6  The  appellant  is  aggrieved  by  said  decisions  and 

orders  of  October  13,  1942,  and  October  23,  1942,  is¬ 
sued  by  the  Public  Utilities  Commission  of  the  District  of 
Columbia  and  files  this  petition  for  the  purpose  of  obtaining 
a  review  of  such  decisions  and  orders  by  this  honorable 
Court  pursuant  to  paragraph  65  of  the  Act  of  March  4, 
1913  (D.  C.  Code,  Title  43,  Sec.  705;  37  Stat.  989,  Chap.  150, 
See.  8;  49  Stat.  882,  Chap.  742,  See.  2).  The  purpose  of  this 
appeal  is  to  prevent  the  Washington  Gas  Light  Company 
from  effecting  the  schedules  of  increased  rates  and  charges 
which  have  been  determined,  fixed  and  ordered  by  said  Com¬ 
mission  and  to  save  the  appellant  and  the  consuming  public 
from  this  increase  in  the  cost  of  living.  Such  purpose  would 
be  nullified  and  defeated  if  said  company  were  allowed  to 
demand  and  receive  such  increased  rates  and  charges  pend- 
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1942,  appellant  filed  a  petition  for  reconsideration 
(Exhibit  F)  with  the  Commission  pursuant  to  para¬ 
graph  64  of  the  Act  of  March  4,  1913,  as  amended  (D.  C. 
Code,  Title  43,  Sec.  704 ;  37  Stat.  988,  Chap.  150,  Sec.  8 ;  49 
Stat.  882,  Chap.  742,  Sec.  1),  which  petition  was  denied  by 
the  Commission  by  order  dated  November  16, 1942  (Exhibit 
G). 

Pursuant  to  paragraph  65  of  said  Act  of  March  4,  1913, 
as  amended,  appellant  assigns  the  following  reasons  for 
this  appeal: 

1.  The  Commission’s  decision  and  order  of  October  13, 
1942,  proposed  to  be  made  effective  as  of  September  1, 1942, 
determining,  fixing,  and  ordering  schedules  of  increased 
rates  and  charges  for  the  sale  of  gas  by  the  Washington  Gas 
Light  Company  is  illegal  because : 

a.  Said  decision  and  order  was  made  without  giving  the 
appellant  the  opportunity  of  full  intervention  as  contem¬ 
plated  by  the  said  Act  of  October  2,  1942,  amending  the 
Emergency  Price  Control  Act  of  1942. 

b.  Said  decision  and  order  is  contrary  to  the  program  of 
the  Federal  government  to  prevent  inflation  and  to  sta¬ 
bilize  the  cost  of  living  by  preventing  all  further  and  avoid¬ 
able  increases  thereof,  in  that  it  was  entering  without 

5  a  clear  and  convincing  showing  that  the  existing  rates 
and  charges  were  not  sufficiently  compensatory  under 
present  economic  conditions  or  that  the  Washington  Gas 
Light  Company  would  be  subjected  to  undue  hardships  if 
the  existing  rates  and  charges  were  continued  in  effect. 

c.  Said  decision  and  order  was  entered  in  complete  and 
utter  disregard  of  the  Government’s  program  to  control  in¬ 
flation  and  to  stabilize  the  cost  of  living  by  preventing  all 
future  and  avoidable  increases  thereof  as  provided  by  Con¬ 
gress  in  the  Emergency  Price  Control  Act  of  January  30, 
1942,  as  amended  by  the  said  Act  of  October  2, 1942,  and  as 
enumerated  by  the  President  in  his  Executive  Order  No. 
9250,  dated  October  2, 1942,  and  the  policies  of  the  Director 
of  Economic  Stabilization  and  the  Office  of  Price  Adminis¬ 
tration. 
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2.  The  Commission’s  decision  and  order  of  October  23, 
1942,  is  illegal  becanse : 

a.  Said  decision  and  order  denies  to  the  appellant  the  full 
intervention  contemplated  by  the  said  Act  of  October  2, 
1942. 

b.  Said  decision  and  order,  insofar  as  it  limits  the  par¬ 
ticipation  by  the  appellant  in  this  proceeding,  constitutes  an 
unlawful  and  improper  restriction  of  the  rights  given  to  the 
appellant  by  the  said  Act  of  October  2,  1942,  and  the  said 
Executive  Order  No.  9250. 

c.  Said  decision  and  order  is  unlawful  and  improper  in 
that  it  restricts  the  appellant  to  the  presentation  of  “addi¬ 
tional  evidence  relating  to  the  inflationary  effect,  if  any,  of 
the  increase  in  rates  authorized  by  Order  No.  2401”  of  Octo¬ 
ber  13, 1942. 

d.  Said  decision  and  order  fails  to  provide  for  the  vaca¬ 
tion  of  the  order  of  October  13,  1942,  proposed  to  be  made 
effective  as  of  September  1,  1942,  determining,  fixing,  and 
ordering  schedules  of  increased  rates  and  charges  for  the 
sale  of  gas  by  the  Washington  Gas  Light  Company,  which 
was  entered  without  opportunity  of  intervention  by  the  ap¬ 
pellant. 

6  The  appellant  is  aggrieved  by  said  decisions  and 

orders  of  October  13,  1942,  and  October  23,  1942,  is¬ 
sued  by  the  Public  Utilities  Commission  of  the  District  of 
Columbia  and  files  this  petition  for  the  purpose  of  obtaining 
a  review  of  such  decisions  and  orders  by  this  honorable 
Court  pursuant  to  paragraph  65  of  the  Act  of  March  4, 
1913  (D.  C.  Code,  Title  43,  Sec.  705  ;  37  Stat.  989,  Chap.  150, 
Sec.  8;  49  Stat.  882,  Chap.  742,  Sec.  2).  The  purpose  of  this 
appeal  is  to  prevent  the  Washington  Gas  Light  Company 
from  effecting  the  schedules  of  increased  rates  and  charges 
which  have  been  determined,  fixed  and  ordered  by  said  Com¬ 
mission  and  to  save  the  appellant  and  the  consuming  public 
from  this  increase  in  the  cost  of  living.  Such  purpose  would 
be  nullified  and  defeated  if  said  company  were  allowed  to 
demand  and  receive  such  increased  rates  and  charges  pend- 
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ing  the  determination  of  this  appeal,  and  the  appellant  and 
the  consuming  public  would  suffer  a  substantial  and  irre¬ 
parable  property  loss  if  they  were  required  to  pay  such  in¬ 
creased  charges  pending  such  determination.  The  efforts  of 
the  appellant  to  prevent  increases  in  utility  rates  and 
charges  which  constitute  an  element  in  the  cost  of  living  will 
be  greatly  impaired  if  the  said  company  is  permitted  to  in¬ 
crease  its  rates  and  charges  to  the  consuming  public  under 
the  principles  and  terms  set  forth  in  the  said  order  of  Octo¬ 
ber  13, 1942. 

Wherefore,  the  Director  of  Economic  Stabilization  prays 
that  this  honorable  Court  will : 

a.  Specifically  order  that  these  proceedings  shall  operate 
as  a  stay  of  the  Commission’s  order  of  October  13,  1942. 

b.  Order  that  an  immediate  hearing  be  held  upon  the 
above  request  for  a  stay,  and  fix  a  date  for  such  hearing  not 
earlier  than  three  days  after  the  date  of  filing  hereof. 

c.  Issue  an  order  containing  such  provisions  as  it 
7  deems  advisable  for  the  preservation  of  records  or 
accounts  and  the  impounding  or  otherwise  securing 
of  moneys  necessary  to  insure  the  refund  to  the  customers 
of  said  company  of  the  amounts  paid  over  and  above  those 
which  would  be  paid  under  the  presently  existing  schedules 
of  rates  and  charges,  if  the  Court  considers  that  the  opera¬ 
tion  of  said  order  of  October  13,  1942,  should  not  be  stayed 
pending  the  determination  of  this  appeal. 

d.  Reverse,  annul,  and  set  aside  said  decisions  and  orders 
of  said  Commission. 

e.  Grant  such  further  and  different  relief  as  to  this  honor¬ 
able  Court  may  seem  proper  under  the  circumstances  of  the 
case. 

James  F.  Bybnes, 

Director  of  Economics  Stabilization. 

By  Leon  Henderson, 

Price  Administrator  of  the  Office  of 
Price  Administration. 
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David  Ginsburg, 

General  Counsel . 

Nathaniel  L.  Nathanson, 
Assistant  General  Counsel. 

Harry  R.  Booth, 

Utilities  Counsel. 

W.  Russell  Gorman, 

Attorney. 

Legal  Division, 

Office  of  Price  Administration. 

*••*»•#••• 

159  Endorsed:  Filed  Dec  10  1942  Charles  E.  Stew¬ 
art,  Clerk. 

Answer  of  W ashington  Gas  Light  Company. 


Comes  now  Washington  Gas  Light  Company  (hereinafter 
referred  to  as  the  “Company”),  this  10th  day  of  December, 
1942,  and  files  this  answer  to  the  Petition  of  Appeal  filed  in 
the  above-entitled  proceeding,  and  respectfully  states  as 
follows : 

1.  The  Company  is  an  interested  party  in  the  above  pro¬ 
ceeding  in  that  Order  No.  2401  of  the  Public  Utilities  Com¬ 
mission  of  the  District  of  Columbia,  dated  October  13,  1942 
(Exhibit  A  to  the  Petition)  determined,  fixed,  and  ordered 
rates,  tolls,  and  charges  to  be  charged  by  the  Company  for 
gas  service  in  the  District  of  Columbia. 

2.  The  Company  denies  the  averment  that  the  Petitioner 
is  a  party  affected  by  said  decision  and  order  of  the  Com¬ 
mission  dated  October  13,  1942. 

3.  The  Company  admits  the  averment  that  no  notice  was 
given  the  Petitioner  of  the  proposed  increase  prior  to  the 
entry  of  said  decision  and  order  of  October  13,  1942;  the 
Company  admits  that  notice  was  given  the  Petitioner  on 
October  15,  1942  of  the  proposed  increased  rates  and 
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charges;  and  the  Company  admits  that  it  later  consented 
to  intervention  by  the  Director  of  Economic  Stabili- 
160  zation. 

4.  The  Company  admits  the  averment  that  the  Pe¬ 
titioner  filed  a  petition  with  said  Commission  on  October 
19,  1942,  praying  that  the  Order  of  October  13,  1942  be  va- 
'■  cated,  that  the  proceeding  be  reopened  for  the  purpose  of 
receiving  further  evidence  and  hearing  further  argument, 
and  that  the  Petitioner  be  allowed  to  intervene  and  file  a 
brief ;  but  the  Company  denies  that  said  petition  was  denied 
by  said  Commission  by  its  decision  and  order  of  October 
23, 1942. 

5.  The  Company  admits  the  averment  that  the  Petitioner 
filed  a  petition  with  said  Commission  on  October  31,  1942, 
praying  for  an  amendment  to  said  Order  of  October  23, 
1942,  and  the  Company  admits  that  said  petition  was  denied 
by  the  Commission  by  its  Order  No.  2418,  dated  November 
9,  1942. 

6.  The  Company  admits  the  averment  that  the  Petition- 
1  er  filed  a  petition  for  reconsideration  with  said  Commis- 
i  sion  on  November  12,  1942,  and  admits  that  said  petition 

was  denied  by  the  Commission  by  Order  No.  2422,  dated 
November  16,  1942. 

7.  The  Company  denies  each  and  every  averment  set 
i  forth  in  paragraph  1  of  the  petition,  including  subpara¬ 
graphs  a,  b,  and  c  thereof. 

8.  The  Company  denies  each  and  every  averment  set 
forth  in  subparagraphs  a,  b,  and  c  of  paragraph  2  of  the 
Petition. 

9.  The  Company  denies  the  averment  set  forth  in  sub- 
paragraph  d  of  said  paragraph  2,  that  said  decision  and 

'  order  of  October  13,  1942  was  entered  without  opportunity 
of  intervention  by  the  Petitioner,  and  the  Company  admits 
the  remaining  averments  of  said  subparagraph  d. 

10.  The  Company  denies  each  and  every  averment  set 
forth  in  the  last  unnumbered  paragraph  of  the  Petition, 
except  that  the  Company  states  that  it  is  without  knowledge 
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or  information  sufficient  to  form  a  belief  as  to  the  purpose 
of  the  appeal. 

11.  And  for  further  answer  to  said  Petition  the  Com¬ 
pany  respectfully  avers  as  follows: 

161  That  on  March  20,  1942,  pursuant  to  the  provi¬ 
sions  of  its  Order  of  December  13,  1935  (Order  No. 
1458)  the  Public  Utilities  Commission  of  the  District  of  Co¬ 
lumbia  ordered  that  an  engineering  and  accounting  investi¬ 
gation  be  made  relative  to  the  rates,  tolls,  charges,  etc., 
of  the  Company  to  be  effective  for  the  rate  year  beginning 
September  1,  1942,  and  gave  public  notice  of  its  intention 
to  hold  a  public  hearing  on  the  subject  matter  of  the  in¬ 
vestigation.  On  July  21,  1942  said  Commission  gave  public 
notice  that  it  would  hold  a  formal  public  hearing  on  August 
18,  1942  relative  to  the  rates,  tolls,  charges,  etc.,  of  the 
Company  to  become  effective  September  1,  1942  in  accord¬ 
ance  with  the  sliding  scale  arrangement  established  by 
Order  No.  1458.  On  July  29,  1942  the  Commission  gave 
public  notice  that  a  prehearing  conference  would  be  held 
August  11,  1942  preparatory  to  the  hearing  set,  as  afore¬ 
said,  for  August  18,  1942.  On  August  14,  1942  the  pre¬ 
hearing  conference  was  held,  and  was  attended  by  mem¬ 
bers  of  the  Commission,  representatives  of  the  staff  of  the 
Commission,  representatives  of  the  Company,  and  Utilities 
Counsel  of  the  Office  of  the  Price  Administration.  On  Aug¬ 
ust  18, 1942  the  aforesaid  hearing,  being  the  annual  hearing 
for  rates  of  the  Company,  set  under  the  sliding  scale  ar¬ 
rangement,  began  before  the  Commission.  The  Utilities 
Counsel  of  the  Office  of  Price  Administration  entered  his 
appearance  and  filed  a  petition  of  the  Price  Administrator 
for  leave  to  intervene.  The  Emergency  Price  Control  Act 
of  1942,  approved  January  30,  1942,  provides:  “That  noth¬ 
ing  in  this  Act  shall  be  construed  to  authorize  the  regula¬ 
tion  of  *  #  *  rates  charged  by  any  common  carrier  or 
other  public  utility  *  *  *  (Sec.  302(c)).  That  provision 
remains  in  the  statute  to  this  day,  being  unchanged  by  the 
amendatory  Act  of  October  2,  1942,  hereinafter  mentioned. 
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The  Office  of  Price  Administration  was  created  by  the 
Emergency  Price  Control  Act  of  1942,  and  the  authority, 
duties,  and  functions  of  said  Office  and  of  the  Price  Admin¬ 
istrator  are  defined  and  limited  thereby.  Nevertheless,  the 
Company  interposed  no  objection  to  the  intervention  of  the 
Price  Administrator,  and  the  petition  was  forthwith  grant¬ 
ed  by  the  Commission.  Thereafter,  the  hearing  con- 
162  tinued  on  August  19,  September  4,  September  8,  Sep¬ 
tember  11,  and  September  14,  the  postponements  to 
September  4,  to  September  11,  and  to  September  14  being 
granted  at  the  request  of  Utilities  Counsel  of  the  Office  of 
Price  Administration.  During  the  course  of  the  hearing, 
said  Utilities  Counsel  cross-examined  witnesses,  presented 
testimony  both  oral  and  written,  and  made  numerous  argu¬ 
ments.  Said  Utilities  Counsel  from  time  to  time  requested 
and  moved  the  Commission  to  enlarge  and  change  the  issues 
in  the  proceeding  as  defined  by  the  Commission,  and  to  pro¬ 
ceed  to  re-examine  the  Order  of  the  Commission  of  Decem¬ 
ber  13,  1935  (Order  No.  1458),  all  of  which  requests  and 
motions  were  denied  by  the  Commission.  Except  that  testi¬ 
mony  and  argument  of  all  parties,  including  the  interven¬ 
ing  Office  of  Price  Administration,  were  limited  to  the  is¬ 
sues  in  the  proceeding  as  defined  by  the  Commission,  no 
other  limitation  or  restriction  whatsoever  was  imposed  at 
any  time  upon  the  Price  Administrator  or  its  counsel. 

Upon  the  conclusion  of  the  hearing  on  September  14,  all 
parties,  including  the  Price  Administrator,  were  given  un¬ 
til  September  25  for  the  filing  of  briefs.  On  September 
25,  the  Utilities  Counsel  of  the  Office  of  Price  Administra¬ 
tion  filed  a  brief  on  behalf  of  the  Price  Administrator  and 
the  Office  of  Price  Administration. 

On  September  24,  the  Fort  Davis  Citizens’  Association 
and  the  Washington  League  of  Women  Shoppers  filed  pe¬ 
titions  for  reopening  of  the  case,  and  on  September  28,  the 
Office  of  Price  Administration,  through  its  aforesaid  Utili¬ 
ties  Counsel,  filed  a  petition  that  the  case  be  reopened.  The 
Commission  ordered  that  the  case  be  reopened,  and  the  re- 
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opened  hearing  was  held,  pursuant  to  notice,  on  September 
30.  On  that  date  the  Utilities  Counsel  of  the  Office  of  Price 
Administration  filed  a  supplemental  brief  on  behalf  of  the 
Price  Administrator  and  the  Office  of  Price  Administration. 
Thereupon  the  hearing  was  concluded,  and  the  matter  taken 
under  advisement  by  the  Commission. 

On  October  2,  1942  the  President  approved  the  amend¬ 
ment  to  the  Emergency  Price  Control  Act  of  1942,  which 
provided  in  part  as  follows: 

163  “Provided,  That  no  common  carrier  or  other  public 
utility  shall  make  any  general  increases  in  its  rates 
or  charges  which  were  in  effect  on  September  15,  1942,  un¬ 
less  it  first  gives  thirty  days  notice  to  the  President,  or  such 
agency  as  he  may  designate,  and  consents  to  the  timely  in¬ 
tervention  by  such  agency  before  the  Federal,  State,  or 
municipal  authority  having  jurisdiction  to  consider  such  in¬ 
crease.” 

On  October  13,  1942,  the  Commission  issued  its  opinion  and 
Order,  No.  2401,  in  Formal  Case  No.  316,  prescribing  sched¬ 
ules  of  increased  rates,  tolls,  and  charges  to  be  charged  by 
the  Company  for  gas  service  in  the  District  of  Columbia. 
In  said  Order  the  Commission  stated  that,  under  the  terms 
of  the  sliding  scale  arrangement  (Order  No.  1458),  the  rates, 
tolls,  charges,  rules,  regulations,  and  conditions  of  service 
prescribed  in  said  Order  (No.  2401)  became  effective  as  of 
September  1,  1942,  but  also  directed  the  attention  of  the 
Company  to  the  above  quoted  provision  of  the  Act  of  Octo¬ 
ber  2,  1942. 

Pursuant  to  the  provisions  of  the  Act  of  October  2,  1942, 
on  October  15,  the  Company  notified  the  Director  of  Eco¬ 
nomic  Stabilization  of  the  increase  in  rates  and  charges  of 
the  Company.  By  Directive  No.  1,  the  Director  of  Economic 
Stabilization  designated  the  Price  Administrator  of  the 
Office  of  Price  Administration  as  his  representative  to  re¬ 
ceive  notices  of  increases  in  common  carrier  or  other  public 
utility  rates,  and  charges,  and  to  intervene  and  participate 
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i  in  proceedings  before  Federal,  state,  and  municipal  authori¬ 
ties.  On  October  19, 1942,  Utilities  Counsel  (the  same  per¬ 
son  who  had  participated  in  the  hearings  before  the  Com- 
i  mission),  for  the  Price  Administrator  of  the  Office  of  Price 
Administration,  already,  as  above-shown,  a  party  intervener 
in  the  proceeding,  now  acting  on  behalf  of  the  Director  of 
i  Economic  Stabilization,  filed  a  petition  with  the  Commission 
i  praying  that  Order  No.  2401,  dated  October  13,  1942,  be  va¬ 
cated,  that  the  proceeding  be  reopened  for  the  purpose  of 
receiving  further  evidence  and  hearing  further  argument, 
i  and  that  the  petitioner  be  allowed  to  intervene  and  file  a 
brief  in  the  reopened  proceedings.  By  its  Order  No.  2404, 
i  dated  October  23,  1942,  the  Commission  ordered  that  the 
record  in  the  case  be  reopened  for  the  purpose  of 
164  receiving  from  the  Office  of  Price  Administration,  on 
behalf  of  the  Director  of  Economic  Stabilization,  ad¬ 
ditional  evidence  relating  to  the  inflationary  effect,  if  any, 
of  the  increase  in  rates  authorized  by  Order  No.  2401,  and 
I  granted  intervention  for  such  purpose.  The  reopened  pro¬ 
ceedings  were  set  for  formal  hearing  on  November  2.  On 
October  30,  by  letter  addressed  to  the  Commission,  the  Com¬ 
pany  consented  to  the  intervention  of  the  Office  of  Price  Ad- 
i  ministration  on  behalf  of  the  Director  of  Economic  Stabili¬ 
zation. 

On  October  31,  Utilities  Counsel  for  the  Price  Administra¬ 
tor  of  the  Office  of  Price  Administration,  acting  on  behalf 
i  of  the  Director  of  Economic  Stabilization,  filed  a  petition 
with  the  Commission  for  an  amendment  to  Order  No.  2404, 
dated  October  23,  1942,  and  for  a  stay  of  Order  No.  2401, 
dated  October  13,  1942,  alleging  that  said  Order  No.  2404 
illegally  restricted  the  right  of  intervention  by  the  Director 
of  Economic  Stabilization.  The  hearing  was  reopened  on 
i  November  2,  and  Utilities  Counsel  for  the  Price  Administra¬ 
tor  was  given  the  opportunity  of  adducing  evidence.  He 
insisted  that  the  Commission  first  rule  on  the  petition  filed 
on  October  31,  which  the  Commission  did,  denying  the  peti¬ 
tion.  Utilities  Counsel  for  the  Price  Administrator  then 
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admitted  that  he  was  not  prepared  to  present  evidence  and 
asked  that  he  be  given  a  reasonable  opportunity  to  deter¬ 
mine  the  future  course  of  the  Price  Administrator  with 
respect  to  the  proceeding.  The  Commission  granted  his 
request  and  adjourned  the  hearing  until  November  4.  On 
that  day  Utilities  Counsel  for  the  Price  Administrator  con¬ 
ducted  some  further  cross-examination  of  one  witness  for 
the  Company,  and  called  the  Chief  Accountant  of  the  Com¬ 
mission  as  a  witness,  but  offered  no  further  evidence. 
Thereupon,  on  November  4,  1942,  the  hearing  was  closed. 

Repeatedly,  throughout  the  hearing  the  Commission, 
through  its  Chairman,  stated  its  desire  to  receive  testimony 
from  the  Office  of  Price  Administration  concerning  the  pol¬ 
icies  and  program  of  the  Federal  government  and  the  rela¬ 
tion  of  such  policies  and  program  to  the  issues  in  the  pro¬ 
ceeding;  for  example,  on  September  8  before  Utilities  Coun¬ 
sel  of  the  Office  of  Price  Administration  had  completed  his 
cross-examination  of  the  first  witness  presented  by 
165  the  Company,  the  Chairman  of  the  Commission 
stated : 

(Record  476)  “This  Commission  will  be  glad  to  have 
testimony  regarding  the  aims  and  purposes  of  the  Office 
of  Price  Administration  during  this  period  of  national 
emergency,  and  we  are  very  much  interested  in  learning 
the  attitude  of  the  Office  of  Price  Administration  as  to  the 
relation  of  those  aims  and  purposes  to  the  present  pro¬ 
ceeding.” 

Similar  examples  appear  on  pages  477,  481,  490,  848,  850, 
851,  853,  and  1148.  At  the  conclusion  of  the  hearing  Utili¬ 
ties  Counsel  stated  that 

“We  think  the  record  is  clear  now  that  the  Commission’s 
Order  is  inflationary  in  character.”  (Record  1144), 
and  again  stated,  referring  to  his  summation, 

“I  will  rest  upon  this  statement.”  (Record  1148) 

On  November  9  the  Commission  issued  its  Order  No.  241S, 
denying  the  petition  of  the  Price  Administrator  of  the  Office 
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of  Price  Administration  on  behalf  of  the  Director  of  Eco¬ 
nomic  Stabilization,  that  Order  No.  2401  be  vacated. 

On  November  12  the  Price  Administrator  filed  with  the 
Commission  two  petitions  for  reconsideration  of  the  Com¬ 
mission’s  Order  No.  2401,  one  on  behlaf  of  the  Director  of 
Economic  Stabilization  and  one  on  behalf  of  the  Office  of 
Price  Administration.  The  petitions  were  denied  by  the 
Commission  on  November  16,  by  Orders  Nos.  2422  and  2423, 
respectively. 

On  November  16, 1942,  the  expiration  date  of  the  30  days’ 
notice  given  by  the  Company  to  the  Director  of  Economic 
Stabilization  in  accordance  with  the  provisions  of  the  Act 
of  October  2,  1942,  the  Company  put  into  effect  the  rate 
schedules  prescribed  by  Order  No.  2401,  dated  October  13, 
1942. 

Accordingly,  the  Company  avers  that  Petitioner  was  ac¬ 
corded  full  intervention  as  contemplated  by  the  Act  of  Octo¬ 
ber  2,  1942,  amending  the  Emergency  Price  Control  Act  of 
1942,  in  the  proceedings  conducted  by  the  Commission 
166  in  Formal  Case  No.  316;  that  at  no  time  did  the 
Commission  unlawfully  or  improperly  restrict  the 
rights  given  the  Petitioner  by  said  Act  of  October  2,  1942 
or  by  Executive  Order  No.  9250;  that  Petitioner  had  ade¬ 
quate  and  ample  opportunity  to  present  to  the  Commission 
the  program  of  the  Federal  Government  to  control  inflation 
and  stabilize  the  cost  of  living;  that  the  decision  and  order 
of  the  Commission  of  October  13,  1942  is  legal  and  valid 
in  all  respects;  that  said  decision  and  order  were  entered 
by  the  Commission  after  giving  full  consideration  and  effect 
to  the  program  of  the  Federal  Government,  as  presented 
to  the  Commission  by  Utilities  Counsel  of  the  Office  of  Price 
Administration,  as  fully  set  forth  in  the  findings  and  opin¬ 
ion  promulgated  by  the  Commission  at  the  time  of  entering 
said  decision  and  order  of  October  13,  1942. 

And  having  completely  answered  the  averments  set  forth 
in  said  Petition  of  Appeal,  the  Company  respectfully  prays 
that  said  Petition  be  dismissed. 
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The  Company  moves  the  Court  to  dismiss  this  Appeal  for 
the  reasons  (1)  that  Petitioner  is  not  a  proper  appellant, 
and  (2  )that  the  appeal  is  without  merit. 

•  •*•••••*• 

167  Endorsed:  Filed  Feb  1  1943  Charles  E.  Stew¬ 
art,  Clerk 

Memorandum 

This  proceeding  arises  out  of  the  entry  of  an  order  by 
the  District  of  Columbia  Public  Utilities  Commission  on 
October  13, 1942  in  which  it  granted  the  right  of  the  Wash¬ 
ington  Gas  Light  Company,  a  public  utility  rendering  gas 
service  in  the  District  of  Columbia,  to  a  rate  increase  ap¬ 
plicable  to  the  customers  of  that  company. 

An  appeal  is  taken  by  the  Office  of  Price  Administration 
from  that  order  and  a  like  appeal  is  taken  by  the  Director 
of  Economic  Stabilization  from  that  order  and  a  subsequent 
order  entered  on  October  23,  which  denied  the  right  of  the 
Price  Administrator  on  behalf  of  the  Director  of  Economic 
Stabilization  to  intervene  in  that  proceeding  in  accordance 
with  the  provisions  of  an  act  of  Congress  approved  Octo¬ 
ber  2,  1942. 

168  On  March  20,  1942  the  Public  Utilities  Commission 
entered  an  order  setting  for  hearing  and  investiga¬ 
tion  the  rates  of  the  Washington  Gas  Light  Company.  The 
order  provided  as  follows:  “That  an  engineering  and  ac¬ 
counting  investigation  be  made  relative  to  the  rates,  tolls, 
charges  and  tariffs  and  rules  and  regulations  and  conditions 
of  service  of  the  Washington  Gas  Light  Company,  including 
an  investigation  in  conformity  'with  the  sliding  scale  ar¬ 
rangement. 

The  sliding  scale  arrangement  which  was  referred  to  by 
the  Commission  in  its  order  of  March  20,  1942,  was  entered 
into  by  the  Commission  on  December  13,  1935.  It  appears 
that  in  1935  the  Commission  was  engaged  in  an  investiga¬ 
tion  of  the  rates  and  valuation  of  the  property  of  the  Wash¬ 
ington  Gas  Light  Company.  Following  that  investigation 
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the  Commission,  after  hearing,  entered  into  what  is  known 
as  the  sliding  scale  arrangement  pursuant  to  the  provisions 
of  paragraph  18  of  the  Public  Utilities  Act  of  the  District 
of  Columbia. 

That  arrangement  provided  for  a  rate  base  of  the  prop¬ 
erty  of  the  company;  it  provided  for  the  determination  of 
depreciation  expense ;  it  provided  for  a  basic  return  of  six 
and  one-half  per  cent ;  it  provided  for  a  certain  formula  and 
certain  principles  for  the  annual  determination  of  rates  fol¬ 
lowing  the  entry  of  this  sliding  scale  arrangement.  It  pro¬ 
vided  also  that  if  the  net  earnings  of  the  company  were  to 
exceed  six  and  one-half  per  cent,  then  the  excess  earnings 
should  be  divided  between  the  customers  and  the  company 
in  the  form  of  a  rate  reduction.  It  provided  also  that  if 
the  earnings  of  the  company  were  lower  than  six  and  one- 
half  per  cent,  under  certain  conditions  there  should  be  a 
rate  increase  to  the  company. 

It  was  under  the  provisions  of  this  sliding  scale  arrange¬ 
ment  which  the  Commission  entered  its  order  of 
169  March  20,  1942,  providing  for  the  fixing  of  rates  of 
the  Washington  Gas  Light  Company  for  the  year  be¬ 
ginning  September  1,  1942.  Following  the  issuance  of  this 
order  of  March  20,  certain  investigations  were  made  in  ac¬ 
cordance  wdth  the  sliding  scale  arrangement  by  the  Com¬ 
mission’s  accountants  and  engineers.  On  August  14,  1942, 
a  pre-hearing  conference  was  held,  to  which  the  Utilities 
Counsel  for  the  Office  of  Price  Administration  was  invited 
and  appeared.  Subsequently,  the  Commission  went  for¬ 
ward  with  the  formal  hearings  on  this  matter,  on  August 
18,  at  which  time  a  petition  for  intervention  in  that  proceed¬ 
ing  was  filed  by  the  Office  of  Price  Administration  and  was 
granted. 

That  petition  sets  forth  the  very  grave  responsibilities  of 
the  Office  of  Price  Administration  in  connection  with  the 
stabilization  of  prices  and  for  the  elimination  of  price  in¬ 
creases  under  public  law  No.  421,  which  was  the  first  emer¬ 
gency  price  control  act  of  1942 ;  it  pointed  out  that  pursuant 
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to  the  provisions  of  that  statute,  steps  had  been  taken  by 
the  Office  of  Price  Administration  to  stabilize  nearly  all 
commodity  prices  to  the  extent  to  which  they  were  within 
the  jurisdiction  of  the  Office  of  Price  Administration, 

It  also  pointed  out  that  payment  for  gas  service  consti¬ 
tuted  a  regular  item  in  the  cost  of  living  and  that  this  was 
the  first  time  since  the  nation  had  entered  into  the  war 
and  since  we  had  been  involved  in  this  great  emergency 
that  the.  Commission  was  proceeding  to  fix  rates  pursuant 
to  this  formula  which  had  been  entered  into  in  1935  under 
economic  conditions  which  were  totally  different  from  the 
conditions  at  the  time  the  Commission  began  to  consider 
the  question  as  to  what  shall  be  the  fair  and  reasonable 
rates  of  the  Company. 

The  Commission  was  requested  to  reconsider  the  basic 
principle  of  the  sliding  scale  arrangement  in  the  light 
170  of  the  Government’s  program  to  prevent  increases 
in  the  cost  of  living  and  to  stabilize  prices. 

The  Price  Administrator  claims  that  notwithstanding  he 
was  permitted  to  intervene  the  Commission  nullified  the 
permission  by  refusing  to  reconsider  the  basic  principles 
of  the  sliding  scale  arrangement  in  the  light  of  the  economic 
conditions  and  the  Government’s  program  to  prevent  in¬ 
flation.  Appellants  contend  that  by  its  rulings  and  pro¬ 
nouncements  it  limited  its  consideration  to  such  data  as 
would  enable  it  to  apply  the  formula  of  the  sliding  scale 
arrangement  in  determining  what  rates  were  authorized 
by  the  sliding  scale  arrangement. 

Appellants  complain  that  the  Commission  narrowly  con¬ 
sidered  the  matter  of  rates  within  the  limits  of  the  sliding 
scale  arrangement  and  refused  to  broaden  the  scope  of  its 
inquiry  to  determine  whether  the  formula  of  the  sliding 
scale  could  be  properly  applied  in  the  light  of  known  eco¬ 
nomic  conditions  and  the  Government’s  program  to  prevent 
increases  in  the  cost  of  living  .  It  is  said  for  the  Commis¬ 
sion  that  the  order  of  March  20,  1942  provided  only  for  the 
engineering  and  accounting  investigation  necessary  to  con- 
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form  with  the  sliding  scale  arrangement  and  that  it  was 
not  required  at  the  instance  of  appellants  to  broaden  the 
scope  of  its  inquiry  beyond  the  purpose  indicated  in  the 
order  of  March  20,  1942. 

The  amendment  of  October  2,  1942  to  the  Emergency 
Price  Control  Act  of  1942  provided  in  part  “That  no  com¬ 
mon  carrier  or  other  public  utility  shall  make  any  general 
increase  in  its  rates  or  charges  which  were  in  effect  on 
September  15,  1942,  unless  it  first  gives  thirty  days  notice 
to  the  President,  or  such  agency  as  he  may  designate,  and 
consents  to  the  timely  intervention  by  such  agency  before 
the  Federal,  State,  or  municipal  authority  having  jurisdic¬ 
tion  to  consider  such  increase.,, 

171  I  think  the  Commission  erred  in  its  belief  that  it 
could  proceed  in  accordance  with  the  1935  sliding 
scale  arrangement  alone  and  in  the  face  of  the  Congres¬ 
sional  Act  of  October  2,  1942. 

The  act  of  October  2,  1942  required  that  the  Commission 
give  the  President’s  representative  a  reasonable  opportu¬ 
nity  to  present  his  case  that  the  Commission  might  deter¬ 
mine  whether  the  formula  agreed  upon  in  the  sliding  scale 
arrangement  was  inflationary,  under  present  known  con¬ 
ditions. 

The  record  does  not  show  that  such  opportunity  was  af¬ 
forded  :  accordingly  the  case  is  returned  to  the  Commission 
with  direction  that  an  inquiry  be  made  to  determine  whether 
an  application  of  the  sliding  scale  formula  is  inflationary 
in  view  of  the  changed  economic  and  war  conditions. 

True,  some  of  the  evidence  offered  by  appellants  to  broad¬ 
en  the  scope  of  inquiry  was  received.  I  think  upon  the  rec¬ 
ord  it  is  clear  that  the  Commission  regarded  the  inquiry 
within  narrow  limits  and  within  the  scope  of  the  order  of 
March  20,  as  interpreted  by  the  Commission  and  that  the 
Commission  closed  its  ears  to  the  insistant  demand  of  ap¬ 
pellants  to  give  consideration  to  the  new  factors  required 
by  the  act  of  October  2,  1942.  In  that  respect  I  find  that 
the  the  action  of  the  Commission  was  arbitrary  and  illegal. 
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The  right  conferred  upon  the  President  and  his  represen¬ 
tatives  was  not  a  mere  formality.  The  privilege  of  inter¬ 
vention  is  one  of  substance  and  has  direct  relation  to  the 
avowed  purpose  of  Congress  to  stabilize  prices,  wages  and 
profits. 

It  is  not  so  much  a  question  as  to  whether  the  Commis¬ 
sion  should  enlarge  or  broaden  the  scope  of  its  hearing 
under  the  order  of  March  20  as  what  it  should  do  to  fix 
reasonable  and  just  rates  as  required  by  the  act  of  October 
2, 1942  which  seeks  to  prevent  inflation.  Such  question  may 
not  be  dismissed  but  must  be  met  and  the  only  way  to  meet 
it  is  to  hear  fully  such  evidence  as  the  President’s 
172  representatives  may  produce  and  otherwise  make  a 
searching  investigation  in  the  light  of  present  eco¬ 
nomic  and  war  conditions  to  determine  whether  the  pro¬ 
posed  increase  in  rates  will  be  inflationary  in  character  and 
so  contrary  to  the  declared  policy  of  Congress. 

The  sliding  scale  arrangement  is  not  a  contract,  certainly 
not  one  which  binds  the  public.  It  must  give  way  to  public 
policy  and  to  Congressional  enactment  which  expresses  that 
policy.  The  Commission  in  good  faith  has  sought  to  fulfill 
its  obligations  under  the  sliding  scale  arrangement  but  may 
have  lost  sight  of  the  check  upon  it  which  has  been  voiced 
by  Congress.  I  am  not  unmindful  that  the  effort  and  the 
cost  in  bringing  about  the  sliding  scale  arrangement  was 
very  great.  I  think  it  was  the  result  of  fair  and  honest 
judgment  and  has  been  found  to  be  a  good  workable  and 
economical  plan,  but  it  must  now  be  subjected  to  a  test  not 
previously  required. 

In  returning  the  case  to  the  Commission  it  is  with  the 
direction  that  they  afford  the  President’s  representatives 
the  opportunity  to  fully  test  the  inflationary  trend,  if  any, 
which  the  proposed  increase  in  rates  may  portend,  and  that 
the  Commission  cooperate  therein.  In  so  returning  the  case 
I  indulge  the  hope  that  needless  expense  will  be  spared  and 
that  the  question  of  the  inflationary  effect  of  the  proposed 
increase  will  be  fairly  met.  Any  arrangement  before  Octo- 
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ber  2,  1942  lacks  public  approval  and  must  give  way  to 
Congressional  edict.  The  basic  principles  of  the  arrange¬ 
ment  and  other  factors  which  inhere  in  the  question  of 
inflation  and  of  fairness  and  justice  are  open  for  determi¬ 
nation. 

The  appeal  is  sustained  and  the  Commission’s  order  will 
be  vacated.  This  memorandum  may  serve  as  a  statement 
of  my  reasons  for  such  action.  If  additional  reasons  are 
considered  to  be  necessary  they  may  be  suggested.  Let 
appellants  present  an  appropriate  form  for  final  order. 

F.  DICKINSON  LETTS, 

Justice 

•  ••••••••• 

173  Endorsed:  Filed  Feb  10  1943  Charles  E.  Stew¬ 
art,  Clerk 

Order 

This  cause  coming  on  to  be  heard  on  the  appeals  of 
James  F.  Byrnes,  Director  of  Economic  Stabilization,  and 
Prentiss  M.  Brown,  Price  Administrator  of  the  Office  of 
Price  Administration,  and  oral  arguments  having  been 
heard  and  briefs  filed,  and  for  the  reasons  set  forth  in  a 
memorandum  filed  herein  by  the  Court,  the  Court  having 
determined  that  the  appeal  in  this  cause  should  be  sustained 
and  the  Commission’s  order  and  decision  #2401  should  be 
vacated,  it  is  hereby  ordered,  adjudged,  and  decreed: 

That  Order  #2401  of  October  13,  1942,  by  the  District 
of  Colunlbia  Public  Utilities  Commission  wherebv  the 

m 

Washington  Gas  Light  Company  was  authorized  to  increase 
rates  or  charges  for  gas  service  rendered  in  the  District 
of  Columbia  be  and  it  hereby  is  vacated. 

Issued  at  the  City  of  Washington,  D.  C.,  on  the  10th  day 
of  February,  1943. 

F.  DICKINSON  LETTS, 

Justice. 

#•*#•*•**• 
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180  Endorsed:  Filed  Mar  3  1943  Charles  E.  Stew¬ 
art,  Clerk. 

Motion  for  Reargument  and  Reconsideration. 

Comes  now  the  Washington  Gas  Light  Company,  party 
appellee  herein,  by  its  counsel,  and  moves  the  Court  that  its 
order  of  February  10,  1943,  be  vacated,  that  its  Memoran¬ 
dum  of  February  1,  1943,  be  rescinded,  that  the  case  be  set 
for  reargument  and  that  the  Court  reconsider  the  issues 
involved;  and  further  requests  that  the  Court  request  the 
United  States  Court  of  Appeals  for  the  District  of  Colum¬ 
bia  for  permission  to  consider  and  act  upon  the  foregoing 
motion.  As  reasons  for  its  motion  and  request,  the  Com¬ 
pany  states  as  follows : 

Upon  the  filing  of  their  petition  of  appeal  by  the  parties 
appellant  herein,  the  Public  Utilities  Commission  of  the 
District  of  Columbia,  pursuant  to  the  statute,  certified  to 
this  Court  the  record  in  the  proceeding  before  it,  including 
a  transcript  of  the  testimony,  the  originals  of  all  ex- 

181  hibits  and  copies  of  all  pleadings  and  orders.  On 
December  8,  1942,  this  record,  bound  in  a  package, 

was  filed  with  the  Clerk  of  this  Court  and  in  due  course 
was  transmitted  to  the  File  Room  of  the  Clerks  Office, 
where  an  erroneous  case  number  was  inadvertently  put  upon 
the  package  and  the  package  was  put  on  a  shelf  under  the 
erroneous  number.  The  learned  Justice  who  heard  and  de¬ 
cided  the  case  was  not  made  aware  of  the  existence  of  the 
record  before  the  Commission,  did  not  see  that  record  or 
consider  it  during  his  consideration  of  the  case  prior  to 
the  promulgation  of  his  memorandum  of  decision  on  Feb¬ 
ruary  1, 1943,  or  prior  to  the  entry  of  the  order  of  February 
10, 1943,  or  until  February  16,  19*43. 
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183  Endorsed:  Filed  Mar  3  1943  Charles  E.  Stew¬ 
art,  Clerk 

Affidavit 

District  of  Columbia)  ss: 

E.  Barrett  Prettyman,  being  duly  sworn,  deposes  and 
says  that  he  is  attorney  of  record  for  Appellee  in  the  cases 
of  Byrnes,  et  al.,  vs.  Flanagan,  et  al.,  Nos.  17805  and  17806; 
that  on  February  17,  1943,  he  at  the  request  of  the  Judge 
of  this  Court  who  had  heard  and  decided  the  case,  appeared 
with  other  counsel  for  the  several  parties  before  the  Judge 
and  he  informed  them  that  his  attention  had  been  called 
to  the  fact  that  the  record  in  said  proceedings,  as  certified 
to  the  Court  from  the  Public  Utilities  Commission  of  the 
District  of  Columbia,  had  been  misfiled  and  had  not  been 
previously  before  him,  and  he  now  had  on  his  desk  a  bundle 
of  papers  which  purported  to  be  the  lost  record;  that  he 
thereupon  opened  said  papers  to  determine  whether  they 
were  the  lost  record  and  found  that  they  were;  that  the 
Judge  stated  that  this  record  (being  the  record  certified 
to  the  Court  by  the  Public  Utilities  Commission)  had  not 
been  before  him  prior  to  this  date,  i.e.,  Februarv  17,  1943. 

E.  BARRETT  PRETTYMAN. 

Subscribed  and  sworn  to  before  me  this  3rd  day  of  March, 
1943. 

FLORA  A.  MYERS, 

(Seal)  Notary  Public . 

184  Endorsed:  Filed  Mar  3  1943  Charles  E.  Stew¬ 
art,  Clerk. 

District  of  Columbia)  ss: 

Raymond  Sparks,  being  duly  sworn,  deposes  and  says 
that  he  is  a  member  of  the  bar  of  the  District  Court  of  the 
United  States  for  the  District  of  Columbia  and  a  member 
of  the  firm  of  Hewes,  Prettyman  and  Await,  engaged  in 
the  general  practice  of  law  in  the  District  of  Columbia  and 
attorneys  for  the  Washington  Gas  Light  Company,  party 
appellee  in  Byrnes,  et  al,  vs.  Flanagan,  et  al,  Nos.  17805 
and  17806;  that  after  the  entry  by  the  District  Court  of  its 
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order  in  that  proceeding  on  February  10,  1943,  and  after 
the  perfecting  of  the  appeal  from  that  order  on  February 
12,  1943,  he  began  the  several  steps  necessary  to  be  taken 
by  counsel  for  the  transmission  of  the  record  to  the  Court 
of  Appeals ;  that  neither  he  nor  the  Clerk  of  the  Court  could 
find  the  record  of  the  proceeding  before  the  Commission; 
that  upon  inquiry  he  learned  that  this  record  had  been  duly 
prepared  by  the  Chief  Clerk  to  the  Public  Utilities  Com¬ 
mission,  certified  by  the  Commission,  transmitted  to  the 
Clerk  of  this  Court  and  directed  to  be  placed  in  the  File 
Room  of  the  Clerk’s  Office. 

That  with  his  partner,  E.  Barrett  Prettyman,  he  called 
upon  the  Judge  of  this  Court  who  had  heard  and  decided 
the  case,  to  seek  his  assistance  in  locating  the  missing  rec¬ 
ord;  that  they  were  informed  by  the  Judge  that  he  had 
never  seen  the  record,  either  at  the  time  of  trial  or  there¬ 
after,  and  that  he  was  not  aware  of  the  existence  of  any 
such  record. 

That  thereafter  a  search  was  made,  with  the  assistance 
of  the  attendants  in  the  File  Room  of  the  Office  of  the  Clerk 
of  the  Court,  and  the  record  which  had  been  certified  by  the 
Public  Utilities  Commission  was  found  in  a  package  upon 
which  an  erroneous  case  number  had  been  placed,  that  is, 
the  number  “1310S”  was  on  the  package  instead  of 
185  “17805”  or  “17806”;  that  he  was  informed  by  these 

attendants  that  the  package  had  not  left  their  custody 
since  being  filed,  and  that  it  would  not  have  been  sent  to  the 
Court  upon  request  for  the  file  in  the  name  or  number  of 
this  proceeding. 

That  thereafter  counsel  for  all  parties  appeared  before 
the  Judge  who  had  heard  and  decided  the  case,  and  he  was 
informed  of  the  circumstances. 

RAYMOND  SPARKS. 


Subscribed  and  sworn  to  before  me  this  1st  day  of  March, 
1943. 

FLORA  A.  MYERS, 

(Seal)  Notary  Public ,  D.  C. 

•  •*#**#*#• 
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186  Endorsed:  Filed  Mar  8  1943  Charles  E.  Stew¬ 
art,  Clerk. 

1  Aimcer  to  Motion  for  Reargument  and  Reconsideration 

In  opposition  to  the  Motion  for  Reargument  and  Recon¬ 
sideration  of  the  order  of  the  Court  of  February  10,  1943, 
filed  by  the  appellee  Washington  Gas  Light  Company,  the 
appellants,  James  F.  Byrnes  and  Prentiss  M.  Brown,  re¬ 
spectfully  submit  that: 

1.  All  relevant  portions  of  the  record  before  the  Com¬ 
mission  were  in  fact  before  the  Judge  of  the  Court  who 
decided  the  case  and  were  in  the  pleadings,  in  the  argument 
and  in  the  briefs  filed  with  the  Judge  of  the  Court,  all  of 

'  which  is  more  fully  set  forth  in  the  affidavit  of  Harry  R. 
Booth,  filed  herewith. 

2.  The  issues  decided  by  the  Court  in  these  proceedings 
were  essentially  legal  issues ;  i.e.,  whether  the  Commission 
gave  due  and  proper  consideration  to  the  Act  of  October  2, 

1942,  amending  the  Emergency  Price  Control  Act  of 

187  1942,  and  the  rights  and  privileges  of  the  appellants 
thereunder,  in  entering  its  order  of  October  13, 1942, 

and  deciding  the  matter  primarily  according  to  provisions 
of  the  sliding-scale  arrangement. 

3.  Counsel  for  the  Washington  Gas  Light  Company  and 
the  Commission,  appellees,  conceded  and  insisted  that  the 
Commission  was  compelled  to  decide  the  matter  before  it 
according  to  the  provisions  of  the  sliding-scale  arrange¬ 
ment. 

4.  The  testimony  before  the  Commission  was  irrelevant 
to  the  issues  in  these  proceedings  and  consideration  and  ex¬ 
amination  thereof  vras  unnecessary  to  the  determination  of 
such  issues,  since  the  primary  question  before  the  Court 
concerned  the  actions  of  the  Commission  as  reflected  in  its 

1  orders,  motions,  and  rulings,  all  of  which  were  related  in 
the  pleadings  which  were  before  the  Court  and  which  were 
discussed  in  argument. 

5.  A  request  for  reconsideration  has  been  previously  pre¬ 
sented  to  the  Judge  of  the  Court  who  heard  and  decided 
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these  cases.  Memoranda  have  been  filed  with  said  Judg^ 
by  appellants  and  appellees,  and  the  said  Judge  has  appar¬ 
ently  determined  that  every  essential  and  important  facft 
bearing  upon  the  Commission’s  conduct  of  its  proceeding 
and  its  ultimate  orders  was  before  the  Court  and  was  con¬ 
sidered  by  the  Court  in  the  deliberations  which  culminated 
in  the  order  of  February  10,  1943. 

6.  A  full  and  fair  hearing  was  accorded  appellees  by  th^ 
Court. 

Wherefore,  appellants  pray  that  the  motion  of  appellee^ 
be  denied. 


Respectfully  submitted, 

JAMES  F.  BYRNES, 

Director  of  Economic 
Stabilization . 

By  PRENTISS  M.  BROWN, 

Price  Administrator  of  the 
Office  of  Price  Administration 

DAVID  GINSBURG, 

General  Counsel — F.  0.  B.  #1 

HARRY  R.  BOOTH, 

Utilities  Counsel — F.  0.  B.  #1 
Legal  Division, 

Office  of  Price  Administration. 


188  Affidavit 

District  of  Columbia)  s$: 

Harry  R.  Booth,  being  duly  sworn,  deposes  and  says  that 
he  is  an  attorney  of  record  for  appellants  in  the  cases  of 
Byrnes,  et  al.,  v.  Flanagan,  et  al.,  Nos.  17805  and  17806; 
that  he  has  examined  the  motion  for  reargument  and  recon¬ 
sideration,  and  the  affidavits  of  affiants  E.  Barrett  Prettv- 
man  and  Raymond  Sparks;  and  in  answer  thereto  further 
deposes  and  says: 
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1  1.  That,  at  the  time  of  rendering  his  opinion  in  these 
causes,  the  Court  had  before  it  all  relevant  portions  of  the 
record  before  the  Commission,  and  that  the  testimony  was 
reviewed  by  counsel  for  appellants  and  appellees  in  oral 
argument  and  in  briefs. 

2.  That  the  Judge  of  the  Court  who  heard  and  decided 
the  cases  before  him  the  following  documents,  in  addition  to 
'the  detailed  answers  filed  by  appellees: 

(a)  The  petition  of  appeal  in  the  Byrnes  case,  No.  17805, 
and  the  following  documents,  which  were  attached  to  and 
made  a  part  thereof : 

1  I.  The  Public  Utilities  Commission’s  order  of  October 
13,  1942  (Exhibit  A)  including  the  dissenting  opinion  of 
Commissioner  Hankin; 

II.  The  petition  of  appellant,  dated  October  19,  1942, 
'praying  that  the  order  of  October  13,  1942,  be  vacated, 

(Exhibit  B) ; 

III.  The  order  of  the  Commission  of  October  23,  1942, 

1  denying  such  petition  (Exhibit  C),  including  Commissioner 

Hankin ’s  dissenting  opinion; 

'  IV.  The  petition  of  appellant,  dated  October  31,  1942, 
praying  for  the  amendment  of  the  Commission’s  Order  of 
October  23,  1942  (Exhibit  D) ; 

V.  The  Commission’s  order  of  November  9, 1942,  denying 
the  petition  of  October  31,  1942  (Exhibit  E),  including 
Commissioner  Hankin ’s  dissenting  opinion; 

'  189  VI.  The  petition  for  reconsideration  filed  by  ap¬ 
pellant  on  November  12,  1942  (Exhibit  F) ; 

VII.  The  order  of  the  Commission  dated  November  16, 
1  1942,  denying  the  petition  for  reconsideration  (Exhibit  G). 

(b)  The  petition  for  appeal  in  the  Henderson  Case,  No. 
17806,  and  the  following  documents  which  were  attached  to 
and  made  a  part  thereof : 

I.  The  Commission’s  order  of  October  13,  1942,  (Exhibit 
i  A),  including  the  dissenting  opinion  of  Commissioner  Han¬ 
kin; 

II.  The  intervening  petition  of  appellant,  dated  August 
18, 1942  (Exhibit  B) ; 
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III.  The  petition  of  appellant  for  reopening  of  the  pro¬ 
ceeding,  dated  September  28,  1942  (Exhibit  C).  (This  wap 
denied  by  the  Commission  on  September  30,  1942). 

IV.  The  petition  for  reconsideration  filed  by  appellant 
on  November  12,  1942  (Exhibit  D) ; 

V.  The  order  of  the  Commission,  dated  November  16, 
1942,  denying  the  petition  for  reconsideration  (Exhibit  E). 

(c)  The  answers  to  the  appeals  filed  by  the  Washington 


Gas  Light  Company  which  not  only  set  forth  in  consider^ 
able  detail  the  facts  relied  upon  by  them  to  justify  the  ComL 
mission’s  order  of  October  13, 1942,  in  the  light  of  the  Govl 
ernment’s  price  program  and  the  Act  of  October  2,  19421 
but  also  contained  the  following  documents : 

I.  The  Commission’s  order  of  October  13,  1942. 

(d)  The  answer  filed  by  the  Commission  to  the  Hender  ¬ 


son  appeal,  No.  17806,  which  not  only  set  forth  in  consider¬ 
able  detail  the  facts  of  the  case  relied  upon  by  it  to  justify 
the  Commission’s  order  of  October  13,  1942,  in  the  light  of 
the  Government’s  price  program  and  the  Act  of  October  2, 
1942,  but  also  contained  the  following  documents : 

I.  The  Commission’s  order  of  March  19,  1935,  in  the  so- 
called  Washington  Gas  Light  valuation  case  (Exhibit  A) ; 

II.  The  Commission’s  valuation  order  in  the  Georgetown 
Gas  Light  Company  case,  dated  March  19, 1935  (Exhibit  B) ; 

III.  The  Commission’s  order  of  December  13,  1935,  ap¬ 
proving  the  sliding-scale  arrangement  (Exhibit  C) ; 

IV.  The  Commission’s  order  of  March  20, 1942,  initiating 
this  proceeding  (Exhibit  D) ; 

V.  The  Commission’s  order  of  July  21,  1942,  giving  no¬ 

tice  of  hearing  of  this  proceeding  (Exhibit  E). 


190  3.  That  the  appeals  were  argued  before  the  said 

Judge  of  this  Court  for  two  days,  to  wit  on  Decem¬ 
ber  22  and  23,  1942,  and  that  counsel  for  appellants  and 
appellees  were  given  every  opportunity  to  and  did  present 
and  summarize  the  essential  points  of  the  record  before  the 
Commission  necessary  to  a  determination  of  the  appeals. 
That  during  such  arguments  counsel  for  appellees  conceded 
that  the  Commission  was  compelled  to  decide  the  case  ac- 
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cording  to  the  basic  provisions  of  the  sliding  scale  arrange¬ 
ment.  That  at  page  132,  134  and  135  of  the  transcript  of 
said  argument,  Corporation  Counsel  Keech  speaking  as¬ 
serted  : 

(Page  132)  “A  consideration  of  that  order  would  be 
totally  inadequate  unless  this  Court  had  before  it,  as  our 
answer  does  place  before  you,  the  history  leading  up  to  the 
sliding  scale  arrangement  .  .  .  Turning  again  to  the  pres¬ 
ent  order,  of  course  the  Commission  can  modify  the  sliding 
scale  arrangement,  under  the  determination  of  this  Court, 
provided  it  gives  timely  notice  (134)  .  .  .  With  that  state 
of  the  record  it  would  therefore  seem  that  the  Commission 
was,  of  necessity,  bound,  if  any  change  were  to  be  made, 
to  give  timely  notice.  And,  furthermore,  to  give,  and  have 
before  it  before  making  the  change,  facts  upon  which  such 
a  change  could  be  made.  * ’  (136) 

And  at  page  151-152  Mr.  Keech  said: 

“What  they  wanted  to  have  was  a  hearing  in  which  all 
factors  could  be  determined.  Of  course,  that  embraced 
valuation,  rates,  depreciation,  and  everything  else.  That 
was  not  within  the  scope  of  the  hearing.  It  was  not  in¬ 
tended  by  the  Act.” 

And  counsel  for  the  company,  Mr.  Stevens,  asserted  at 
page  247 : 

“I  wish  to  address  myself  for  a  very  few*  minutes  to  the 
proposition  that  vrere  the  Court  to  set  aside  this  order  of 
the  Commission  it  would  level  a  deadly  and  staggering  blow 
at  the  administration  of  public  utility  rates  in  the  District 
of  Columbia  under  the  sliding  scale  arrangement  which  is 
authorized  by  paragraph  18  of  the  Public  Utilities  Act.” 

4.  That  subsequently  counsel  for  appellees  and  appellants 
filed  briefs  with  the  Court. 

5.  That,  after  the  said  Judge  of  the  Court  discovered  that 

he  did  not  have  the  record  before  him  as  certified  by 
191  the  Commission,  counsel  for  the  appellee,  Washing- 
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ton  Gas  Light  Company  prepared  and  submitted  a  fur-! 
ther  brief  to  the  Court  pointing  out  such  parts  of  the 
testimony  upon  which  they  relied  for  the  purpose  of  having 
said  Court  vacate  its  decree  of  February  10, 1943. 

HARRY  R.  BOOTH. 

Subscribed  and  sworn  to  before  me  this  8th  day  of  March, 
1943. 

My  comm.  exp.  11-15-47. 

MARIETTA  L.  ENGOR, 

(Seal)  Notary  Public. 

•  •***#*#*• 

i 

192  Endorsed:  Filed  Mar  12  1943  Charles  E.  Stew¬ 
art,  Clerk. 

Memorandum 

It  is  with  some  chagrin  that  I  admit  the  certified  record 
of  the  proceedings  of  the  Public  Utilities  Commission  was 
not  physically  brought  to  my  attention  upon  the  appeal. 
Let  me  say  I  gave  it  no  importance  for  I  realized  that  all 
contending  parties  were  in  possession  of  copies  thereof  and 
quoted  extensively  therefrom  in  their  oral  arguments  and 
written  briefs.  It  did  not  occur  to  me  that  either  the  Com¬ 
mission  or  the  Utility  had  failed  in  any  way  to  present  fully 
their  views  upon  the  appeal.  I  did  learn  when  the  record 
for  appeal  was  being  prepared  that  the  certified  record  had 
not  been  formally  brought  to  my  attention.  In  some  way 
which  remains  unexplained  the  record  certified  by 

193  Commission  had  been  placed  in  the  file  room  of  the 
clerk  commingled  with  some  of  the  papers  in  a  patent 

case  and  wrapped  in  a  bundle  carrying  the  number  of  the 
patent  case.  When  this  came  to  my  attention  through  one 
of  the  attorneys  for  the  Utility  I  had  the  record  sent  to  my 
chambers  and  summoned  all  counsel  concerned  in  the  appeal 
and  explained  to  them  what  had  happened.  It  was  suggest¬ 
ed  and  I  believed  that  I  should  examine  the  record  and  de¬ 
termine  whether  upon  its  consideration  I  should  wish  to 
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adhere  to  my  findings  and  judgment  or  might  find  it  in  the 
interest  of  justice  to  alter,  amend  or  set  aside  the  judg¬ 
ment  which  had  been  entered.  In  that  informal  conference 
it  was  uniformally  agreed  that  it  would  be  appropriate  for 
me  to  read  and  consider  the  certified  record  of  the  Com¬ 
mission  and  determine  -what  I  should  do  in  the  discharge 
of  my  judicial  duty  with  respect  to  the  findings  and  the 
judgment  wdiich  had  been  entered.  Thereafter  and  prompt¬ 
ly  counsel  for  the  Utility  and  for  the  appellants  furnished 
me  with  memoranda  suggesting  such  parts  of  the  record  as 
were  regarded  as  important  to  a  decision  of  the  issues  of 
the  case. 

At  about  this  juncture  counsel  for  the  Commission  sug¬ 
gested  that  in  view  of  the  appeal  which  had  been  noted,  I 
had  lost  control  of  my  judgment  record  and  that  anything 
which  I  might  wish  to  do  about  it  would  be  futile  and  of  no 
lawful  effect.  Counsel  for  the  Utility  was  inclined  to  agree 
with  this  contention.  Nevertheless  I  thought  I  should  know 
whether  the  certified  record  supported  or  in  any  way  con¬ 
tradicted  or  disproved  any  of  the  essential  elements  of  the 
case  as  shown  in  the  pleadings,  the  oral  arguments  and 
written  briefs  of  counsel.  Having  so  determined  upon  my 
course  I  read  with  care  and  precision  the  certified  record 
of  the  Commission.  It  took  me  three  days,  including  a  Sat¬ 
urday,  a  Sunday  and  Washington’s  birthday  to  do  it.  I 
did  not  limit  my  reading  to  parts  pointed  out  by 
194  counsel,  but  perused  the  entire  record  with  its 
exhibits. 

When  I  had  so  read  the  certified  record  I  was  fully  con¬ 
vinced  that  counsel  for  the  contending  parties  had  fully  and 
faithfully  presented  to  me  in  their  oral  arguments  and  briefs 
all  facts  and  matters  pertinent  to  this  appeal  which  appear 
upon  such  certified  record.  The  court  was  in  no  wise  misled 
nor  confused  as  to  what  had  occurred  in  the  hearing  before 
the  Commission.  As  to  the  essential  facts  there  was  no  dis¬ 
agreement.  The  issue  was  one  of  law  relating  to  admitted 
facts. 


31 


The  certified  record  fully  supports  my  findings  of  fact 
and  I  continue  to  believe  such  findings  justify  my  conclu¬ 
sions  of  law  and  definitely  require  the  judgment  which  was 
entered. 

I  conclude  that  it  was  not  a  matter  of  inadvertence  on  the 
part  of  any  contending  party  that  the  certified  record  of  the 
Commission  was  not  formally  and  physically  presented  at 
the  trial.  Although  the  oral  argument  consumed  two  trial 
days  no  one  present  and  of  counsel  considered  it  necessary 
or  important  to  show  the  proceedings  before  the  Commis¬ 
sion  except  in  the  manner  which  resulted  from  the  deliberate 
choice  of  counsel.  They  were  fully  justified  in  this,  since 
the  certified  record  adds  nothing  to  the  presentation  made 
by  counsel  at  the  trial. 

The  motion  for  reargument  and  reconsideration  is  regard¬ 
ed  as  informal  and  yet  for  the  purpose  of  the  record  it  will 
be  appropriate  that  appellants  present  a  suitable  order 
overruling  same. 

F.  DICKINSON  LETTS 
Justice. 

195  Endorsed:  Filed  Mar  16  1943  Charles  E.  Stew¬ 
art,  Clerk. 

Order 

This  cause  coming  on  to  be  heard  on  the  appeals  of  James 
F.  Byrnes,  Director  of  Economic  Stabilization,  and  Pren¬ 
tiss  M.  Brown,  Administrator  of  the  Office  of  Price  Admin¬ 
istration,  from  an  order  entered  on  October  13,  1942,  by 
the  Public  Utilities  Commission  of  the  District  of  Colum¬ 
bia  authorizing  an  increase  in  rates  for  gas  supplied  by  the 
Washington  Gas  Light  Company,  this  Court  on  February 
1,  1943,  having  entered  a  memorandum  setting  forth  its 
reasons  why  the  appeal  should  be  sustained  and  on  Febru¬ 
ary  10,  1943,  having  entered  an  order  sustaining  said  ap¬ 
peal  and  vacating  said  order  of  October  13,  1942,  of  the 
District  of  Columbia  Public  Utilities  Commission,  and  on 
the  12th  day  of  February,  1943,  having  stayed  said  judg¬ 
ment  pending  appeal  to  the  United  States  Court  of  Appeals 
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for  the  District  of  Columbia,  a  notice  of  appeal  to 
196  said  Court  of  Appeals  having  been  filed  by  the  Com¬ 
pany  and  the  Commission,  and  a  motion  having  been 
made  herein  on  behalf  of  the  Company  addressed  to  this 
Court  asking  that  the  case  be  set  for  reargument  and  that 
the  Court  reconsider  the  issues  involved  and  further  asking 
this  Court  to  request  the  United  States  Court  of  Appeals 
for  the  District  of  Columbia  for  permission  to  consider  and 
act  upon  said  motion,  and  the  Court  having  considered  said 
motion  of  appellee  for  reconsideration  and  reargument,  and 
on  March  12,  1943,  having  entered  a  memorandum  setting 
forth  his  reasons  why  said  motion  should  be  denied,  the 
Court  hereby  finds : 

1.  That  all  essential  parts  of  the  record  before  the  Com¬ 
mission  were  contained  in  the  pleadings,  answers,  orders, 
argument,  and  briefs  submitted  to  the  Court  prior  to  his 
memorandum  dated  February  1,  1943,  and  decree  dated 
February  10,  1943: 

2.  That  a  review  of  the  transcript  of  the  testimony  be¬ 
fore  the  Commission  demonstrates  that  there  were  no  mat¬ 
ters  of  consequence  bearing  on  the  issues  in  this  case  not 
previously  called  to  the  attention  of  the  Court; 

3.  That  the  appellee,  Washington  Gas  Light  Company, 
has  failed  to  demonstrate  any  good  or  sufficient  cause  for 
the  granting  of  its  motion; 

4.  That  a  full  and  fair  hearing  has  been  granted  to  all 
parties  before  this  Court. 

Now,  therefore,  it  is  hereby  ordered  that  the  motion  for 
reargument  and  reconsideration  on  behalf  of  the  company 
be  and  the  same  hereby  is  denied. 

F.  DICKINSON  LETTS 

Justice 

##•****•*• 


203  Public  Utilities  Commission  of  the 

District  of  Columbia 

Order  No.  2219. 

March  20,  1942. 

In  the  Matter  of  Investigation  of  rates,  tolls,  charges,  tar¬ 
iffs,  rules,  regulations  and  conditions  of  service  of  the 
WASHINGTON  GAS  LIGHT  COMPANY.  P.  U.  C. 
No.  3305,  Formal  Case  No.  316. 

By  the  Commission:  A  sliding  scale  arrangement  for 
fixing  rates  of  the  Washington  Gas  Light  Company  was 
established  by  Order  No.  1458  of  the  Commission  (Findings 
Nos.  1  and  2).  Under  the  arrangement  rates  are  to  be  ad¬ 
justed  as  of  September  1st  of  each  year. 

It  Is  Ordered: 

Section  1.  That  an  engineering  and  accounting  investiga¬ 
tion  be  made  relative  to  the  rates,  tolls,  charges,  tariffs, 
rules,  regulations  and  conditions  of  service  of  the  Wash¬ 
ington  Gas  Light  Company,  including  an  investigation  in 
conformity  with  the  sliding  scale  arrangement. 

Section  2.  Notice  is  hereby  given  of  the  intention  of  the 
Commission  to  hold  a  public  hearing  on  the  subject  matter 
of  the  investigations. 

A  True  Copy:  By  the  Commission: 

E.  J.  MILLIGAN 
Executive  Secretary. 

N.  H.  HETZEL 
Chief  Clerk. 

GC 
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205  Public  Utilities  Commission  of  the 

District  of  Columbia 
Washington 

July  21,  1942 

In  the  Matter  of  Investigation  of  rates,  tolls,  charges  tar¬ 
iffs,  rules,  regulations  and  conditions  of  service  of  the 
WASHINGTON  GAS  LIGHT  COMPANY.  P.  U.  C. 
No.  3305,  Formal  Case  No.  316. 

Notice  of  Hearing 

Notice  is  hereby  given  that  the  Public  Utilities  Commis¬ 
sion  of  the  District  of  Columbia  will  hold  a  formal  public 
hearing  on  Tuesday,  August  IS,  1942,  at  10:00  a.  m.,  in 
Room  500,  District  Building,  relative  to  the  rates,  tolls, 
charges,  tariffs,  rules,  regulations,  and  conditions  of  ser¬ 
vice  of  the  Washington  Gas  Light  Company,  to  become  ef¬ 
fective  September  1,  1942,  in  accordance  with  the  sliding 
scale  arrangement  established  by  Order  No.  1458. 

A  True  Copy:  By  direction  of  the  Commission: 

E.  J.  MILLIGAN, 

Executive  Secretary. 

N.  H.  HETZEL 
Chief  Clerk. 

********** 

207  Petition  For  Leave  To  Intervene 

May  It  Please  The  Commission: 

Leon  Henderson,  Price  Administrator  for  the  Office  of 
Price  Administration,  respectfully  petitions  for  leave  to 
intervene,  and  in  support  thereof,  makes  the  following  rep¬ 
resentations  : 

1.  Petitioner  is  Price  Administrator  of  the  United  States, 
and  Administrative  Officer  of  the  Federal  Government, 
with  offices  in  Washington,  D.  C.  This  office  was  created 
by  the  Emergency  Price  Control  Act  of  1942  (Pub.  L.  421, 
77th  Cong.,)  for  the  purpose,  among  others,  of : 
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(a)  Stabilizing  prices  and  preventing  speculative  unwar¬ 
ranted  and  abnormal  increases  in  prices, 

(b)  Eliminating  and  preventing  profiteering,  boarding, 
manipulation,  speculation,  and  other  disruptive  practices 
resulting  from  abnormal  market  conditions  and  scarcities 
caused  by  or  contributing  to  the  national  emergency. 

(c)  Assuring  that  defense  appropriations  are  not  dissi¬ 
pated  by  excessive  prices. 

(d)  Protecting  persons  with  relatively  fixed  and  limited 
incomes,  consumers,  wage  earners,  investors,  and  persons 
dependent  upon  life  insurance,  annuities  and  pensions,  from 
undue  impairment  of  their  standard  of  living ;  and 

(e)  Preventing  a  post-emergency  collapse  of  values. 

(Section  1(a)  of  the  Emergency  Price  Control  Act  of 

1942) 

2.  The  program  of  the  Office  of  Price  Administration  to 
stabilize  commodity  prices  and  costs  of  living  is  essential 
to  the  success  of  the  war  effort. 

3.  In  accordance  with  the  purposes  of  the  Emergency 
Price  Control  Act,  the  Office  of  Price  Administration  has 
undertaken  to  stabilize  commodity  prices  and  the  cost  of 

living  throughout  the  country  by  a  series  of  Maxi- 
208  mum  Price  Regulations.  Indeed,  general  price  in¬ 
creases  have  appeared  to  be  such  a  grave  threat  to 
the  efficient  production  of  war  materials  and  to  the  stability 
of  the  national  income,  that  the  Office  of  Price  Administra¬ 
tion,  within  the  limits  of  statuory  authorization  has  estab¬ 
lished  maximum  selling  prices  for  all  commodities  and  ser¬ 
vices.  The  immediate  purpose  of  such  regulation  is  to 
guarantee  to  the  American  people  that  every  living  cost 
will  remain  stable,  and  that  the  cycle  of  increasing  prices, 
increasing  wages,  leading  to  disastrous  inflation,  may  be 
averted.  That  is  a  prerequisite  to  the  further  measures 
which  are  necessary  to  insure  war-time  stability  in  the 
economy.  Stable  living  cost  means  stability  in  the  real 
wages  of  the  worker.  Increases  in  the  cost  of  living  bring 
about  the  need  for  a  constant  revision  of  wage  contracts, 
constant  bargaining  and  negotiations,  and  the  certain  pro- 


spect  of  interrupted  production ;  normal  collective  bargain¬ 
ing  processes  are  strained,  perhaps  broken,  and  war  pro¬ 
duction  is  threatened  with  being  shackled,  disrupted,  or 
even  paralyzed. 

4.  Washington  Gas  Light  Company  (hereinafter  some¬ 
times  referred  to  as  the  Company)  is  a  public  utility  en¬ 
gaged  in  the  business  of  supplying  gas  service  to  domestic, 
commercial,  and  industrial  consumers  in  the  District  of 
Columbia  at  rates  and  charges  which  are  subject  to  the 
jurisdiction  of  the  Public  Utilities  Commission  of  the  Dis¬ 
trict  of  Columbia  (hereinafter  sometimes  referred  to  as 
the  Commission. 

5.  It  appears  that  payments  for  gas  service  represent  a 
regular  item  in  the  cost  of  living  of  a  vast  majority  of  resi¬ 
dents  in  the  District  of  Columbia. 

6.  By  its  order  of  December  13,  1935,  the  Commission 
established  a  sliding-scale  arrangement  for  determining 
the  rates  and  charges  which  the  Company  shall  be  allowed 
to  demand  and  collect  for  supplying  such  gas  service 

7.  Pursuant  to  the  provisions  of  said  sliding-scale  ar¬ 
rangement  the  Commission  has  entered  upon  an  investiga¬ 
tion  for  the  purpose  of  determining,  among  other  things, 
the  amount  to  be  applied  for  the  decrease  or  increase  of 
rates  during  the  “Rate  Year”  commencing  September  1, 
1942,  and  has  directed  that  a  hearing  be  held  thereon  com¬ 
mencing  August  18,  1942. 

8.  Washington  Gas  Light  Company  contends  that  its  net 
earnings  during  the  fiscal  year  (Test  Year)  ended  June  30, 
1942,  were  approximately  $464,000  less  than  it  was  entitled 
to  earn  under  the  provisions  of  said  sliding-scale  arrange¬ 
ment.  It,  therefore,  seeks  to  have  an  increase  of 

209  approximately  $387,122  applied  during  the  “Rate 
Year”  commencing  September  1,  1942,  and  requests 
that  its  schedule  of  rates  be  adjusted  accordingly. 

9.  It  is  contended  by  the  Company  that  according  to  the 
provisions  of  said  sliding-scale  arrangement  of  December 
13,  1935,  the  Company  is  entitled  to  such  increase  in  rates 
and  charges  to  compensate  it  for  the  difference  between  the 
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actual  return  earned  during  the  last  fiscal  (Test)  year  and 
the  return  which  it  was  permitted  to  earn  under  the  ar¬ 
rangement. 

10.  It  appears  that  the  claimed  deficit  in  earnings  during 
the  past  fiscal  year  is  predicated  in  large  part  upon  alleged 
estimated  increases  in  federal  income  taxes  levied  or  to  be 
levied  upon  income  received  in  the  period  from  July  1, 1941, 
to  June  30,  1942,  over  the  preceding  year. 

11.  The  approval  of  an  increase  in  utility  rates  because 
of  increased  federal  income  taxes  would  be  contrary  to  the 
intention  of  the  Congress,  inflationary  in  character  and  ad¬ 
versely  affect  the  program  and  policies  of  the  Office  of  Price 
Administration  to  stabilize  prices. 

12.  It  appears  that  this  is  the  first  time  since  the  United 
States  entered  the  war  that  the  Commission  is  called  upon 
to  make  a  determintaion  or  to  fix  rates  under  said  sliding- 
scale  arrangement.  The  application  of  the  arrangement 
should  be  reconsidered  in  the  light  of  the  Government’s 
program  to  prevent  inflation  and  to  stabilize  the  cost  of 
living. 

13.  The  question  of  under  what  circumstances  rates  and 
charges  for  gas  service,  should  be  increased  during  this 
period  of  national  emergency  resulting  from  the  war,  is  one 
of  basic  national  importance,  in  which  the  Office  of  Price 
Administration  has  a  substantial  interest. 

NOW,  THEREFORE,  your  petitioner  prays  that  the 
Commission  enter  an  order  granting  him  leave  to  intervene 
and  become  a  party  to  this  proceeding. 

Respectfully  submitted, 

LEON  HENDERSON 
Price  Administrator 
Office  of  Price  Administration 

By:  DAVID  GINSBURG 
General  Counsel 

HARRY  R.  BOOTH 
Utilities  Counsel 
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214  Petition  for  Reopening  of  Proceeding 

On  August  18,  1942,  the  Commission  granted  the  Price 
Administrator  of  the  Office  of  Price  Administration  (some¬ 
times  hereinafter  referred  to  as  Petitioner)  leave  to  inter¬ 
vene  and  become  a  party  to  this  proceeding. 

On  September  14,  1942,  counsel  for  the  Price  Adminis¬ 
trator  of  the  Office  of  Price  Administration,  in  con¬ 
sideration  of  the  several  statements  of  the  Com¬ 
mission  as  to  the  scope  of  the  matters  at  issue  in  this  pro¬ 
ceeding,  orally  moved  the  Commission  to  issue  appropriate 
orders  under  which  the  Commission  could,  in  this  proceed¬ 
ing,  reconsider  the  provisions  of  the  ‘  ‘  sliding-scale  arrange¬ 
ment”  in  the  light  of  present  economic  conditions,  and 
could  consider  all  proper  factors  necessary  for  a  deter¬ 
mination  of  just  and  reasonable  rates  and  charges  for  ser¬ 
vice  rendered  by  public  utilities  (Tr.  788 — 796). 

Such  motions  were  taken  under  advisement  by  the 
Commission  (Tr.  796).  However,  the  hearings  were  con¬ 
cluded  on  September  14,  1942,  and  the  Commission  has  not 
made  any  ruling  upon  said  motions. 

215  Wherefore,  your  Petitioner  renews  said  motions 
and  respectfully  requests  that  the  Commission  issue 

appropriate  orders  to : 

Reopen  this  proceeding  and  direct  that  further  evidence 
be  taken  with  respect  to: 

1.  The  effect  of  present  changed  economic  conditions 
upon  the  provisions  of  the  ‘‘sliding-scale  arrangement” 
made  in  1935. 

2.  The  necessity  for  revision  of  the  provisions  of  the 
“sliding-scale  arrangement”  because  of  present  economic 
conditions,  particularly  those  provisions  which  relate  to 
rate  of  return  and  the  allowance  of  federal  income  taxes  as 
an  operating  revenue  deduction. 

3.  The  relationship  and  effect  of  the  Federal  Govern¬ 
ment’s  program  to  control  inflation  and  stabilize  the  cost 
of  living  to  the  “sliding-scale  arrangement”  and  the  pro¬ 
ceeding. 
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4.  The  questions  raised  by  its  vice-chairman  as  to  the 
proper  method  of  allocating  expenses  to  the  Company’s 
customers  and  the  proper  amounts  which  should  be  charged 
against  the  operating  costs  of  the  Company  for  rate  mak¬ 
ing  purposes 

5.  All  other  factors  which  are  necessary  to  a  proper  de¬ 
termination  of  the  justness  and  reasonableness  of  the  rates 
and  charges  of  a  public  utility. 

•  ••#*••••• 

219  Public  Utilities  Commission  of  the  District  of 

Columbia 

In  the  Matter  of  Rates,  tolls,  charges,  tariffs,  rules,  regula¬ 
tions,  and  conditions  of  service  of  the  WASHINGTON 
GAS  LIGHT  COMPANY. 

Findings  and  Opinion  Formal  Case  No.  316 
Nature  of  Proceeding 

This  is  a  proceeding  involving  the  usual  annual  determi¬ 
nation  of  rates,  tolls,  charges,  tariffs,  rules,  regulations, 
and  conditions  of  service  of  the  Washington  Gas  Light 
Company  pursuant  to  the  provisions  of  the  sliding  scale  ar¬ 
rangement  established  by  Order  No.  1458,  dated  December 
13,  1935. 

The  sliding  scale  arrangement  provides  that  prior  to  the 
beginning  of  each  rate  year  (defined  as  the  twelve  months’ 
period  from  September  1  to  August  31,  inclusive)  this  Com¬ 
mission  shall  determine  after  public  notice  and  opportunity 
for  hearing: 

(1)  An  amount  to  be  applied  for  the  decrease  or  increase 
of  rates  to  be  effective  during  the  said  rate  year,  and 

(2)  A  schedule  of  rates,  rules,  and  regulations  accom¬ 
plishing  such  decrease  or  increase. 

On  March  20,  1942,  (Order  No.  2219),  the  Commission 
ordered  that  an  investigation  be  made,  and  on  July  21, 
1942,  the  Commission  set  the  matter  for  hearing.  Hearings 
were  held  on  August  18  and  19,  1942,  and  on  September  4, 
11,  14,  and  30,  1942. 
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The  rates  in  effect  during  the  last  test  year  (the  twelve 
months’  period  ended  June  30, 1942)  were  those  established 
by  Order  No.  1921,  effective  as  of  September  1, 1940.  These 
rates  were  based  upon  the  operating  experience  of  the  Com¬ 
pany  for  the  test  year  July  1, 1939,  to  June  30, 1940. 

During  the  present  proceeding,  we  indicated  that  our  re¬ 
sponsibilities  are  twofold.  In  the  first  place,  it  is  the  duty 
of  this  Commission  to  determine,  in  accordance  with  the 
provisions  of  the  sliding  scale  arrangement  as  such  ar¬ 
rangement  is  now  constituted,  whether  the  Washington 
Gas  Light  Company  is  entitled  to  an  increase  in  rates  for 
the  year  commencing  September  1,  1942,  and  the 
220  amount  of  such  warranted  increase.  This  responsi¬ 
bility  is  so  clearcut  that  to  ignore  it  would  constitute 
an  evasion  of  our  duty  and  would  be  a  serious  reflection 
upon  the  ability  of  this  Commission  to  cope  with  its  prob¬ 
lems  in  a  fair  and  impartial  manner. 

Secondly,  having  made  this  determination,  it  is  our  duty 
to  give  recognition  to  existing  conditions  and  the  bearing 
of  such  conditions  upon  the  question  before  us.  In  addition 
to  the  present  economic  situation,  which  admittedly  is  of 
vital  importance,  we  must  also  consider  the  credit  position 
of  the  Company  and  its  ability  to  finance  its  requirements 
for  plant  expansion  and  to  render  adequate  service  to  the 
consumers  in  the  District  of  Columbia. 

At  the  commencement  of  hearings  in  this  proceeding, 
August  18, 1942,  the  Office  of  Price  Administration,  through 
II.  R.  Booth,  its  Utilities  Counsel,  filed  with  this  Commis¬ 
sion  its  petition  for  leave  to  intervene.  This  petition  was 
granted,  and  Counsel  for  the  Office  of  Price  Administra¬ 
tion  attended  all  the  hearings  and  submitted  briefs. 

Exhibits  were  presented  by  the  Commission’s  Chief  Ac¬ 
countant  and  Chief  Engineer  reflecting  the  results  of  their 
investigations,  which  extended  over  a  period  of  several 
months.  The  Chief  Engineer’s  testimony  related  to  the 
allocation  of  the  rate  base  to  service  outside  the  District  of 
Columbia.  The  Chief  Accountant  testified  that  computa¬ 
tions  in  accordance  with  the  sliding  scale  arrangement  in- 
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dicated  that  the  Company  was  entitled  to  a  rate  increas^ 
of  $324,718.06.  The  Company’s  computation  indicated  aj 
rate  increase  of  $381,597.  The  difference  between  the  twd 
amounts  is  occasioned  entirely  by  certain  adjustments  to 
operating  expenses  and  taxes  and  those  required  under 
Section  6  of  the  sliding  scale  arrangement  made  by  the1 
Commission’s  witness  but  protested  by  the  Company. 

Careful  study  has  been  given  to  all  factors  having  a  bear¬ 
ing  upon  these  problems  in  arriving  at  the  decisions  here¬ 
inafter  set  forth. 

Staff  Adjustments 

Payment  to  the  Greater  National  Capital  Committee 

The  question  involved  is  whether  or  not  the  payment 
made  by  the  Company  is  in  the  nature  of  a  contribution  or 
a  sales  promotion  expense.  The  Greater  National  Capital 
Committee  is  an  arm  of  the  Washington  Board  of  Trade, 
and  its  chief  function  is  to  attract  visitors  to  the  Nation’s 
Capital.  The  principal  means  employed  is  that  of 
221  inducing  the  holding  of  conventions  in  Washington. 

In  Formal  Cases  292  and  304  the  Commission  held 
that  the  benefits  derived  by  the  Washington  Gas  Light 
Company  from  this  expenditure  were  of  such  a  conjectural 
nature  that  it  must  be  viewed  as  a  donation  to  a  worthy 
civic  organization  rather  than  a  sales  promotion  expense 
as  the  latter  term  is  ordinarily  defined.  We,  likewise,  hold 
this  view  and  find  further  that  in  view  of  the  present  over¬ 
crowded  condition  of  the  city  due  to  the  war  effort  there  is 
even  less  justification  for  such  an  expense.  The  amount 
in  controversy,  $S8.85,  stated  by  the  Company  as  being  a 
token  payment  for  purposes  of  Commission  ruling,  should 
therefore  be  disallowed  as  an  operating  expense  for  rate¬ 
making  purposes. 

Sales  Promotion  Expense 

This  issue  arises  by  reason  of  the  Commission’s  require¬ 
ment  that  the  Merchandising  and  Jobbing  activities  of  the 
Company  be  segregated  from  its  principal  business  of  fur- 
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nishing  gas  service  and  relates  to  the  allocation  of  certain 
expenses  applicable  to  both  the  sale  of  gas  and  the  sale  of 
appliances,  namely  the  salaries  paid  retail  salesmen  and 
the  cost  of  advertising  appliances. 

The  Sales  Promotion  Department  of  the  Company  is 
composed  of  several  divisions,  and  the  salaries  of  the  retail 
salesmen  constitute  only  about  25%  of  the  total  salesmen’s 
salaries.  The  remaining  75%  covers  wholesale  and  promo¬ 
tional  salesmen  who  ordinarily  are  not  engaged  in  the  sale 
of  appliances  and  therefore  receive  little  or  no  commission, 
i  The  retail  salesmen  are  paid  comparatively  small  salaries 
plus  commissions  on  appliance  sales.  The  commissions  are 
paid  not  only  on  appliances  sold  by  the  Gas  Company,  but 
upon  appliances  sold  by  other  dealers  when  such  sales  re¬ 
sult  from  the  efforts  of  the  Gas  Company’s  salesmen.  In 
accounting  for  the  salaries  and  commissions  paid  the  retail 
salesmen,  their  entire  salaries  and  the  commissions  paid  on 
appliance  sales  by  other  dealers  are  charged  to  Sales  Pro- 
1  motion  Expenses,  while  commissions  paid  on  appliances 
sold  directly  by  the  Gas  Company  are  charged  to  Mer¬ 
chandising  and  Jobbing  Expense.  The  Company  contends 
that  this  practice  is  proper  for  the  reason  that  it  represents 
i  an  allocation  based  upon  the  time  of  the  retail  salesman 
i  devoted  to  extolling  the  virtues  of  gas  as  a  fuel  and  the 
!  actual  sale  of  appliances.  The  Company  cites  the  fact  that 
on  the  average  the  salesmen  close  only  one  sale  out  of  fif- 
i  teen  calls.  The  Commission’s  witness  contends  that  the 
i  salaries  paid  these  salesmen  represent  additional  compen- 
i  sation  for  the  selling  of  appliances,  and  such  salaries  should 
be  accounted  for  in  the  same  manner  as  the  commissions — 
that  is,  upon  the  ratio  of  commissions  paid  on  appliances 
sold  by  the  Company  to  the  total  commissions  paid. 
222  The  compensation  of  the  retail  salesmen  depends 
in  major  part  on  the  sale  of  appliances,  and  it  is 
!  therefore  obvious  that  his  major  efforts  are  devoted  to  the 
selling  of  appliances.  It  follows  that  the  compensation 
1  paid  these  salesmen,  whether  it  be  in  the  form  of  commis¬ 
sions  or  salaries,  is  assignable  to  Sales  Promotion  Expense 
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and  Merchandising  and  Jobbing  on  the  basis  of  results  pro¬ 
duced,  and  since  this  is  the  method  used  by  the  Commis¬ 
sion’s  witness,  we  think  the  adjustment  is  proper. 

On  the  second  item,  of  appliance  advertising,  the  Com¬ 
pany  contends  that  S0%  of  such  advertising  is  a  proper 
promotional  expense,  whereas  the  Commission’s  witness 
has  recommended  that  only  50%  of  such  expense  be  allowed. 
The  only  support  for  the  80%  allocation  advanced  by  the 
Company  was  the  judgment  of  their  Sales  Manager,  and  i 
the  ratio  of  appliance  sales  by  the  Company  to  sales  made 
by  other  dealers.  The  allocation  made  by  the  Commission’s 
witness  is  based  upon  the  practice  of  the  Company  of  pay¬ 
ing,  under  certain  conditions,  50%  of  the  cost  of  advertis¬ 
ing  gas  appliances  by  other  dealers.  In  view  of  the  Com¬ 
mission’s  requirements  that  the  appliance  business  of  the 
Company  be  segregated  entirely  from  its  gas  business,  the 
Merchandising  and  Jobbing  activities  of  the  Company  must 
be  viewed  in  the  light  of  the  relations  of  the  Company  with 
any  other  appliance  dealer.  The  appliance  or  general  ad¬ 
vertising  of  the  Company  for  the  test  year  under  considera¬ 
tion  constituted  only  about  11%  of  the  total  advertising, 
the  remainder  being  characterized  as  institutional  advertis¬ 
ing.  The  adjustment  proposed  by  the  Commission’s  wit¬ 
ness  relates  only  to  the  former.  The  fact  that  the  Company 
segregates  appliance  advertising  from  its  other  or  institu¬ 
tional  advertising  might  of  itself  be  sufficient  grounds  for 
saying  that  all  of  such  advertising  relates  entirely  to  the 
Merchandising  Activities  of  the  Company.  However,  in 
view  of  the  practice  of  participating  in  advertising  cam¬ 
paigns  of  other  dealers  we  will  go  no  further  than  the  ad¬ 
justment  made  by  the  Commission’s  witness. 

We  hold  that  the  aggregate  adjustment  of  $26,824.75  ap¬ 
plicable  to  the  items  discussed  above  is  proper. 

Expense  of  Financing 

The  Commission’s  witness  excluded  from  operating  ex¬ 
pense  certain  costs  incident  to  increasing  the  authorized 
capital  stock  of  the  Company,  on  the  grounds  that  they  per- 
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tain  only  to  the  securing  of  new  capital  and  as  such  are 
properly  chargeable  to  capital  stock  expense  when  and  if 
the  stock  is  issued.  The  Company  contends  that 
223  these  expenditures  should  be  permitted  in  operating 
expenses  for  the  reason  that,  through  no  fault  of  the 
Company,  the  Commission  was  not  organized  and  able  to 
give  the  approval  necessary  when  the  stock  in  question 
($4.25  preferred)  could  have  been  sold  advantageously.  We 
sympathize  with  the  Company’s  position,  but  in  view  of  the 
requirements  of  the  classification  of  accounts  and  the  na¬ 
ture  of  the  items  in  question,  and  due  further  to  the  fact 
that  the  consumers  likewise  were  not  at  fault,  we  cannot 
depart  from  proper  accounting  and  therefore  hold  that  the 
adjustments  made  by  the  Commission’s  witness,  aggregat¬ 
ing  $3,256.67,  are  proper. 

Payment  to  U.  S.  0. 

The  Commission’s  witness  excluded  from  operating  ex¬ 
pense  a  payment  of  $1,250.00  to  the  U.  S.  0.  on  the  grounds 
that  such  payment  was  a  donation  not  necessary  in  the  fur¬ 
nishing  of  gas  service  and  as  such  properly  includible  in 
Account  538 — Miscellaneous  Income  Deductions.  The  Com¬ 
pany  contends  that  this  is  not  an  ordinary  donation,  inas¬ 
much  as  the  U.  S.  0.  is  a  war  project  backed  by  the  Federal 
Government  and  that  the  morale  and  behavior  of  the  armed 
forces  are  of  vital  concern  to  the  Company  and  to  all  citi¬ 
zens.  We  agree,  of  course,  that  the  IT.  S.  0.  is  a  necessary 
organization  in  the  conduct  of  the  war  effort,  but  we  can¬ 
not  agree  that  the  donation  made  by  the  Company  is  differ¬ 
ent  from  other  donations  to  worthy  causes.  The  customers 
of  the  Company  are  called  upon  for  direct  donations  to  this 
organization,  and  they  should  not  be  called  upon  for  a  fur¬ 
ther  donation  in  the  form  of  increased  rates  for  gas  ser¬ 
vice.  We,  therefore,  approve  the  adjustment  as  made  by 
the  staff. 

Excess  Profits  Tax 

The  Commission’s  witness  eliminated  the  excess  profits 
tax  paid  for  the  year  1941  after  adjustment  for  the  effect 
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of  such  elimination  on  normal  taxes  because  of  the  possible 
future  adverse  effect  upon  consumers  with  little  material 
benefit  to  the  Company.  The  Company  contends  that  it 
would  not  have  been  liable  for  excess  profits  tax  if  the  Com¬ 
mission  had  been  in  a  position  to  act  expeditiously  on  its 
application  for  authority  to  issue  $4.25  perferred  stock  in 

1941  and  that  the  Company  had  no  1 1  excess”  profits  in  the 
popular  sense  of  the  word.  We  recognize  the  equity  of  this 
contention.  However,  we  cannot  overlook  the  fact  that  the 
recognition  of  excess  profits  tax  as  a  proper  element  in  the 
determination  of  rates  for  service  under  the  rates  of  taxa¬ 
tion  presently  proposed  in  the  pending  Revenue  Act  for 

1942  would  result  in  a  continuing  cycle  of  rate  increases 

severely  penalizing  the  consumer  without  materially 
224  benefiting  the  Company.  We  are  of  the  opinion  that 

as  a  general  proposition,  excess  profits  taxes  under 
existing  conditions  should  not  be  considered  in  the  determi¬ 
nation  of  rates.  Therefore,  the  adjustment  of  $43,928.02  to 
eliminate  this  item  is  approved. 

Section  6  Adjustment 

This  item  relates  to  the  adjustment  under  Section  61  of 
Order  No.  1458  on  account  of  the  increase  in  the  price  of 
fuel.  In  making  this  adjustment  the  Company  has  used  the 
inventory  cost  of  fuel  as  of  June  30,  whereas  the  Commis¬ 
sion’s  witness  has  used  such  cost  as  of  May  31.  The  Com¬ 
mission’s  witness  contends  that  since  the  operating  ex¬ 
penses  of  the  Company  were  not  affected  by  the  average 
cost  of  fuel  as  of  June  30,  1942,  the  use  of  such  cost  would 
be  contrary  to  the  provisions  of  Section  6.  The  Company 
contends  that  the  unit  cost  of  fuel  as  of  June  30  should  be 
used,  on  the  theory  that  the  purpose  of  Section  6  is  to  pro- 

i  If,  at  any  Adjustment  Date,  it  appears  that  the  operating  expenses  of  the 
Companies  for  the  Test  Year  were  increased  or  decreased  by  reason  of  change 
in  the  rates  for  production  labor,  the  unit  price  of  natural  gas,  the  delivered 
unit  price  of  other  fuels,  or  taxes,  and  the  aggregate  amount  attributable 
to  such  change  during  the  Test  Year  for  any  or  each  of  the  above  enumerated 
items  exceeds  5  per  centum  of  the  aggregate  amount  of  any  such  item  for 
the  Test  Year,  then  there  shall  be  an  adjustment  in  the  Amount  Available 
for  Return  equal  to  the  effect  of  such  change  in  unit  costs  for  the  entire  year. 
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vide  for  known  increased  costs.  It  is  clear  that  the  intent 
of  Section  6  is  to  allow  certain  adjustments  for  increased 
costs,  but  it  is  equally  clear  that  there  is  a  definite  limita¬ 
tion  on  the  method  of  determining  the  amount  of  the  ad¬ 
justment.  If  we  were  to  apply  the  purpose  of  Section  6 
indiscriminately  there  is  no  doubt  that  other  adjustments 
would  be  necessary,  some  upwrard  and  some  downward. 
We  think  that  a  departure  from  the  specific  provisions  of 
Section  6  wrould  not  be  warranted,  and  even  though  it  is 
recognized  that  the  purpose  of  Section  6  is  to  provide  for 
increased  costs,  w*e  hold  that  the  adjustment  made  by  the 
Commission’s  witness  is  in  accord  with  the  specific  pro¬ 
visions  of  Section  6  and  that  the  disputed  difference  of 
1  $3,294.63  should  not  be  considered  in  the  determination 
of  amount  available  for  increase  of  rates. 

Operating  Expenses 

In  addition  to  the  adjustments  made  by  the  witness  for 
the  Commission,  Commissioner  Hankin  raised  sev- 
225  eral  questions  relating  to  the  propriety  of  certain 
operating  expenses.2  On  these  questions  we  have  the 
following  opinion  and  conclusion. 

Order  No.  1458,  winch  established  the  sliding  scale  ar¬ 
rangement,  provides  that  the  Commission  shall  determine 
the  net  amount  available  for  return  for  each  test  year  bv 
1  deducting  from  the  gross  operating  revenue  of  the  Com¬ 
pany  the  adjusted  operating  expenses  for  the  test  year,  the 
accruals  for  retirement  reserve,  reasonable  accruals  for 
uncollectible  bills,  and  reasonable  accrual  for  taxes. 

The  order  further  provides  that  the  operating  expenses 
of  the  Company  shall  be  adjusted  for  any  accounting  de¬ 
partures2  during  the  test  year;  for  over  or  under  accruals 
in  taxes,  uncollectible  bills,  and  such  other  accrued  accounts 

-  Three  items  aggregating  $90  were  conceded  by  the  Company  because  of 
the  insignificance  of  the  amount,  and  adjustment  has  been  made  therefor. 

s  *  ‘  Accounting  departure  ’  ’  means  a  departure,  not  resulting  solely  from 
the  exercise  of  judgment,  from  the  correct  application  of  the  accounting 
classification  and  interpretations  prescribed  by  the  Commission,  not  in  conflict 
with  the  sliding  scale  arrangement,  prevailing  at  the  date  of  such  entry. 
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for  which  adjustment  is  provided  by  the  prevailing  account¬ 
ing  classification;  and  to  exclude  those  expenses  allocated 
to  gas  service  outside  of  the  District  of  Columbia. 

Thus  the  sliding  scale  arrangement  does  not  attempt  to 
define  operating  expenses  or  to  indicate  that  certain  types 
of  operating  expenses  should  be  excluded  in  determining 
the  net  amount  available  for  return,  beyond  the  adjust¬ 
ments  described  above.  The  sliding  scale  arrangement, 
however,  does  clearly  indicate  that  operating  expenses 
should  be  determined  in  accordance  with  the  prevailing  ac¬ 
counting  classification. 

On  January  11,  1940  (Order  No.  1846),  this  Commission 
prescribed  for  use  by  the  Washington  Gas  Light  Company 
the  Federal  Power  Commission  Uniform  System  of  Ac¬ 
counts  prescribed  for  Natural  Gas  Companies  subject  to 
the  Provisions  of  The  Natural  Gas  Act,  with  certain  modi¬ 
fications  to  permit  the  continuance  of  the  sliding  scale  ar¬ 
rangement.  This  system  of  accounts  states  the  purpose  of 
the  operating  expense  accounts  to  be  as  follows: 

226  “The  operating  expense  accounts  (701  to  809)  are 
designed  to  show  in  detail  the  cost  (except  deprecia¬ 
tion,  amortization  and  depletion,  certain  property  losses, 
and  taxes)  of  furnishing  gas  utility  service.,, 

It  follows,  therefore,  that  if  the  operating  expenses  of  the 
Company  are  recorded  in  accordance  with  the  prevailing 
Uniform  System  of  Accounts  the  function  of  the  Commis¬ 
sion  is  to  determine  whether  or  not  the  expenses  so  recorded 
are  reasonable.  Obviously,  the  Commission  itself  cannot, 
collectively  or  individually,  review  the  books  of  the  Com¬ 
pany  to  make  a  determination  as  to  the  reasonableness  of 
every  item  and  must  depend  upon  its  staff  to  call  attention 
to  those  that  appear  questionable.  This  the  staff  has  done, 
and  we  have  herein  expressed  our  opinion  relative  to  such 
items.  We  find  that  the  operating  expenses  of  the  Com¬ 
pany  for  the  test  year  ended  June  30,  1942,  excepting  the 
adjustments  heretofore  discussed,  have  been  recorded  in 
accordance  with  the  Uniform  System  of  Accounts  pre¬ 
scribed  by  this  Commission  and  that  such  expenses  are  fair 
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and  reasonable  and  properly  considered  in  the  determina¬ 
tion  of  rates  under  the  sliding  scale  arrangement. 

Federal  Income  and  Excess  Profits  Taxes 

The  computations  of  the  net  amount  available  for  rate 
increase  presented  by  both  the  Company  and  the  Commis¬ 
sion’s  witness  included  accruals  for  Federal  income  taxes 
at  the  rate  of  40%  for  the  last  six  months  of  the  test  year 
under  consideration  (January  1,  1942,  to  June  30,  1942),  in 
accordance  with  that  provision  of  the  sliding  scale  arrange¬ 
ment  which  provides  for  a  reasonable  accrual  of  taxes.  For 
the  first  six  months  of  such  test  year  (July  1,  1941,  to  De¬ 
cember  31,  1941),  this  same  rate  was  applied  in  accordance 
with  the  provisions  of  Section  6  of  the  sliding  scale  ar¬ 
rangement. 

However,  present-day  conditions  compel  us  to  consider 
whether  accruals  for  Federal  income  taxes,  at  rates  consid¬ 
erably  higher  than  rates  in  effect  in  previous  years,  should 
be  allowed  in  their  entirety  for  rate-making  purposes. 
Much  has  been  said  recently  regarding  the  allowance  of 
Federal  income  taxes  on  a  normal-vear  basis  rather  than  on 
the  basis  prevailing  in  a  so-called  “abnormal  year.”  Our 
difficulty  here  lies  in  the  necessity  for  making  a  distinction 
between  normal  and  abnormal  taxes.  It  is  true  that  rates 
of  taxation  imposed  during  the  year  1941  and  proposed  for 
the  year  1942  are  substantially  in  excess  of  rates  imposed 
in  prior  years.  However,  it  requires  very  little  imagina¬ 
tion  to  foresee  that  the  proposed  rate  for  1942,  while  such 
rate  is  abnormal  as  compared  with  the  rates  in  effect  in 
prior  years,  may  well  be  a  normal  or  even  a  subnormal  rate 
for  some  years  to  come.  After  weighing  all  factors 
227  to  the  best  of  our  ability,  we  conclude  that  for  the 
purpose  of  determining  the  amount  available  for 
rate  increase  for  the  rate  year  beginning  September  1, 1942, 
the  calculation  of  Federal  income  taxes  for  the  test  year 
under  consideration  (July  1,  1941,  through  June  30,  1942) 
at  the  rate  of  31%  is  reasonable.  Such  a  calculation  will 
result  in  a  further  decrease  of  $115,863.09  in  adjusted  oper- 
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ating  expenses  and  will  eliminate  the  adjustment  of  $4,- 
929.39  to  provide  for  increase  in  taxes  under  the  provisions 
of  Section  6  of  the  sliding  scale  arrangement. 

With  respect  to  excess  profits  taxes,  we  are  of  the  opin¬ 
ion  that  no  increase  in  rates  should  be  predicated  upon  the 
liability  of  a  utility  for  excess  profits  taxes.  For  this  rea¬ 
son  we  have  disallowed  as  an  operating  expense  for  the  test 
year  ended  June  30, 1942  the  excess  profits  tax  of  $43,928.02, 
in  order  to  prevent  the  direct  inflationary  effect  which  such 
allowance  would  invite. 

The  record  indicates  that  the  Company  will  not  be  liable 
for  excess  profits  tax  for  the  year  1942.  However,  to  guard 
against  the  possibility  that  any  increase  in  rates  might  re¬ 
sult  in  the  imposition  upon  the  Company  of  liability  for 
excess  profits  taxes  on  revenue  derived  from  such  rate  in¬ 
crease,  we  requested  the  Company  to  propose  a  protective 
arrangement  which  would  obviate  such  a  possibility.  The 
arrangement  proposed  by  the  Company,  which  in  our  opin¬ 
ion  will  achieve  the  desired  result,  is  set  forth  below : 

“In  the  event  such  increased  rates  would  result  in  the 
payment  of  excess  profits  taxes  by  the  Washington  Gas 
Light  Company,  any  portion  of  the  amount  derived  from 
the  increased  rates  hereinafter  authorized,  which,  if  re¬ 
tained  by  the  Company  would  be  subject  to  excess  profits 
tax,  shall  be  recorded  in  a  specially  provided  deferred 
credit  account.  The  amount  derived  from  increased  rates 
shall  be  deemed  to  be  2.28%  of  the  amount  billed  for  sales 
of  gas  subsequent  to  the  effective  date  of  this  order.  The 
above  stated  percent  is  the  ratio  of  the  increase  authorized 
herein  to  the  total  sales  of  gas  for  the  test  year  ended  June 
30,  1942,  calculated  at  the  rates  hereinafter  authorized. 

“The  amount  recorded  in  the  deferred  credit  account  as 
of  December  31, 1942,  and  as  of  December  31st  of  each  year 
thereafter  so  long  as  this  order  shall  remain  in  effect,  shall 
be  returned  to  the  gas  customers  in  the  District  of  Colum¬ 
bia  by  appropriate  deductions  from  gas  bills  ren- 
228  dered  to  such  customers  as  soon  after  December  31st 
as  practicable.  The  amount  of  individual  refunds 
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shall  be  determined  by  ascertaining,  by  classes  of  service, 
the  relation  of  the  amount  refundable  to  the  total  amount 
billed  during  the  month  of  December  and  applying  such 
percentage  to  each  customer’s  December  bill.  Refunds  so 
determined  shall  be  shown  as  credits  on  customers’  bills  as 
soon  after  December  31st  as  practicable.  In  the  event  the 
amount  recorded  in  the  deferred  credit  account  as  of  De¬ 
cember  31st  is  less  than  $10,000,  such  amount  shall  be 
treated  as  operating  revenue.” 

Financial  Position  of  Company 

i 

There  is  still  another  and  very  important  problem  for 
consideration,  namely  the  financial  position  of  the  Com¬ 
pany  and  particularly  its  ability  to  secure  capital  economic¬ 
ally  for  the  purpose  of  expending  its  plant  to  meet  the 
growing  demands  for  gas  service.  We  must  weigh  the  ne¬ 
cessity  for  an  increase  in  rates  against  the  broad  problem 
of  adequate  service.  Low  rates  are  desirable  only  when 
coupled  with  adequate  service,  and  such  service  cannot  be 
rendered  by  the  Company  if  it  is  unable  to  secure  funds  to 
provide  the  necessary  additional  facilities.  The  District  of 
Columbia  has  been  characterized  as  the  No.  1  defense  area 
of  the  United  States,  and  it  is  vital  that  the  Company  be 
in  a  position  at  all  times  to  provide  adequate  service. 

It  is  a  matter  of  record  that  the  Company  recently  at¬ 
tempted  to  sell  40,000  shares  of  $5.00  cumulative  preferred 
stock,  but  wTas  successful  only  to  the  extent  of  being  able 
to  sell  18,206  shares  of  this  stock.  This  was  due  to  a  num¬ 
ber  of  factors,  and  a  recitation  of  events  and  facts  preced¬ 
ing  and  subsequent  to  the  offering  of  this  stock  shows  that 
the  financial  position  of  the  Company  merits  our  most  seri¬ 
ous  consideration. 

On  January  17,  1941,  the  Company  filed  an  application 
with  this  Commission  for  authority  to  increase  its  capital¬ 
ization  by  90,000  shares  of  $4.25  preferred  stock.  Due  prin¬ 
cipally  to  the  lack  of  a  quorum  on  the  Commission  this  ap¬ 
plication  was  not  acted  upon  until  March  26,  1942  (Order 
No.  2221).  At  that  time,  due  to  depressed  market  condi- 
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tions,  the  Company  was  unable  to  sell  this  newly  created 
stock  and  endeavored  to  sell  40,000  shares  of  its  $5.00  cumu¬ 
lative  preferred  stock  with  the  result  heretofore  stated. 

In  approving  the  sale  of  the  $5.00  stock  the  Commis- 
229  sion  considered,  among  other  factors,  the  financial 
position  of  the  Company  as  of  December  31,  1941. 
At  that  time  income  deductions  and  preferred  dividends 
were  earned  1.88  times,  and  the  earnings  per  share  of  com- ! 
mon  stock  were  $2.24.  Our  order  was  issued  April  21, 1942, 
and  income  for  the  twelve  months  ended  April  30,  1942, 
showed  that  income  deductions  and  preferred  dividend 
coverage  had  declined  to  1.75  times,  while  earnings  per 
share  of  common  had  declined  to  $1.96.  For  the  twelve 
months  ended  July  31,  1942,  the  former  figure  had  declined 
to  1.67  times  and  the  latter  to  $1.80.  This  decline  in  income 
is  not  due  entirely  to  increased  provision  for  Federal  in¬ 
come  taxes.  Substantial  increases  in  the  cost  of  labor  and 
material  have  occurred  during  the  period  under  discussion, 
and  such  increases  have  been  provided  for  only  in  part  in 
the  determination  of  the  amount  available  for  rate  increase. 
Labor  costs  included  in  operating  expenses  for  the  test 
year  under  consideration  exceed  labor  costs  for  the  prior 
test  year  by  more  than  $300,000,  a  part  of  which  was  at¬ 
tributable  to  the  increased  volume  of  business. 


Increase  in  Rates  Warranted 

After  careful  consideration  of  all  factors  having  a  bear¬ 
ing  on  this  case,  including  the  fact  that  the  credit  position 
of  the  Washington  Gas  Light  Company  depends  in  large 
measure  upon  the  integrity  of  this  Commission  in  adminis¬ 
tering  the  sliding  scale  arrangement,  we  are  of  the  opinion 
that,  after  making  the  adjustments  hereinbefore  approved, 
the  amount  available  for  increase  in  rates  under  the  sliding 
scale  arrangement  for  the  rate  year  beginning  September 
1, 1942  is  $201,424.74. 

This  increase  in  rates  will  not  restore  the  earnings  of  the 
Company  to  the  level  obtaining  prior  to  the  decline,  nor  is 
it  the  intent  of  the  sliding  scale  arrangement  to  do  so.  It 
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will,  however,  tend  to  arrest  the  decline  and  preserve  the 
principles  inherent  in  the  sliding  scale  arrangement,  on 
which,  as  heretofore  stated,  the  credit  position  of  the  Com¬ 
pany  depends  in  large  measure. 

The  amount  of  $201,424.74  was  determined  as  follow-s : 

Adjusted  Operating  Revenues  $8,918,656.27 

230  Adjusted  Operating  Expenses  7,301,988.67 


Net  amount  available  for  return  prior  to 
adjustment  allowed  under  Section  6  of 
Order  No.  1458  $1,616,667.60 

Adjustment  under  Section  6  of  Order  No.  1458 
Production  Labor  $20,043.06 

Production  Fuels  41,572.89  (61,615.95) 


Adjusted  amount  available  for  return 
Return  allowed  (6^%  of  Rate  Base  of 
$28,088,322.57) 

Deficiency  in  return 
Amount  available  for  rate  increase  for 
rate  year  beginning  September  1, 1942 
(%  of  Deficiency) 

Less:  Undistributed  portion  of  amount 
available  for  reduction  of  rates 
for  rate  year  beginning  September 
1, 1940 


$1,555,051.65 

1,825,740.97 

270,6S9.32 

203,016.99 

(1,592.25) 


Net  amount  available  for  rate  increase  $  201,424.74 


It  will  be  noted  that  the  final  conclusion  as  to  the  net 
amount  available  for  increase  in  rates  is  $123,293.32  less 
than  the  amount  determined  by  the  Commission’s  staff. 
This  difference  is  due  to  the  elimination  from  operating  ex¬ 
penses  of  the  $90.00  conceded  by  the  Company  (see  Foot¬ 
note  2 — Page  7)  and  to  the  computation  of  the  accrual  for 
Federal  Income  Taxes  at  31%  rather  than  40%. 
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Disposition  of  Amount  Available  for  Increased  Rates 

The  Company  revised  rate  schedules  which  would  in¬ 
crease  its  annual  revenues  by  $357,500.  This  amount  is 
$156,075  in  excess  of  the  amount  that  we  have  concluded  is 
available  for  rate  increase.  The  staff  of  the  Commission 
has  prepared  new  rate  shcedules  providing  increased  an¬ 
nual  revenue  of  $200,141,  to  be  apportioned  among  the  dif¬ 
ferent  classes  of  consumers  as  follows : 


Residential 

$  53,429 

Commercial 

35,908 

Domestic  Space  Heating 

101,208 

Commercial  Space  Heating 

6,387 

Seasonal  Off  Peak 

218 

Wholesale  Apartment  House 

2,991 

$200,141 

The  difference  of  $1,283.74  between  the  above  amount 
and  the  amount  found  available  for  rate  increase  will  be 
held  available  for  future  rate  increase. 

231  The  rate  schedules  presented  by  the  Company 
eliminated  the  present  separate  schedule  for  space 
heating,  proposing  to  include  future  consumption  for  that 
purpose  along  with  regular  domestic  or  commercial  use. 
This  will  eliminate  the  necessity  of  maintaing  two  separate 
meters  on  premises  using  gas  for  both  space  heating  and 
domestic  or  commercial  purposes.  We  conclude  that,  in 
view  of  a  possible  meter  shortage,  the  elimination  of  the 
separate  space  heating  schedule  is  warranted,  and  the 
schedules  submitted  by  the  Commission’s  staff  have  been 
prepared  on  this  basis.  We  further  conclude  that  the  ap¬ 
portionment  of  the  $200,141  as  the  amount  available  for 
increase  in  rates  is  fair  and  equitable. 

Effect  of  Increased  Rates 

The  new  domestic  rates  will  result  in  an  average  increase 
of  $.03  per  month  per  customer.  Domestic  customers  using 
2,500  cubic  feet  or  less  per  month  will  sustain  no  increase. 
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Space  heating  customers’  monthly  bills  for  the  eight-month 
heating  season  will  be  increased  an  average  of  $.57  for  all 
customers.  The  typical  space  heating  cutomer’s  bills  will 
be  increased  by  $.72  per  month  for  the  eight-month  heating 
season.  The  average  increase  for  commercial  and  indus¬ 
trial  customers  will  amount  to  $.46  per  month.  The  total 
increase  for  all  customers  is  2.28%  in  excess  of  rates  for 
the  preceding  year. 

The  cost  of  gas  constitutes  but  1.17  %  of  the  average  cost 
of  living  in  Washington,  according  to  statistics  of  the  Labor 
Department,  and  based  on  the  percentage  increase  for  gas 
service  just  stated  the  cost  of  living  index  would  be  in¬ 
creased  by  only  about  1/37  of  1%.  We  cannot  conceive 
that  such  an  increase  would  have  material  inflationary  ten¬ 
dencies. 

Conclusions  and  Findings 

We  conclude  and  find  as  follows: 

(1)  That  the  rate  base  for  determining  rates  to  be 
charged  by  the  Washington  Gas  Light  Company  under  the 
sliding  scale  arrangement  for  the  twelve-month  period  be¬ 
ginning  September  1,  1942,  is  $28,088,322.57,  including 
working  capital  of  $1,172,656.02,  $597,044.81  of  which  is  for 
cash  working  capital  and  $575,611.21  for  materials  and 
supplies. 

(2)  That  gross  operating  revenues  during  the  test  year 
ended  June  30,  1942  amounted  to  $8,918,656.27;  that  ad¬ 
justed  operating  expenses  including  taxes  amounted 

232  to  $7,301,988.67 ;  that  the  adjustments  providing  for 
increase  in  certain  operating  costs  in  accordance 
with  Section  6  of  Order  No.  1458  amount  to  $61,615.95 ;  that 
the  amount  available  for  return  is  $1,555,051.65;  that  the 
amount  to  be  reflected  in  increased  rates  for  the  rate  year 
beginning  September  1,  1942,  after  considering  $1,592.25 
remaining  from  the  amount  available  for  rate  decreases 
authorized  by  Order  No.  1921  dated  August  23,  1940,  is 
$201,424.74. 

(3)  That  the  amount  of  $201,424.74  should  be  distributed : 
$53,429  to  Schedule  1  ‘A,”  $101,208  to  domestic  space  heat- 
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mg  customers  formerly  served  under  Schedule  “B”  who 
will  hereafter  be  served  under  Schedule  “A,”  $35,908  to 
Schedule  “C,”  $6,387  to  commercial  space  heating  custom¬ 
ers  formerly  served  under  Schedule  “B”  who  will  here¬ 
after  be  served  under  Schedule  “C,”  $218  to  Schedule  “E,” 
$2,991  to  Schedule  “F,”  and  $1,283.74  to  subsequent  years’ 
rate  adjustment. 

An  appropriate  order  will  issue. 

By  the  Commission  (Chairman  Flanagan  and  Commis¬ 
sioner  Kutz).  Commission  Hankin  dissents  for  the  reasons 
stated  in  the  accompanying  dissenting  opinion. 

E.  J.  MILLIGAN 
Executive  Secretary 

October  13,  1942 

2SS  Public  Utilities  Commission  of  the  District 

of  Columbia 

Order  No.  2401 

October  13, 1942. 

In  the  matter  of  Rates,  Tolls,  Charges,  Tariffs,  Rules,  Regu¬ 
lations,  and  Conditions  of  Service  of  Washington  Gas 
Light  Company. 

Formal  Case  No.  316. 

In  accordance  with  the  opinion  rendered  in  this  proceed¬ 
ing,  It  Is  Ordered: 

Section  1.  That  the  rate  base  for  determining  rates  to 
be  charged  by  the  Washington  Gas  Light  Company  under 
the  sliding  scale  arrangement  for  the  12-month  period  be¬ 
ginning  September  1,  1942,  be  $28,088,322.57,  including 
$1,172,656.02  for  working  capital. 

Section  2.  That  the  rates,  tolls  and  charges  to  be 
charged  by  the  Washington  Gas  Light  Company  for  gas 
service  in  the  District  of  Columbia  shall  be  in  accordance 
with  the  following  rates,  tolls,  charges,  tariffs,  rules,  regu¬ 
lations,  and  conditions  of  service. 

•  •••••  •  *  *  * 
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300  Section  3.  That,  under  the  terms  of  the  sliding 
scale  arrangement,  the  rates,  tolls,  charges,  rules, 
regulations,  and  conditions  of  service  herein  prescribed  be¬ 
came  effective  as  of  September  1, 1942.  However,  the  Com¬ 
mission  directs  the  attention  of  the  Company  to  the  provi¬ 
sion  contained  in  the  Act  approved  October  2, 1942,  entitled 
“An  Act  to  amend  the  Emergency  Price  Control  Act  of 
1942,  to  aid  in  preventing  inflation,  and  for  other  pur¬ 
poses”,  which  reads  as  follows: 

“The  President  may,  except  as  otherwise  provided  in 
this  Act,  thereafter  provide  for  making  adjustments  with 
respect  to  prices,  wages,  and  salaries,  to  the  extent  that  he 
finds  necessary  to  aid  in  the  effective  prosecution  of  the 
war  or  to  correct  gross  inequities :  Provided,  That  no  com¬ 
mon  carrier  or  other  public  utility  shall  make  any  general 
increase  in  its  rates  or  charges  which  were  in  effect  on 
September  15,  1942,  unless  it  first  gives  thirty  days  notice 
to  the  President,  or  such  agency  as  he  may  designate,  and 
consents  to  the  timely  intervention  by  such  agency  before 
the  Federal,  State,  or  municipal  authority  having  jurisdic¬ 
tion  to  consider  such  increase.” 

Section  4.  That,  in  the  event  the  increased  rates  au¬ 
thorized  in  Section  2  hereof  would  result  in  the  payment 
of  excess  profits  taxes  by  the  Washington  Gas  Light  Com¬ 
pany,  any  portion  of  the  amount  derived  from  such  in¬ 
creased  rates,  which,  if  retained  by  the  Company  would 
be  subject  to  excess  profits  tax,  shall  be  recorded  in  a 
specially  provided  deferred  credit  account.  The  amount 
derived  from  increased  rates  shall  be  deemed  to  be  2.28 
per  cent  of  the  amount  billed  for  sals  of  gas  subsequent  to 
the  effective  date  of  this  order.  The  above  stated  per  cent 
is  the  ratio  of  the  increase  authorized  herein  to  the  total 
sales  of  gas  for  the  test  year  ended  June  30,  1942,  cal¬ 
culated  at  the  rates  herein  authorized. 

The  amount  recorded  in  the  deferred  credit  account  as 
of  December  31, 1942,  and  as  of  December  31st  of  each  year 
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thereafter  so  long  as  this  order  shall  remain  in  effect, 
shall  be  returned  to  the  gas  customers  in  the  District  of 
Columbia  by  appropriate  deductions  from  gas  bills  ren¬ 
dered  to  such  customers  as  soon  after  December  31st  as 
practicable.  The  amount  of  individual  refunds  shall  be 
determined  by  ascertaining,  by  classes  of  service,  the  rela¬ 
tion  of  the  amount  refundable  to  the  total  amount  billed 
during  the  month  of  December  and  applying  such  percent¬ 
age  to  each  customer’s  December  bill.  Refunds  so  deter¬ 
mined  shall  be  shown  as  credits  on  customer’s  bills  as  soon 
after  December  31st  as  practicable.  In  the  event  the 

301  amount  recorded  in  the  deferred  credit  account  as  of 
December  31st  is  less  than  $10,000,  such  amount 

shall  be  treated  as  operating  revenue. 

By  the  Commission : 

A  True  Copy: 

***••*  •  *  *  • 

302  Before  the  Public  Utilities  Commission 

of  the  District  of  Columbia 

In  the  matter  of  Rates,  tolls,  charges,  tariffs,  rules,  regula¬ 
tions  and  conditions  of  service  of  the  Washington  Gas 
Light  Company 

Petition  for  Vacation  of  Order  of  October  13, 1942,  and  for 
Reopening  of  Proceeding,  and  for  Leave  to  Intervene 

Comes  now,  Leon  Henderson,  Price  Administrator  of  the 
Office  of  Price  Administration  on  behalf  of  James  F.  Byrnes, 
Director  of  Economic  Stabilization,  and  respectfully  peti¬ 
tions  the  Commission  to  vacate  its  order  of  October  13, 1942, 
and  to  reopen  this  proceeding  and  to  allow  this  petitioner  to 
intervene  in  such  reopened  proceeding,  and  in  support  of 
said  petition  respectfully  shows: 

1.  Hearings  in  this  proceedings,  which  was  instituted  by 
order  of  March  20,  1942,  w*ere  concluded  on  September  30, 
1942. 
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2.  The  Act  of  October  2, 1942,  entitled  “An  Act  to  Amend 
the  Emergency  Price  Control  Act  of  1942,  to  Aid  in  Pre¬ 
venting  Inflation,  and  for  Other  Purposes”,  provides,  among 
other  things : 

“That  no  common  carrier  or  other  public  utility  shall 
make  any  general  increase  in  its  rates  or  charges  which 
were  in  effect  on  September  15,  1942,  unless  it  first  gives 
thirty  days  notice  to  the  President,  or  such  agency  as  he 
may  designate,  and  consents  to  the  timely  intervention  by 
such  agency  before  the  Federal,  State,  or  municipal  author¬ 
ity  having  jurisdiction  to  consider  such  increase.” 

3.  By  virtue  of  the  authority  vested  in  him  by  the  Con¬ 
stitution  and  the  statutes,  particularly  said  Act  of  October 
2,  1942,  and  “in  order  to  control  so  far  as  possible  the  in¬ 
flationary  tendencies  and  the  vast  dislocations  attendant 
thereon  which  threaten  our  military  effort  and  our  domestic 

economic  structure,  and  for  the  more  effective  prose- 
303  cution  of  the  war,  ’  ’  the  President,  by  Executive  Order 

9250,  dated  October  3,  1942,  established  the  Office  of 
Economic  Stabilization,  and  has  appointed  James  F.  Byrnes 
as  the  Director  thereof. 

4.  Paragraph  4  of  Title  VI  of  said  Executive  Order  pro¬ 
vides  that: 

“The  Director  shall  be  the  agency  to  receive  notice  of 
any  increase  in  the  rates  or  charges  of  common  carriers  or 
other  public  utilities  as  provided  in  the  aforesaid  Act  of 
October  2, 1942.” 

5.  On  October  13,  1942,  this  Commission  issued  its  find¬ 
ings,  opinion,  and  order  in  this  proceeding.  Said  order  pre¬ 
scribes  rates,  tolls,  and  charges  which  will  result  in  a  general 
increase  in  the  rates  and  charges  which  were  in  effect  on 
September  15,  1942. 

6.  The  rates,  tolls,  and  charges  prescribed  in  said  order 
of  October  13, 1942,  are  proposed  to  be  made  effective  as  of 
September  1, 1942,  a  date  prior  to  the  issuance  of  such  order. 
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7.  The  Commission’s  order  of  October  13, 1942,  was  issued 
without  notice  to  the  Director  of  Economic  Stabilization,  and 
without  having  accorded  the  Director  of  Economic  Stabiliza¬ 
tion  the  opportunity  of  “ timely  intervention,”  as  provided 
in  the  Act  of  October  2, 1942. 

8.  In  order  to  effectuate  the  provisions  of  Paragraph  4 
of  Title  VI  of  Executive  Order  9250  and  of  Section  1  of  the 
Act  of  October  2,  1942,  the  Director  of  Economic  Stabiliza¬ 
tion,  on  October  14,  1942,  has  by  order  (Order  No.  1)  de¬ 
signated  “the  Price  Administrator  of  the  Office  of  Price 
Administration  as  the  representative  of  the  Director  of 
Economic  Stabilization  to  receive  notices  of  increases  in 
common  carrier  or  other  public  utility  rates  and  charges, 
w’ith  authority  to  issue  appropriate  regulations  for  the  re¬ 
ceipt  of  such  notices  and  to  intervene  and  participate  in  pro¬ 
ceedings  before  Federal,  State,  and  municipal  authorities  in 
connection  with  proposed  increases  in  such  rates  and 
charges,  subject  to  such  directives  on  policy  as  may  be  issued 
by  the  Director.” 

9.  The  issuance  of  said  order  of  October  13,  1942,  without 
notice  to  the  Director  of  Economic  Stabilization,  or  his  de¬ 
signee,  and  without  permitting  opportunity  to  inter- 

304  vene  in  this  proceeding,  is  invalid  and  constitutes  a 
denial  to  the  Director  of  Economic  Stabilization  of  his 
right  to  appear  in  this  proceeding  for  the  purpose  of  pre¬ 
senting  evidence  or  argument  concerning  the  comprehensive 
national  economic  policy  developed  in  accordance  with  the 
provisions  of  the  Emergency  Price  Control  Act  of  1942  as 
amended  by  the  Act  of  October  2, 1942,  and  the  effect  thereon 
of  increases  in  rates  and  charges  of  common  carriers  or 
other  public  utilities. 

Wherefore  petitioner  prays:  (1)  That  the  order  of  Octo¬ 
ber  13,  1942,  in  this  proceeding  be  vacated;  (2)  that  the 
proceeding  be  reopened  for  the  purpose  of  receiving  further 
evidence  and  hearing  further  argument  herein;  (3)  that 
vour  petitioner  be  allowed  to  intervene  and  to  file  a  brief 
in  such  reopened  proceeding;  and  that  the  Commission 
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enter  such  further  order  or  orders  in  the  premises  as  to  it 
may  seem  reasonable  and  just. 

Respectfully  submitted, 

Leon  Henderson 
Price  Administrator 
Office  of  Price  Administration 

On  Behalf  of 
James  F.  Byrnes 

Director  of  Economic  Stabilization 

By  David  Ginsburg 
General  Counsel 

Harry  R.  Booth 
Utilities  Counsel 
Legal  Division 

Office  of  Price  Administration 

*•••••  •  #  *  * 

306  Public  Utilities  Commission 

of  the  District  of  Columbia 

Order  No.  2404. 

October  23,  1942. 
Formal  Case  No.  316. 

In  the  matter  of  Rates,  tolls,  charges,  tariffs,  rules,  regula¬ 
tions  and  conditions  of  service  of  the  Washington  Gas 
Light  Company. 

The  Commission  has  given  consideration  to  the  petition 
filed  on  behalf  of  the  Director  of  Economic  Stabilization 
by  the  Price  Administrator  of  the  Office  of  Price  Adminis¬ 
tration,  wherein  request  is  made  for  a  reopening  of  the  pro¬ 
ceedings  in  this  case  “for  the  purpose  of  presenting  evi¬ 
dence  or  argument  concerning  the  comprehensive  national 
economic  policy  developed  in  accordance  with  the  provi¬ 
sions  of  the  Emergency  Price  Control  Act  of  1942,  as 
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amended  by  the  Act  of  October  2,  1942,  and  the  effect 
thereon  of  increases  in  rates  and  charges  of  common  car¬ 
riers  or  other  public  utilities,”  and  more  particularly  the 
increase  in  rates  authorized  by  Order  No.  2401.  The  Com¬ 
mission  has  likewise  reconsidered  all  the  proceedings  in 
this  case,  including  the  following  facts : 

On  March  20,  1942,  the  Commission  issued  an  order 
directing  an  engineering  and  accounting  investigation  to  be 
made  relative  to  the  rates,  tolls,  charges,  tariffs,  rules  and 
regulations,  and  conditions  of  service  of  the  Washington 
Gas  Light  Company,  including  an  investigation  in  conr 
formitv  with  the  sliding  scale  arrangement,  which  pre¬ 
scribes  the  “rate  year”  from  September  1  to  August  31. 
Notice  of  intention  to  hold  a  formal  public  hearing  upon  the 
subject  matter  of  the  investigation  was  included  in  the 
order.  A  detailed  investigation  was  made  by  the  staff  of 
the  Commission,  extending  from  April,  1942,  to  August, 
1942. 

Under  date  of  July  21, 1942,  the  Commission  gave  formal 
notice  of  a  public  hearing  to  be  held  on  August  IS,  1942. 

On  August  14,  1942,  a  prehearing  conference  was  held, 
which  was  attended  by  members  of  the  Commission,  its 
staff,  and  utility  counsel  of  the  Office  of  Price  Administra¬ 
tion  (the  same  counsel  now  appearing  on  the  petition  filed 
herein),  and  counsel  and  staff  of  the  Gas  Company. 

On  August  18,  1942,  formal  public  hearing  was  begun,  at 
which  hearing  the  Office  of  Price  Administration,  through 
its  utility  counsel,  was  permitted  to  intervene  and  to  be¬ 
come  a  party  to  this  proceeding  with  the  consent  of  the 
Washington  Gas  Light  Company. 

307  During  the  course  of  the  hearing  on  August  19, 
counsel  for  the  Office  of  Price  Administration  asked 
that  the  hearing  be  continued  in  order  to  permit  him  to 
prepare  for  cross-examination  of  the  witnesses  who  had 
appeared,  and  to  prepare  testimony  to  be  presented  on  be¬ 
half  of  the  Iffice  of  Price  Administration,  which  request 
was  granted,  and  the  hearing  was  continued  for  such  pur¬ 
poses  for  a  period  of  two  weeks. 
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The  proceeding  was  reconvened  and  further  hearings 
took  place  on  September  4,  8, 11,  and  14,  during  which  time 
the  Office  of  Price  Administration,  through  its  counsel, 
cross-examined  witnesses  and  presented  testimony. 

The  record  was  closed  on  September  14,  and  all  inter¬ 
ested  parties,  including  counsel  for  the  Office  of  Price  Ad¬ 
ministration,  were  given  until  September  25  to  file  briefs. 
On  that  date  the  Office  of  Price  Administration,  through 
its  counsel,  filed  a  brief. 

On  September  25, 1942,  the  Commission  granted  petitions 
of  the  Fort  Davis  Citizens’  Association  and  Washington 
League  of  Women  Shoppers  to  intervene.  Pursuant  to  the 
order  granting  leave  to  these  petitioners  to  intervene,  the 
proceeding  was  reopened,  and  was  set  for  further  formal 
public  hearing  on  September  30.  Counsel  for  the  Office  of 
Price  Administration  participated  in  the  reopened  proceed¬ 
ings  and  filed  a  supplemental  brief. 

On  October  13,  1942,  the  Commission  rendered  its  find¬ 
ings  and  opinion  and  issued  Order  No.  2401,  prescribing 
new  rates  which,  under  the  sliding  scale  arrangement,  be¬ 
came  effective  for  the  “rate  year”  beginning  September  1, 
1942. 

Notwithstanding  the  fact  that  the  record  in  this  case  was 
closed  prior  to  the  approval  of  the  Act  of  October  2,  1942, 
the  record  and  proceedings  clearly  indicate  that  the  Com¬ 
mission  followed  in  substance  the  provisions  of  that  Act. 
However,  in  view  of  the  petition  filed  on  behalf  of  the  Direc¬ 
tor  of  Economic  Stabilization,  the  Commission  will  reopen 
the  record  for  the  purpose  of  receiving  additional  evidence 
from  the  Office  of  Price  Administration  on  behalf  of  the 
Director  of  Economic  Stabilization  as  hereinafter  ordered. 

It  Is  Ordered: 

Section  1.  That  the  record  in  this  proceeding  be,  and  the 
same  hereby  is,  reopened  for  the  purpose  of  receiving  from 
the  Office  of  Price  Administration,  on  behalf  of  the 
308  Director  of  Economic  Stabilization,  additional  evi- 
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dence  relating  to  the  inflationary  effect,  if  any,  of  the 
increase  in  rates  authorized  by  Order  No.  2401,  and  inter¬ 
vention  is  granted  for  such  purpose. 

Section  2.  That  the  reopened  proceedings  be  set  for  formal 
public  hearing  on  Monday,  November  2,  1942,  at  10  a.  m., 
in  Room  500,  District  Building. 

By  the  Commission:  (Chairman  Flanagan  and  Commis¬ 
sioner  Kutz),  Commissioner  HanMn  dissenting. 

316  Before  the  Public  Utilities  Commission 

of  the  District  of  Columbia 

In  the  matter  of  Investigation  of  rates,  tolls,  charges, 
tariffs,  rules,  regulations  and  conditions  of  service  of 
the  Washington  Gas  Light  Company 

P.  U.  C.  No.  3305 

Formal  Case  No.  316 

Petition  for  Amendment  of  Order  No.  2404  of  October  23, 
1942,  and  for  Stay  of  Order  No.  2401  of  October  13, 1942. 

Comes  now,  Leon  Henderson,  Price  Administrator  of  the 
Office  of  Price  Administration,  on  behalf  of  James  F. 
Byrnes,  Director  of  Economic  Stabilization,  and  respect¬ 
fully  petitions  that  the  Commission  amend  its  Order  No. 
2404  of  October  23, 1942,  and  stay  its  Order  No.  2401  of  Oc¬ 
tober  13,  1942,  and  in  support  of  such  petition  respectfully 
shows : 

1.  On  October  13, 1942,  the  Commission  issued  its  opinion 
in  this  proceeding  setting  forth  certain  findings  with  re¬ 
spect  to  the  rates  and  charges  and  revenues  of  the  Washing¬ 
ton  Gas  Light  Company  and,  in  accordance  therewith,  issued 
its  Order  No.  2401  prescribing  certain  schedules  of  rates 
and  charges  to  be  demanded  and  received  by  the  Washing¬ 
ton  Gas  Light  Company,  which  rates  and  charges  are  in 
excess  of  those  which  were  in  effect  on  September  15, 1942, 
for  service  rendered  by  the  Washington  Gas  Light  Com- 
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pany.  The  increased  rates  and  charges  so  ordered  are  pro¬ 
posed  to  be  made  effective  as  of  September  1,  1942. 

2.  On  October  19,  1942,  Leon  Henderson,  Price  Adminis¬ 
trator  of  the  Office  of  Price  Administration,  on  behalf  of 
James  F.  Byrnes,  Director  of  Economic  Stabilization,  filed 
with  this  Commission  a  petition  requesting : 

(1)  That  the  Order  of  October  13,  1942,  in  this  proceed¬ 
ing  be  vacated;  (2)  that  the  proceeding  be  reopened 
317  for  the  purpose  of  receiving  further  evidence  and 
hearing  further  argument  herein;  (3)  that  the  Direc¬ 
tor  of  Economic  Stabilization  be  allowed  to  intervene  and 
to  file  a  brief  in  such  reopened  proceeding;  and  that  the 
Commission  enter  such  further  order  or  orders  in  the 
premises  as  to  it  may  seem  reasonable  and  just. 

3.  On  October  23,  1942,  the  Commission  acting  upon  said 
petition  of  October  9, 1942,  ordered : 

4 ‘Section  1.  That  the  record  in  this  proceeding  be,  and 
the  same  hereby  is,  reopened  for  the  purpose  of  receiving 
from  the  Office  of  Price  Administration,  on  behalf  of  the 
Director  of  Economic  Stabilization,  additional  evidence  re¬ 
lating  to  the  inflationary  effect,  if  any,  of  the  increase  in 
rates  authorized  by  Order  No.  2401,  and  intervention  is 
granted  for  such  purpose. 

Section  2.  That  the  reopened  proceedings  be  set  for 
formal  public  hearing  on  Monday,  November  2,  1942,  at  10 
a.  m.,  in  Room  500,  District  Building.” 

4.  Said  order  No.  2404  of  October  23,  1942  is  only  a  par¬ 
tial  grant  of  the  relief  prayed  for  by  the  Director  of  Eco¬ 
nomic  Stabilization,  in  that  it  illegally  restricts  the  right  of 
intervention  by  the  Director  of  Economic  Stabilization, 
and  in  that  it  unnecessarily  restricts  the  type  of  evidence 
which  may  be  received  at  the  further  hearings  to  be  held  in 
this  matter,  and  in  that  it  neither  grants  nor  denies  the  re¬ 
quest  that  the  Commission  Order  No.  2401  of  October  13, 
1942,  be  vacated. 
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Wherefore  petitioner  prays:  (1)  That  the  Commission 
amend  its  Order  No.  2404  of  October  23,  1942,  and  without 
further  delay  grant  the  specific  relief  prayed  for  in  the 
said  petition  of  October  19,  1942,  filed  on  behalf  of  the 
Director  of  Economic  Stabilization,  and  permit  full  inter¬ 
vention  by  the  Price  Administrator  on  behalf  of  the  Direc¬ 
tor  of  Economic  Stabilization  and  make  him  a  party  to 
this  proceeding,  and  without  restriction  as  to  the  type  of 
evidence  to  be  presented  or  otherwise  limiting  the  scope  of 
further  hearings  to  be  held  in  this  matter;  (2)  that  the 
Commission,  if  it  refuses  to  vacate  its  order  of  October  13, 
1942,  as  requested  in  said  Petition  of  October  19,  1942, 
that  it  immediately  stay  the  operation  thereof  pending 
further  hearings  and  decision  in  this  matter;  and  that  the 
Commission  enter  such  further  order  or  orders  in  the 
premises  as  to  it  may  seem  reasonable  and  just. 

Respectfully  submitted, 

LEON  HENDERSON 
Price  Administrator 
Office  of  Price  Administration 

On  Behalf  of 

JAMES  F.  BYRNES 
Director  of  Economic  Stabilization 

318  By  DAVID  GINSBURG 

General  Counsel 

NATHANIEL  L.  NATHANSON 
Assistant  General  Counsel 

HARRY  R.  BOOTH 
Utilities  Counsel 
Legal  Division 

Office  of  Price  Administration 


66 


319  Public  Utilities  Commission 

of  the  District  of  Columbia 

Order  No.  2418. 

November  9, 1942. 

Formal  Case  No.  316 

In  the  Matter  of  Rates,  Tolls,  Charges,  Tariffs,  Rules, 
Regulations  and  Conditions  of  Service  of 
Washington  Gas  Light  Company. 

On  October  19, 1942,  the  Price  Administrator  of  the  Office 
of  Price  Administration  filed  with  this  Commission  a  peti¬ 
tion,  on  behalf  of  the  Director  of  Economic  Stabilization, 
wherein  request  was  made  for  a  reopening  of  the  proceed¬ 
ings  in  this  case  “for  the  purpose  of  presenting  evidence 
or  argument  concerning  the  comprehensive  national  eco¬ 
nomic  policy  developed  in  accordance  with  the  provisions 
of  the  Emergency  Price  Control  Act  of  1942,  as  amended 
by  the  Act  of  October  2,  1942,  and  the  effect  thereon  of  in¬ 
creases  in  rates  and  charges  of  common  carriers  or  other 
public  utilities.”  The  petition  also  asked  that  Order  No. 
2401  be  vacated  and  that  the  petitioner  be  permitted  to  in¬ 
tervene  in  the  reopened  proceedings. 

By  Order  No.  2404,  the  Commission,  on  October  23,  1942, 
acting  upon  the  said  petition,  reopened  these  proceedings 
for  the  purpose  of  receiving  from  the  Office  of  Price  Ad¬ 
ministration,  on  behalf  of  the  Director  of  Economic  Stabili¬ 
zation,  additional  evidence  relating  to  the  inflationary  ef¬ 
fect,  if  any,  of  the  increase  in  rates  authorized  by  Order  No. 
2401,  and  the  petitioner  w^as  granted  leave  to  intervene  for 
such  purpose.  The  reopened  proceedings  were  set  for  for¬ 
mal  public  hearing  on  November  2,  1942. 

No  testimony  was  adduced  by  the  Price  Administrator 
at  the  reopened  hearing  on  November  2,  and  at  the  conclu¬ 
sion  of  the  hearing  on  that  date,  counsel  for  the  Price  Ad¬ 
ministrator  moved  that  the  case  be  continued  until  10 
o’clock  a.m.  on  November  4  in  order  to  permit  him  to  con- 
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suit  with  his  associates  as  to  future  steps  to  be  taken  in 
the  proceeding.  Accordingly  the  hearing  wTas  continued 
until  November  4,  at  which  time  counsel  for  the  Price  Ad¬ 
ministrator  presented  evidence  to  showr  that  the  amount 
used  by  the  Washington  Gas  Light  Company  for  Federal 
income  taxes  in  its  determination  of  the  amount  available 
for  increase  in  rates  under  the  sliding  scale  arrangement 
was  overstated  by  approximately  $18,000.00.  This  was  due 
to  the  fact  that  the  Revenue  Act  of  1942  as  finally  approved 
contained  a  provision  exempting  from  surtaxes  that  por¬ 
tion  of  the  Company’s  income  paid  out  as  preferred  stock 
dividends,  which  provision  was  not  included  in  the  draft  of 
the  bill  upon  which  the  original  computation  for  income 
taxes  was  made.  This  w’as  the  only  evidence  offered. 

In  determining  the  amount  available  for  rate  increase 
under  Order  No.  2401,  we  used  neither  the  computation  of 
the  Company  nor  the  Commission’s  witness,  but  sub- 
320  stituted,  as  a  reasonable  allowance  for  Federal  in¬ 
come  taxes,  an  amount  of  $378,554.30,  such  amount 
being  31%  of  the  Company’s  taxable  income  for  the  test 
vear  ended  June  30, 1942.  It  can  thus  be  seen  that  the  evi- 
dence  presented  by  counsel  for  the  Price  Administrator  pro¬ 
duces  a  figure  for  Federal  income  taxes  approximately 
$130,000.00  in  excess  of  the  amount  actually  allowed  in  our 
determination  under  Order  No.  2401.  The  evidence  ad¬ 
duced  fails  to  show  that  the  rates  authorized  by  Order  No. 
2401  are  inflationary.  Accordingly, 

It  is  Ordered: 

That  the  petition  of  the  Price  Administrator  of  the  Office 
of  Price  Administration,  on  behalf  of  the  Director  of  Eco¬ 
nomic  Stabilization,  that  Order  No.  2401  be  vacated,  be,  and 
the  same  is  hereby,  denied. 

By  the  Commission.  (Commissioner  Hankin  dissents  for 
the  reason  stated  in  his  dissenting  opinion). 
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n. 

EXCERPTS  FROM  TESTIMONY  AND  PROCEEDINGS 
DESIGNATED  BY  APPELLANT. 

469  Before  the  Public  Utilities  Commission  of 

the  District  of  Columbia. 

P.  U.  C.  No.  3305,  Formal  Case  No.  316 

In  the  Matter  of:  Investigation  of  rates,  tolls,  charges 
tariffs,  rules,  regulations  and  conditions  of  service  of 
the  Washington  Gas  Light  Company. 

Room  500, 

District  Building, 

Washington,  D.  C., 

August  18,  1942. 

Met  pursuant  to  notice,  at  10 :00  a.  m. 

Present : 

Gregory  Hankin,  Chairman. 

James  M.  Flanagan,  Vice-Chairman. 

Commissioner  C.  W.  Kutz,  Engineer  Commissioner. 

E.  J.  Milligan,  Executive  Secretary,  P.  U.  C. 

Lloyd  B.  Harrison,  Special  Assistant,  Corporation  Coun¬ 
sel. 

H.  L.  Booth,  O.  P.  A. 

John  Keane,  D.  C.  Gas  Employees  Union. 

Andrew  McNamara,  Machinists’  Union. 

Present  also: 

Marcy  L.  Sperry,  President,  Washington  Gas  Light  Com¬ 
pany. 

E.  S.  Boothy,  Vice-President,  Washington  Gas  Light 
Company. 

Robert  C.  Owers,  Treasurer,  Washington  Gas  Light 
Company. 

470  O.  H.  Ritenour,  Assistant  Treasurer,  Washington 
Gas  Light  Company. 


69 


Stoddard  M.  Stevens,  E.  Barrett  Prettyman,  and  C. 
Oscar  Berry,  counsel,  Washington  Gas  Light  Company. 


471  Proceedings. 

The  Chairman :  The  hearing  will  come  to  order. 

This  is  the  annual  hearing  on  the  rates  of  the  Washing¬ 
ton  Gas  Light  Company,  which  is  set  under  the  sliding  scale 
plan.  I  will  ask  the  parties  to  note  their  appearances.  Is 
there  anyone  representing  the  Washington  Gas  Light  Com¬ 
pany  here? 

Mr.  Prettyman:  The  Washington  Gas  Light  Company 
appearances  are  Stoddard  M.  Stevens  of  New  York,  C. 
Oscar  Berry  and  E.  Barrett  Prettyman  of  Washington. 

Mr.  Harrison :  Lloyd  Harrison  for  the  Commission. 

Chairman  Hankin:  Anyone  else? 

Mr.  Booth:  I  would  like  to  enter  the  appearance  of  the 
Office  of  Price  Administration  by  H.  L.  Booth,  Utilities 
Counsel. 

I  do  not  know  whether  this  vrould  be  the  proper  time,  Mr. 
Chairman,  if  the  Commission  please,  but  I  have  a  petition 
here  for  leave  to  intervene.  I  should  like  to  file  that  peti¬ 
tion  with  this  Commission  at  this  time  on  behalf  of  the 
Office  of  Price  Administration. 

I  regret  to  say  that  we  were  unable  to  comply  with  the 
rules  of  this  Commission  which  require  prior  notice  to  the 
parties  with  respect  to  petitions  of  this  character. 

472  The  decision  to  seek  the  Commission’s  approval  for 
leave  to  intervene  was  reached  only  late  yesterday, 

if  the  Commission  please,  and  I  was  unable  to  advise  coun¬ 
sel  for  the  company  until  this  morning  of  that  decision.  I 
advised  counsel  in  a  general  way  of  the  nature  of  this  pe¬ 
tition  for  leave  to  intervene  (hands  papers  to  members  of 
Commission). 

If  I  may,  I  would  like  to  refer  very  briefly  to  its  contents. 

The  petitioner  is  the  Price  Administrator  of  the  United 
States.  This  office  was  created  by  the  Emergency  Price 
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Control  Act  of  1942.  The  functions  and  duties  of  the  Ad¬ 
ministrator  under  that  Act  are  to  stabilize  prices  and  pre¬ 
vent  speculative  and  abnormal  increases  in  prices,  to  elim¬ 
inate  and  to  prevent  profiteering,  hoarding,  manipulation, 
speculation,  and  other  disruptive  practices  resulting  from 
abnormal  market  conditions  and  scarcities  caused  by  or  con¬ 
tributing  to  the  national  emergency;  assuring  that  defense 
appropriations  are  not  dissipated  by  excessive  prices. 

Protecting  persons  with  relatively  fixed  and  limited  in¬ 
comes,  consumers,  wage  earners,  investors,  and  persons  de¬ 
pendent  upon  life  insurance,  annuities  and  pensions,  from 
undue  impairment  of  their  standard  of  living,  and 

473  preventing  a  post-emergency  collapse  of  values. 

The  program  of  the  Office  of  Price  Administration 
to  stabilize  commodity  prices  and  costs  of  living  is  essen¬ 
tial  to  the  success  of  the  war  effort. 

In  accordance  with  the  purposes  of  the  Emergency  Price 
Control  Act,  the  Office  of  Price  Administration  has  under¬ 
taken  to  stabilize  commodity  prices  and  the  cost  of  living 
throughout  the  country  by  a  series  of  maximum  price  reg¬ 
ulations.  Indeed,  general  price  increases  have  appeared  to 
be  such  a  grave  threat  to  the  efficient  production  of  war 
materials  and  to  the  stability  of  the  national  income,  that 
the  Office  of  Price  Administration,  within  the  limits  of  stat¬ 
utory  authorization,  has  established  maximum  selling  prices 
for  all  commodities  and  services. 

The  immediate  purpose  of  these  regulations  is  to  guar¬ 
antee  to  the  American  people  that  every  living  cost  will  re¬ 
main  stable  and  that  the  cycle  of  increasing  prices,  increas¬ 
ing  wages,  leading  to  disastrous  inflation,  may  be  averted. 

The  Washington  Gas  Light  Company  is  a  utility  en¬ 
gaged  in  the  business  of  supplying  gas  service  to  domestic 
commercial  and  industrial  consumers  in  the  District  of  Co¬ 
lumbia  at  rates  and  charges  which  are  subject  to  the 

474  jurisdiction  of  the  Public  Utilities  Commission  of  the 
District  of  Columbia.  We  of  course  recognize  that 

utility  rates  are  exempt  from  the  jurisdiction  of  the  Office 
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of  Price  Administration  under  the  Emergency  Price  Con¬ 
trol  Act. 

It  appears  that  payments  for  gas  service  represent  a 
regular  item  in  the  cost  of  living  of  a  vast  majority  of  resi¬ 
dents  in  the  District  of  Columbia. 

This  Commission  by  its  order  of  December  13,  1935,  es¬ 
tablished  a  sliding  scale  arrangement  for  determining  the 
rates  and  charges  which  the  company  shall  be  allowed  to 
demand  and  collect  for  supplying  such  gas  service. 

Pursuant  to  the  provisions  of  said  sliding  scale  arrange¬ 
ment  the  Commission  has  entered  upon  an  investigation  for 
the  purpose  of  determining,  among  other  things,  the  amount 
to  be  applied  for  the  decrease  or  increase  of  rates  during 
the  rate  year  commencing  September  1,  1942,  and  has  di¬ 
rected  that  a  hearing  be  held  thereon  commencing  August 
18, 1942. 

This  company,  so  we  are  informed,  contends  that  its  net  | 
earnings  during  the  fiscal  year  ended  June  30,  1942,  were 
approximately  $464,000  less  than  it  was  entitled  to  earn 
under  the  provisions  of  said  sliding  scale  arrangement.  It, 
therefore,  seeks  to  have  an  increase  of  approximately 
475  $387,122  applied  during  the  rate  year  commencing 

September  1,  1942,  and  requests  that  its  schedule  of 
rates  be  adjusted  accordingly. 

It  is  contended  by  the  company  that  according  to  the  pro¬ 
visions  of  said  sliding  scale  arrangement  of  December  1, 
1935,  the  company  is  entitled  to  such  increase  in  rates  and 
charges  to  compensate  it  for  the  difference  between  the 
actual  return  earned  during  the  last  fiscal  test  year  and 
the  return  which  it  was  permitted  to  earn  under  the  ar¬ 
rangement.  To  a  certain  degree  the  alleged  deficiency  is 
made  up  because  of  alleged  estimated  increases  in  Federal 
income  and  surplus  profit  taxes. 

The  approval  of  an  increase  in  utility  rates  because  of 
increased  Federal  income  taxes  would  be  contrary  to  the 
intention  of  the  Congress,  inflationary  in  character  and 
would  adversely  affect  the  program  and  policies  of  the 
Office  of  Price  Administration  to  stabilize  prices. 
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It  appears  that  this  is  the  first  time  since  the  United 
States  entered  the  war  that  the  Commission  is  called  upon 
to  make  a  determination  or  to  fix  rates  under  said  sliding 
sOale  arrangement.  The  application  of  the  arrangement 
should  be  reconsidered  in  the  light  of  the  Govern- 

476  mentis  program  to  prevent  inflation  and  to  stabilize 
the  cost  of  living. 

We  also  suggest  that  the  question  of  under  what  circum¬ 
stances  rates  and  charges  for  gas  service  should  be  in¬ 
creased  during  this  period  of  national  emergency  resulting 
from  the  war,  is  one  of  basic  national  importance,  in  which 
the  Office  of  Price  Administration  has  a  substantial  in¬ 
terest. 

For  these  reasons,  if  the  Commission  please,  we  ask  that 
we  be  given  the  right  to  intervene.  We  ask  that  the  Com¬ 
mission  waive  its  rule  requiring  customary  notice  and  that 
we  be  made  a  party  to  this  proceeding. 

Chairman  Hankin :  Mr.  Prettyman? 

Mr.  Prettyman :  Mr.  Chairman,  we  have  no  objection  to 
the  waiving  of  the  rules  with  regard  to  notice.  It  is  true, 
as  Mr.  Booth  has  just  said,  we  received  notice  only  a  very 
few  minutes  ago.  Mr.  Booth  was  kind  enough  to  call  me 
on  the  telephone  and  tell  me  about  it.  However,  we  do  not 
want  to  be  in  the  position,  by  waiving  notice,  of  assenting 
to  the  proposition  that  the  Office  of  Price  Administration 
has  an  actual  place  in  a  proceeding  of  this  sort  or  that  they 
have  any  function  to  perform  in  a  proceeding  like  this. 
That  is  a  matter  for  the  Commission  to  decide  upon  the 
petition.  Also,  we  do  not  want  to  be  put  in  the  posi- 

477  tion  of  conceding  any  of  the  statements  of  fact  that 
are  in  the  petition,  particularly  in  regard  to  the  in¬ 
crease  being  based  upon  an  estimate  of  taxes,  because  there 
is  no  estimate  of  next  year’s  taxes  involved.  The  computa¬ 
tion  relates  to  the  actual  taxes  paid  last  year,  and  even  in 
that  view,  only  one-third  of  the  amount  involved  here — as 
a  matter  of  fact  about  only  one-fourth — would  in  any  way 
be  affected  by  the  treatment  of  taxes,  even  if  all  of  the 
taxes  were  thrown  out. 
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Mr.  Harrison :  .If  the  Commission  please,  Mr.  McNamara 
is  in  tlie  hearing  room,  and — 

Chairman  Hankin :  Are  you  going  to  speak  on  this  par¬ 
ticular  question? 

Mr.  Harrison :  No,  I  was  just  going  to  refer  to  another 
appearance.  I  am  sorry. 

Chairman  Hankin:  The  Commission  rules  that  the  re¬ 
quirement  in  the  rules  that  a  petition  for  intervention  be 
filed  within  five  days  before  the  hearing,  will  be  waived  in 
this  case,  and  the  Office  of  Price  Administration  will  be  j 
granted  leave  to  intervene — the  Administrator  will  be 
granted  leave  to  intervene  in  this  matter. 

Mr.  Keane :  I  do  not  wish  to  file  a  petition  to  intervene 
but  I  would  like  to  have  the  record  show  that  the  Dis- 
478  trict  of  Columbia  Gas  Employees  Union  is  repre¬ 
sented  in  the  hearing  by  counsel.  I  do  not  wish  to 
take  an  active  part  but  I  would  like  the  record  to  show  the 
Gas  Company  Union  is  represented  by  counsel. 

Chairman  Hankin:  By  counsel? 

Mr.  Keane:  Yes. 

Chairman  Hankin :  Who  is  counsel? 

Mr.  Keane:  I  am,  John  Keane. 

Chairman  Hankin:  You  are  a  member  of  the  Bar? 

Mr.  Keane:  Yes,  sir. 

**#*##*#** 

482  Chairman  Hankin :  Prior  to  this  hearing,  this  Com¬ 
mission,  on  August  14th,  held  a  prehearing  confer¬ 
ence  with  representatives  of  the  Washington  Gas  Light 
Company.  The  conferees  at  that  conference  representing 
the  Washington  Gas  Light  Company  were  Mr.  E.  Barrett 
Prettyman,  Mr.  Robert  C.  Owers  and  Mr.  0.  H.  Ritenour, 
and  for  the  Commission  the  conferees  were  Mr.  McElfresh, 
Mr.  Falk,  Mr.  Nicholson  and  Mr.  Harrison. 

These  conferees  conlcuded  that  they  wished  to  bring  up 
at  this  hearing,  questions  relating  to  the  following  items: 

1.  Contribution  to  the  National  Capital  Committee; 
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2.  Depreciation  on  appliances  on  display; 

3.  Transfer  from  sales  promotion  to  merchandise  and 
jobbing; 

4.  Treatment  of  expenses  of  financing  not  carried  out ; 

5.  Contribution  to  United  Service  organizations; 

6.  Treatment  of  excess  profits  taxes; 

7.  Adjustment  on  account  of  rise  in  cost  of  fuel,  the  issue 
being  as  to  what  inventory  figure  to  use  in  making  the 

adjustment. 

483  In  addition,  at  the  prebearing  conference,  a  num¬ 
ber  of  questions  were  raised,  and  on  April  17th  I 

addressed  a  memorandum  to  the  Commission  stating  what 
additional  questions  would  be  raised  in  this  hearing  and 
specifying  the  items  which  vrould  constitute  the  subject  of 
the  hearing.  I  should  like  to  read  this  memorandum  into 
the  record  so  that  we  will  all  know  what  these  items  are. 

In  addition  to  the  seven  questions  raised  by  the  conferees 
at  the  prehearing  conference  held  on  Friday,  August  14th, 
I  desire  to  raise  a  number  of  additional  questions,  some  of 
which  will  require  testimony,  while  others  raise  only  ques¬ 
tions  of  law. 

1.  In  the  rate  base  of  July  1,  1941,  excluding  working 
capital,  there  is  included  an  item  of  $1,055,549.52,  repre¬ 
senting  the  difference  between  the  appraised  value,  as  of 
June  30, 1935,  and  the  original  cost.  All  other  items  repre¬ 
senting  plant  account  are  substantially  the  book  value  and 
are  treated  as  the  original  cost  in  the  proposed  reclassifica¬ 
tion  under  the  Uniform  System  of  Accounts. 

Query:  Should  the  $1,055,549.52  be  retained  as  part  of 
the  rate  base? 

This  question  does  not  require  the  taking  of  testi- 

484  mony,  unless  it  should  be  decided  that  the  $1,055,- 
549.52  be  excluded  from  the  rate  base.  If  it  is  de¬ 
cided  that  it  should  be  excluded,  then  an  opportunity  should 
be  afforded  to  the  company  to  establish  that  the  excess  ap¬ 
praisal  value  over  and  above  original  cost  is  less  than  this 
account. 
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Refrigerators  $60,424.50 

Househeating  appliances  167,441.47 

Househeating  appliances — Utilization  Dept.  1,727.08 

Commercial  appliances  33,697.68 

Commercial  appliances — Utilization  Dept.  59.14 

Commercial  appliances — Government  Sales  Dept.  442.92 

Other  appliances  and  miscellaneous  (ranges  and 
water  heaters)  135,518.60 

Other  appliances  and  miscellaneous  (ranges  and 
water  heaters) — Utilization  Dept.  25.38 

Maintaining  Installations  41,478.05 

Distributed  to  Washington  Gas  Light  Company 
of  Montgomery  County,  Maryland  (51,716.48) 


$389,098.33 

Query:  Are  these  items  properly  chargeable  to  the  Com¬ 
pany’s  operations  as  a  public  utility,  or  are  they  really  ex¬ 
penses  of  the  Company’s  appliance  business?  This  is  a 
question  which  will  require  the  taking  of  testimony  in 
485  order  to  afford  the  company  an  opportunity  to  show 
that  any  or  all  of  these  items  are  properly  charge¬ 
able  to  its  sale  of  gas. 

3.  Sales  Promotion  Expenses  are  charged  in  the  amount 
of  $216,072.27,  including  the  following  items : 


Supervision 

Salaries  and  commissions 

Demonstration 

Advertising 

Miscellaneous  Sales  Expense 
Distributed  to  Washington  Gas  Light  Company 
of  Montgomery  County,  Maryland 


Adjustment  by  P.  U.  C.  staff 


$83,577.50 

92,901.74 

20,840.46 

49,794.81 

27,636.37 

(31,330.38) 

243,420.50 

27,348.23 


$216,072.27 
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The  following  questions  are  raised  with  reference  to 
these  items : 

(a)  Are  promotion  expenses  properly  chargeable  to  the 
consumer  ? 

(b)  Assuming  that  sales  promotion  expenditures  are  per¬ 
missible  as  charges  against  the  consumer,  are  these  partic¬ 
ular  expenditures  properly  chargeable  to  the  consumer? 

(c)  Are  any  of  these  expenditures  really  chargeable  to 
the  Company’s  appliance  business? 

486  If  the  first  question  is  answered  in  the  negative, 
then  there  is  no  need  of  taking  any  testimony.  If  it  is 

answered  in  the  affirmative,  then,  of  course,  it  is  necessary 
to  take  evidence. 

4.  Among  the  items  of  Administrative  and  General  Ex¬ 
penses,  there  is  included  a  classification  of  General  Officers 
and  Executives.  Among  these,  it  appears,  the  President 
of  the  Corporation  was  paid  $31,666.59,  the  Vice  President 
and  General  Manager  $18,000,  the  Vice  President  and  Treas¬ 
urer,  $15,000.00,  the  Assistant  Vice  President  $8,800.00,  the 
Comptroller  $8,561.54,  and  the  Secretary  $6,600.00;  also  the 
Budget  Director  at  the  rate  of  $700.00  per  month,  the  Exec¬ 
utive  Assistant  $500.00  per  month,  the  Auditor  $458.32  per 
month,  and  the  Chief  Accountant  $450.00  per  month.  In 
addition,  the  General  Counsel  of  the  Company,  not  em¬ 
ployed  exclusively  by  the  Company,  is  paid  at  the  rate  of 
$18,000  per  year.  These  officers  and  employees  of  the  Com¬ 
pany  render  services  both  to  the  public  and  to  the  stock¬ 
holders.  The  question  involved  is  whether  there  should  be 
a  division  between  the  rater-payers  and  the  stockholders, 
in  the  payment  of  these  salaries,  and,  if  so,  how  much  should 
the  rate-payer  be  required  to  pay. 

487  5.  There  is  charged  an  amount  of  $38,198.62  for 
employees  welfare,  including  the  following  items : 
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Group  Insurance  Premiums  $27,378.32 

Miscellaneous 

Two-thirds  of  Safety  Department’s 


Expenses 

$8,729.02 

Salary  of  Band  Leader 

1,200.00 

Quarter-Century  Dinner 

542.19 

Bowling  Team  Expenses 

150.00 

Medical  Examination  to  determine  fit¬ 

■ 

ness  for  service 

26.00 

Miscellaneous 

173.09  10,820.30 

In  the  same  category  as  the  above  belongs  an  item  of 
$20,592.32  for  pensions,  and  a  payment  of  $5,000.00  to  Tow- 1 
ers,  Perrin,  Foster  &  Crosby  for  personal  services  in  rela- 1 
tion  to  employees’  retirement  plan  study. 

The  question  here  involved  is  whether  any,  or  all,  of  these 
expenditures  are  properly  chargeable  to  the  Company’s 
business  of  selling  gas  to  the  public,  or  whether  they  are 
the  type  of  charges  which  should  be  borne  by  the  company 
itself. 

6.  Among  the  miscellaneous  expenses  are  items  as  to 
which  the  question  arises  whether  the  expenses  are 
488  incurred  solely  for  the  benefit  of  the  stockholders, 
and  whether  the  rate-payer  should  be  required  to  pay 
any  part  of  these  expenses.  These  are : 


Trustees  and  Transfer  Agents’  Fees  $13,436.44 

Reports  to  stockholders  and  expense  of  stock¬ 
holders’  meetings  1,748.13 

Treasurer,  New  York  Stock  Exchange — annual 
fee  375.00 

American  Bank  Note  Co. — Imprints  on  stock 
certificates  205.85 

Dividend  notices:  $70.31 

68.11 

69.09 

70.07  277.58 
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Some  of  the  items  of  expenses  are  in  the  nature  of  con¬ 
tributions,  which  property  should  be  charged  to  the  com¬ 
pany,  rather  than  the  rate-payer,  on  the  theory  that  the 
company  should  make  its  own  contributions  for  charity, 
rather  than  to  contribute  other  people’s  money.  These  are : 


Tickets  to  Police  and  Fire  Outing  $10.00 

Tickets  to  Police  and  Fire  Field  Day  30.00 

Tickets  for  representatives  of  the  Company  to 
dinner  for  retiring  Sup’t  of  Police  50.00; 

also  to  educational  institutions: 

Institute  of  Gas  Technology  $1,668.30 


489  7.  The  reasonableness  of  certain  membership  dues 

or  subscriptions  to  publications  should  be  justified 


by  the  company;  for  example: 

Association  dues  $5,985.15 

American  Management  Association  100.00 

U.  S.  Chamber  of  Commerce  150.00 

National  Association  of  Manufacturers  100.00 

National  Industrial  Information  Committee  250.00 

Merchants  and  Manufacturers  Association  50.00 

Better  Business  Bureau  225.00 


8.  Of  the  total  taxes  paid  by  the  company,  in  the  sum 
of  $1,099,333.63,  a  question  is  raised  as  to  the  propriety  of 
charging  the  following  taxes  to  the  rate-payers : 


Federal  Capital  Stock  Tax 
Prince  George’s  Capital  Stock  Tax 
Maryland  State  Capital  Stock  Tax 
County  Capital  Stock  Tax 
Federal  Income  Tax 


$35,400.00 
70.50 
1,779.18 
10,905.43 
$598,733 .86,  of 
which  63,663.79  is 
Excess  Profits  Tax 


District  of  Columbia  Income  Tax 


48,763.81 


(The  foregoing  figures  are  prior  to  allocation  and 
490  adjustment.) 
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In  this  connection,  a  question  is  also  raised  concerning 
an  expenditure  made  to  Stone  and  Webster  for  services  and 
expenses  of  K.  P.  Teele  for  Excess  Profits  Taxes,  in  the 
sum  of  $439.05. 

The  sliding  scale  plan  adopted  by  Order  No.  1458,  does 
not  contemplate  that  the  rate  base  be  inflated  or  that  items 
may  be  improperly  charged  to  operating  expenses.  Ordi¬ 
narily,  it  is  the  duty  of  this  Commission  to  scrutinize  care¬ 
fully  all  elements  entering  into  the  rate  determination. 
With  the  adoption  of  the  sliding  scale  plan,  the  duty  of  care 
is  still  greater.  We  are  determining  rates  which  will  be 
effective  not  only  until  the  next  hearing,  but  which  will  have 
their  effect  on  many  years  to  come.  Furthermore,  with  the 
rate  base  determined  (once  it  is  properly  determined),  and 
with  no  substantial  questions  relating  to  operating  income, 
our  task  is  greatly  simplified.  Therefore,  we  must,  under 
all  circumstances,  pay  special  attention  to  the  items  of 
expense. 

Although  the  order  of  investigation  was  issued  last 
March,  and  the  Commission’s  staff  was  supposed  to  scru¬ 
tinize  all  items  of  expense  preparatory  to  the  hearing,  the 
Company’s  books  for  the  test  year  ending  June  30,  1942, 
were  not  completed  until  this  month.  The  members  of  the 
Commission  had  no  opportunity  to  acquaint  them- 
491  selves  with  any  part  of  this  case  until  the  day  before 
the  prehearing  conference.  To  rely  merely  upon  the 
report  of  our  accounting  staff  as  to  the  rate  base,  operat¬ 
ing  revenue  and  operating  expenses  would  mean  that  w”e  are 
divesting  ourselves  of  the  rate-making  function  very  sub¬ 
stantially.  We  might  as  well  let  our  accountants  determine 
the  rates. 

But  there  is  still  another  reason  why  we  should,  at  this 
time,  redouble  our  efforts  to  prevent  rate  increases  result¬ 
ing  from  improper  charges  as  operating  expenses.  We  are 
now  at  war.  Congress  and  the  Executive  have  decreed 
that  our  war  effort  requires  the  prevention  of  further  un¬ 
warranted  increases  in  price.  This  has  been  done,  in  part, 


80 


by  the  enactment  of  the  Emergency  Price  Control  Act  of 
1942.  While  utility  rates  are  exempted  by  this  Act,  this 
exemption  was  made,  in  my  judgment,  because  it  was  as¬ 
sumed  that  the  regulatory  agencies  would  exercise  the 
closest  scrutiny  over  rate  increases,  and  that  this  policy  of 
the  National  Government  would  become  one  of  the  dominant 
principles  determining  utility  rates  in  war  time.  I  believe 
that  it  is  the  obligation  of  this  Commission  to  scrutinize 
to  the  fullest  possible  extent  all  requests  for  rate 

492  increases. 

I  do  not  believe  the  previous  inclusion  of  unwar¬ 
ranted  items  in  the  rate  base  and  the  fact  that  many  of  the 
items  of  operating  costs  have  been  accepted  as  a  matter  of 
course  in  previous  years  preclude  an  independent  review 
of  them  at  this  time.  I  believe  that  counsel  for  the  com¬ 
pany,  at  the  prehearing  conference,  agreed  that  the  Com¬ 
mission  is  not  precluded  from  reopening  such  questions  as 
it  believes  necessary  in  the  discharge  of  its  obligations  under 
the  law,  which  is  the  correct  law  in  this  matter. 

Mr.  Prettyman :  If  the  Commission  please,  at  the  conclu¬ 
sion  of  the  prehearing  conference,  I  requested  a  statement 
of  the  questions  which  would  be  raised,  a  formal  statement 
of  those  questions,  in  order  that  the  company  might  deter¬ 
mine  vrhat  procedure  it  would  follow  and  what  requests  it 
would  make,  because  the  questions  at  that  time  were  asked 
orally  and  only  rough  notes  were  made. 

I  might  say  we  had  not  had  a  copy  of  the  memorandum 
which  you  have  read  and  did  not  know  about  it  until  you 
read  it,  but  the  questions  relate  to  the  same  subject  matter 
that  the  questions  related  to  as  were  asked  at  the  prehear¬ 
ing  conference. 

These  questions  raise  a  great  many  questions  of 

493  procedure.  In  the  first  place,  the  first  question  as 
to  whether  the  rate  base  as  stated  in  the  sliding 

scale  order  should  be  amended  to  eliminate  $1,000,000,  we 
think,  has  no  place  in  this  proceeding.  This  proceeding  was 
brought  under  an  order  which  contemplates  the  determina- 
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tion  of  rates  and  charges  pursuant  to  the  sliding  scale  ar¬ 
rangement.  The  item  to  which  the  question  is  directed  is 
an  integral  part  of  the  sliding  scale  arrangement.  So  we 
think  if  the  Commission  is  going  to  inquire  into  that  ques¬ 
tion,  as  to  whether  the  $1,000,000  should  be  included  in  the 
rate  base,  a  proceeding  should  be  brought  directed  to  the 
question  as  to  whether  the  rate  base  included  in  the  sliding 
scale  arrangement  should  be  re-examined. 

As  soon  as  that  question  is  raised,  a  great  many  questions 
then  arise.  The  sliding  scale  arrangement  rests  principally 
on  three  propositions — three  phases,  I  might  say,  or  factors, 
the  rate  base,  the  depreciation  and  the  rate  of  return.  Those 
three  together  make  a  composite.  As  soon  as  you  question 
one  of  them — if  the  Commission  is  going  to  raise  a  question 
as  to  one  of  them — it  immediately  raises  the  question  as  to 
the  continuation  of  the  sliding  scale  itself,  and  the  company 
and  the  Commission  would  have  to  determine  whether 
494  if  one  of  those  elements  is  to  be  changes,  they  wish 
to  abrogate  the  sliding  scale,  or  go  on  with  it. 

In  the  next  place,  the  question  as  to  that  item  raises  a 
great  many  questions  of  evidence  and  fact.  The  record, 
as  the  Commission  knows,  was  taken  over  a  good  many 
years,  relating  to  the  property  of  the  company,  valuation, 
and  so  forth,  which  proceeding  terminated  in  the  sliding 
scale  order.  Obviously,  if  the  question  as  to  the  figure  at 
which  land  should  be  included  in  the  rate  base  is  to  be  re¬ 
examined,  that  old  record  will  have  to  be  re-examined  and 
new  evidence  will  have  to  be  taken. 

Now,  because  I  am  of  the  view  that  this  question  as  to 
land  goes  to  the  sliding  scale  order  itself  and  therefore 
should  be  raised  in  another  proceeding,  because  this  pro¬ 
ceeding  by  the  terms  of  the  order  is  for  determination  of 
rates  and  charges  pursuant  to  the  sliding  scale  arrange¬ 
ment,  I  submit  a  motion  that  the  question  be  stricken  and 
ask  for  a  ruling  on  the  motion. 

Mr.  Stevens:  On  the  question  of  the  rate  base,  may  I 
point  out  that  you  gentlemen  are  all  familiar  with  the 
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i  Smythe  and  Ames  cases,  and  the  general  law  on  the  sub¬ 
ject  of  valuation.  This  Commission  in  valuing  the  proper¬ 
ties  of  the  "Washington  Gas  Light  Company  in  its  Order 
No.  1341  of  March  19,  1935,  gave  consideration  to  original 
cost,  reproduction  cost  new  and  depreciation.  Now, 

506  when  the  sliding  scale  rate  base  was  arrived  at,  it 
was  decided  by  the  conferees,  by  the  two  parties  to 

the  agreement,  that  the  rate  base  of  $21,000,000  should  for 
1  purposes  of  bookkeeping  and  accounting,  be  as  near  orig¬ 
inal  cost  for  the  physical  property  other  than  land  as  was 
possible.  You  will  of  course  appreciate  that  from  the  stand- 
1  point  of  regulation  and  the  company’s  operations  and  book- 
1  keeping,  it  was  very  much  better  to  put  at  least  part  of  the 
1  rate  base  on  original  cost.  The  company  was  very  care- 
1  ful  at  that  time  to  say  that  because  a  certain  part  of  the 
1  base  was  on  an  original  cost  foundation,  it  did  not  mean 
that  in  the  normal  valuation  and  rate  procedure  it  was 
willing  to  go  forward  with  that  kind  of  a  rate  base,  and  the 
1  Commission  at  the  time  was  thoroughly  familiar  with  the 
position  of  the  company. 

Now,  the  land  item  was  based  on  the  actual  finding  of 
value  made  by  the  Commission.  The  Commission  made  a 
finding  in  its  Order  No.  1341  of  the  value  of  the  company’s 
lands.  That  value  was  less  than  the  appraised  value  which 
was  testified  to  by  the  witnesses  for  the  company  and  by 
1  the  witnesses  for  the  Commission.  In  other  words,  the 
Commission  found  a  value  which  was  less  than  either. 
Now,  that  land  was  acquired,  a  good  part  of  it,  be- 

507  tween  the  organization  of  the  company  in  1848  and 
1870,  during  a  period  when  land  values  were  so  dif- 

1  ferent  than  they  are  today  in  the  City  of  Washington  there 
1  is  no  comparison  whatsoever,  and  it  seemed  to  the  Com¬ 
mission  and  to  the  company  that  the  fair  part  of  the  rate 
base  to  be  founded  upon  land  should  be  founded  upon  the 
appraisal  made  of  that  land  by  the  Commission.  Mind  you, 
the  company  was  not  satisfied  with  that  appraisal.  The 
Commission  had  appealed  from  the  valuation  and  the  com- 
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pany  had  good  reason  to  believe  the  courts  would  have  ujj- 
set  the  Commission’s  appraisal;  nevertheless,  in  the  inter¬ 
est  of  getting  on,  this  rate  base  was  fixed  on  the  Commis¬ 
sion’s  own  appraisement  of  this  land.  At  no  time,  as  faf 
as  I  know,  have  the  courts  taken  the  position  that  original 
cost  should  be  the  rate  base.  I  hope  that  answers  you}: 
question,  Mr.  Hankin.  If  it  does  not,  I  will  be  glad  to  go 
further. 

Chairman  Hankin :  Mr.  Booth? 

Mr.  Booth:  If  the  Commission  pleases,  this  issue  which 
has  just  been  discussed,  presents  the  fundamental  question! 
as  to  whether  the  Commission  is  precluded  from  giving  con¬ 
sideration  to  the  effect  of  war  conditions  upon  the  sliding 
scale  arrangement  and  of  the  rate  of  return  and  the  other 
fundamental  aspects  in  determining  whether  or  not 
508  an  increase  in  rates  should  be  granted.  I  think  that 
we  ought  to  be  heard  upon  the  question. 

It  is  true  that  the  sliding  scale  arangement  may  be  a  very 
valuable  device  in  fixing  rates  by  a  regulatory  agency, 
However,  the  Commission  in  its  1935  order,  clearly  indi¬ 
cated  that  by  entering  into  this  arrangement  it  could  noil 
divest  itself  of  jurisdiction  to  fix  fair  and  reasonable  rates, 
and  I  assume  by  that,  in  giving  consideration  to  every  im¬ 
portant  and  necessary  factor  upon  which  fair  and  reason¬ 
able  rates  should  be  considered. 

Moreover,  on  page  2  of  its  order  the  Commission,  it  seems 
to  me,  recognizes  that  the  arrangement  would  have  to  be 
of  a  flexible  character  in  order  that  it  might  give  considera¬ 
tion  to  conditions  as  they  might  change  from  time  to  time. 

In  that  connection  let  us  consider  first  of  all  the  question 


as  to  what  is  a  fair  i*ate  of  return.  It  may  be  that  6}4  per 
cent  after  the  payment  of  all  expenses  including  taxes,  may 
have  been  a  fair  rate  of  return  in  1935  when  this  arrange¬ 
ment  was  entered  into,  but  I  think  that  the  courts  have  held 
time  and  time  again  that  what  is  a  fair  rate  of  return  in 
one  vear  mav  not  be  a  fair  rate  of  return  in  another  vear  if 

•»  w  • 

economic  conditions  change.  So  it  seems  to  me  that  here, 
with  the  company  admitting  that  on  its  own  figures 


84 


509  it  is  earning  approximately  5  per  cent  after  the  pay¬ 
ment  of  all  expenses,  including  an  allowance  for  all 

Federal  income  and  surplus  profits  taxes,  I  think  there 
would  be  a  very  serious  question  as  to  whether  or  not  in 
view  of  the  economic  conditions  which  the  nation  faces  to¬ 
day,  the  World  war  and  the  program  of  the  Government  to 
stabilize  prices  and  prevent  increases  in  the  cost  of  living, 
whether  or  not  a  return  of  that  character  should  not  be  con- 
'  sidered  adequate,  at  the  same  time  giving  due  consideration 
to  the  obligation  of  the  Commission  in  carrying  out  the 
sliding  scale  arrangement  entered  into  with  the  company. 

All  we  would  like  to  do  is  to  have  a  reasonable  oppor- 
1  tunitv  to  present  to  the  Commission  the  issues  which  we 
1  think  the  Commission  ought  to  give  basic  consideration  to 
before  making  an  adjustment  in  the  rates  which  the  com¬ 
pany  seeks  in  this  case.  We  do  not  want  to  delay  this  case 
unduly,  but  the  facts  were  first  called  to  our  attention  last 
Friday  at  the  informal  prehearing  conference  and  we 
would  like  to  have  a  reasonable  opportunity  to  present  our 
1  views  to  the  Commission  as  to  how  we  think  the  effect  of 
the  war  and  the  program  of  the  national  government  to  pre¬ 
vent  further  increase  in  the  cost  of  living,  should 

510  affect  the  determination  which  the  Commission  must 
make  in  this  proceeding. 

Chairman  Hankin:  Mr.  Harrison,  do  you  want  to  say 
something  on  this  question  of  rate  base? 

Mr.  Harrison:  I  do  not  have  anything  to  say  on  that 
unless  the  Commission  wishes  to  know  my  views  on  the 
subject.  The  rate  base  has  been  determined,  as  I  under¬ 
stand  it,  and  as  the  Chief  Accountant  will  testify,  accord¬ 
ing  to  the  sliding  scale  plan  that  he  understands  it.  I  might 
1  say  on  the  question  of  whether  or  not  the  rate  base  should 
be  changed,  I  do  believe  that  is  one  of  the  fundamentals  in 
the  application  of  the  sliding  scale  plan,  and  on  the  question 
of  the  rate  of  return,  since  that  question  was  raised,  I  would 
like  to  speak  from  recollection  on  that  point  as  relates  to 
the  change  in  the  rate  of  return  of  the  Potomac  Electric 
1  Power  Company.  My  recollection  is  that  was  made  the 
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matter  of  investigation  by  the  Commission’s  order.  Now, 
I  distinctly  remember  when  the  question  of  the  rate  of  re¬ 
turn  of  the  Washington  Gas  Light  Company  was  first  raised 
about  two  years  ago,  the  Commission  did  include  that  mat¬ 
ter  because  it  was  one  of  the  basic  elements  in  the  sliding 
scale  plan,  in  its  order  of  investigation,  and  because  of  cer¬ 
tain  events  the  Commission  deleted  that  one  item  in 
511  the  notice  of  hearing.  So  that  the  notice  of  hearing, 
as  in  this  case,  related  only  to  the  determination  of 
the  available  amount  for  return  and  available  amount  for 
decrease  or  increase  in  rates,  as  the  case  may  be. 

Chairman  Hankin:  Mr.  Prettyman,  you  covered  only 
the  first  question  I  raised.  Do  you  want  to  proceed  with  the 
other  question? 

Mr.  Prettyman :  I  can,  yes,  sir.  I  have  a  motion  before 
the  Commission,  of  course,  on  that  particular  question. 

Chairman  Hankin:  You  may  have  an  additional  mo¬ 
tion.  We  will  act  on  those  motions  in  executive  session. 

•  ••*#»••*• 

V.  A.  McElfresh, 

558  called  as  a  witness  on  behalf  of  the  Commission, 
having  been  first  duly  sworn,  was  examined  and  tes¬ 
tified  as  follows: 

Direct  Examination 

Mr.  Harrison:  Will  you  state  your  name  and  position, 
please? 

Mr.  McElfresh:  V.  A.  McElfresh;  Chief  Accountant  for 
the  Public  ITtilities  Commisssion. 

559  Mr.  Harrison:  Mr.  Elfresh,  as  Chief  Accountant 
have  you  had  supervision  over  the  matter  of  investi¬ 
gation  of  accounts  of  the  Washington  Gas  Light  Company 
and  the  Prince  Georges  Company  for  the  purpose  of  this 
hearing? 

Mr.  McElfresh :  Yes,  I  have. 

Mr.  Harrison:  Will  you  state  in  a  somewhat  detailed 
manner  the  method  of  investigation,  how  thoroughly  it  may 
have  been  done,  and  the  manner  in  which  it  was  done,  and 


the  number  of  men  engaged  and  the  approximate  time,  by 
some  measure  that  you  may  have  as  to  the  detail  and  com¬ 
pleteness  of  the  examination  of  the  records  of  the  com¬ 
panies  ? 

Mr.  McElfresh:  It  has  been  the  practice  in  examining 
the  books  of  the  Washington  Gas  Light  Company  and  the 
Prince  Georges  Gas  Company  in  connection  with  the  deter¬ 
mination  of  the  amount  available  for  increase  or  decrease 
of  rates  under  the  sliding  scale  arrangement,  to  make  a 
fairly  detailed  audit  of  the  operating  expenses  of  these  two 
companies  as  well  as  a  spot  check  of  conditions  of  the  plant 
and  retirements  of  plant  that  entered  into  the  determina¬ 
tion  of  the  rate  base. 

Certain  of  the  operating  expense  accounts  are  reviewed 
only  to  the  extent  of  making  comparison  with  prior  years. 

We  endeavor  to  investigate  as  many  accounts  in 
560  detail  as  possible. 

On  the  question  of  services  on  customer  premises 
for  this  particular  year  we  did  not  make  a  detailed  exam¬ 
ination  of  the  items  included  in  this  account.  We  have  on 
prior  years,  and  when  I  was  an  accountant  working  on  this 
job  I,  myself,  have  made  detailed  examinations  of  the 
charges  to  this  account. 

The  particular  purpose  of  this  detailed  examination  was 
to  see  whether  or  not  the  items  included  in  this  account  re¬ 
lated  to  the  gas  business  of  the  company  or  to  the  appliance 
business. 

Production  expenses  are  examined  in  much  the  same 
manner  as  this  account  has  been  examined  this  year.  There 
is  little  possibility  for  controversial  items  in  production 
accounts. 

Sales  promotion  expense  were  for  this  year,  and  for  as 
long  as  I  have  had  any  knowledge  of  the  audit  of  the  books 
of  this  company,  reviewed  in  considerable  detail,  with 
again  the  specific  purpose  in  mind  of  determining  the  pro¬ 
priety  of  the  charges  included  in  these  accounts,  again  with 
particular  reference  to  whether  or  not  they  apply  to  the  gas 
utility  business  or  to  the  appliance  business  of  the  company. 
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Administrative  and  general  expense  are  also  gone  into 
very  thoroughly,  because  it  is  here  that  controversial  items 
are  apt  to  appear.  Such  items  do  appear  and  from 

561  time  to  time  are  brought  to  the  attention  of  the  com¬ 
pany  by  the  accountants  on  the  job,  and  as  the  com¬ 
pany  concedes  these  points  the  books  are  corrected  an(l 
nothing  further  is  done  about  that  item. 

I  might  say  that  in  this  year  on  sales  promotion  expens^ 
we  discovered  a  misclassification  of  an  item  of  $1,124.3(1 
covering  newspaper  advertising  which  the  company  haji 
charged  as  institutional  advertising,  and  that  the  accoun 
ants  felt  properly  belonged  as  general  advertising. 

General  advertising  covers  advertising  of  appliances,  and 
the  practice  of  the  company  has  been  to  charge  20  per  cent 
of  such  general  advertising  to  the  appliance  business  of  thp 
company. 

This  correction  was  made  on  the  books  and  we  feel  it  }s 
now  in  accord  with  the  classification. 

Mr.  Harrison:  At  that  point,  that  item,  therefore,  dijd. 
not  find  its  way  in  any  of  the  exhibits  that  you  will  present 
later  on  as  showing  the  adjustment  in  the  accounts  of  th^ 
company,  did  it! 

Mr.  McElfresh :  No,  it  did  not. 

Mr.  Harrison:  Because  that  is  a  matter  that  has  beeh 
pointed  out  by  policing  of  the  accounts! 

562  Mr.  McElfresh:  That  is  correct. 

Mr.  Harrison:  And  that  is  illustrative  of  the  po¬ 
licing  you  perform  over  the  accounts  of  the  company  in  the 
course  of  this  investigation! 

Mr.  McElfresh:  That  is  right, 
along  that  line. 

I  believe  you  asked  also  a  question  of  the  extent  of  the 
audit  in  so  far  as  time  is  concerned. 

Mr.  Harrison:  Yes,  I  wanted  to  ask  you  particularly  if 
you  won’t  go  into  the  extent  of  the  investigation  as  to  this 
service  in  connection  with  consumer  premises. 

Did  vou  have  anvthing  more  to  sav  about  that ! 


I  could  go  on  at  length 
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i  Mr.  McElfresh :  No,  I  think  the  distinction  I  have  made 
about  covers  all  I  can  say  on  that  at  this  time. 

There  were  two  accountants  engaged  on  this  job;  one  of 
them,  Mr.  Falk,  started  on  this  work  on  March  30th.  Mr. 
Nicholson  started  on  March  26,  and  they  have  been  en¬ 
gaged  continuously  on  that  from  that  time  up  until  the  pres¬ 
ent  time. 

The  latter  part  of  July,  when  the  work  increased  due  to 
summarizing  the  analyses  that  had  been  made,  two  other 
accountants  were  assigned  to  this  job,  one  on  the 

563  23rd  and  one  on  July  30th. 

All  told  Mr.  Falk  and  Mr.  Nicholson  and  the  two 
other  accountants  have  put  in  1,927  man  hours  regular  time 
on  this  assignment  and  193  hours  overtime,  making  a  total 
of  2,110  man  hours. 

Mr.  Harrison :  Let  me  ask  you  about  another  police  item. 

It  was  earlier  stated  that  the  issue  which  we  thought  was 
still  existing  on  August  14  related  to  depreciation  on  ap¬ 
pliances  on  display  and  on  loan.  Will  that  adjustment  be 
found  in  an  exhibit  which  you  will  present? 

Mr.  McElfresh :  Yes,  that  adjustment  is  recorded  in  our 
exhibit. 

Mr.  Harrison :  But  that  is  one  of  the  items  that  was  not 
corrected  by  the  company  until  the  case  came  on  for  pre- 
hearing?  i 

Mr.  McElfresh:  That  is  right.  There  are  several  other 
items  in  that  category  that  have  been  called  to  the  atten¬ 
tion  of  the  Company  that  did  not  make  material  difference 
on  the  results  because  they  were  only  misclassification  in 
so  far  as  the  particular  primary  accounts  were  involved, 
and  these  errors  in  classifications  were  called  to  the  atten¬ 
tion  of  the  Company  and  they  have  agreed  to  change  their 
procedure  in  the  future  with  regard  to  items  of  this  nature, 
although  we  did  not  deem  it  of  sufficient  importance  to 
have  a  transfer  made  from  one  primary  account  to 

564  the  other. 

Mr.  Harrison :  Where  corrections  of  that  sort  are 
made  by  the  company,  upon  the  matter  being  called  to  their 
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attention  by  the  accounting  department  of  tbe  Commission, 
and  the  corrections  are  made  accordingly,  that  matter  itself 
would  never  be  brought  to  the  attention  of  the  Commission 
or  to  anyone  else,  would  it,  except  the  company? 

Mr.  McElfresh :  Not  in  the  ordinary  course  of  events. 

Mr.  Harrison:  And  therefore  the  issues  left  todav  ari 
to  practices  or  accounting  errors,  as  they  may  be,  in  which 
the  company  would  not  agree  to  your  interpretation  of  th^ 
classification  of  accounts  or  the  appropriate  items  of  ac¬ 
count  to  be  charged? 

Mr.  McElfresh:  That  is  correct.  Before  we  leave  thai; 
subject  I  would  like  to  call  attention  to  one  other  item  thai; 
has  to  do  with  the  rate  base  in  the  amount  of  $25,497,  covj 
ering  the  painting  of  a  holder  of  the  Prince  Georges  Gas 
Company. 

This  holder  was  not  painted  at  the  time  it  was  completed 
and  the  contractor  had  a  fixed  price  to  complete  this  holderl 
including  paint,  and  there  was  an  amount  of  about  $6,000 
still  due  on  the  contract,  but  the  original  contractor  did 
not  paint  the  holder,  and  a  separate  contractor  wa| 
565  hired  for  the  painting,  and  that  cost  of  painting  was 
$25,000. 

Mr.  Falk  questioned  the  propriety  of  including  that  item 
in  the  rate  base  at  this  time,  pending  a  determination  oi: 
whether  or  not  the  contractor  would  be  liable  for  the  differ¬ 
ence  between  the  $6,000  still  due  on  the  contract  and  the 
$25,000  paid  to  the  outside  contractor. 

Mr.  Harrison :  Has  there  been  a  disposition  of  that  item  ° 

Mr.  McElfresh :  That  item  is  in  suspense  and  not  in  the 
rate  base  at  the  present  time. 

Mr.  Harrison:  Will  your  exhibit  show  an  adjustment 
for  that  item? 

Mr.  McElfresh :  No,  that  was  adjusted  on  the  books. 

Mr.  Harrison:  As  a  result  of  the  investigations  which 
you  have  detailed  at  some  length,  have  you  had  prepared 
or  has  there  been  prepared  under  your  supervision  exhibits 
which  will  show  the  amount  available  for  return  and  the 
net  amount  available  for  increase  or  decrease  in  rates,  in 
accordance  with  the  sliding  scale  arrangement? 


90 


Mr.  McElfresh:  Yes,  I  have  prepared  such  an  exhibit. 

Mr.  Harrison:  We  now  offer  that  exhibit,  Mr.  Chair¬ 
man,  as  Exhibit  No.  1. 

I  might  add  it  consists  of  six  schedules. 

566  (The  document  referred  to  was  received  in  evi¬ 
dence  as  Commission’s  Exhibit  No.  1.) 

Mr.  Harrison:  I  would  like  to  make  this  statement  for 
the  benefit  of  those  who  get  certain  copies. 

Mr.  McElfresh  will  call  attention  to  the  entry. 

I  offer  the  original  copy  of  this  for  the  record,  in  lieu 
of  this  one,  and  call  attention  to  the  fact  that  the  copies 
being  distributed  do  not  have  the  last  entry  in  the  amount 
of  $1,592.25,  being  a  carry-over  item  from  the  1940  rate  case, 
which  Mr.  McElfresh  will  explain. 

Mr.  McElfresh :  This  $1,592.25  was  the  amount  available 
for  decrease  of  rates  found  by  the  Commission  in  its  order 
1921  on  the  1940  rate  case  and  was  ordered  by  the  Com¬ 
mission  to  be  held  available  for  future  rate  reductions. 

1  Since  there  was  no  rate  reduction  under  the  sliding  scale 
arrangement  of  last  year,  that  is,  the  year  1941,  this  item 
is  still  available  for  decrease  of  rates,  so  we  have  used  it 
here  to  reduce  the  deficiencv  in  return  which  is  available 
this  year  for  an  increase  in  rates. 

The  deduction  of  this  item  from  the  last  figures  shown 
on  Schedule  1  of  $326,310.31  produces  an  adjusted  amount 
available  for  rate  increase  of  $324,718.06. 

Mr.  Harrison:  Before  you  start  further  explana- 

567  tion  of  Exhibit  1,  Mr.  McElfresh,  I  shall  ask  you 
whether  or  not  the  schedules  in  Exhibit  No.  1  are 

made  in  the  light  of  and  in  accordance  with  the  sliding  scale 
plan  as  you  understand  it? 

Mr.  McElfresh:  That  is  correct. 

Mr.  Harrison :  Will  you  explain  Exhibit  1  in  such  manner 
as  you  may  think  appropriate,  bearing  in  mind,  of  course, 
that  we  have  already  offered  a  stipulation  as  to  the  facts 
except  in  regard  to  the  items  in  dispute. 

Mr.  McElfresh:  Well,  briefly,  Schedule  2  shows  the  de¬ 
velopment  of  the  rate  base  starting  with  the  unweighted 
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rate  base  found  as  of  July  1,  1941,  and  adding  to  that  the 
weighted  net  additions  during  the  test  year. 

There  are  also  a  couple  of  adjustments  there,  eliminatidn 
of  contribution  in  aid  of  construction  during  test  year,  and 
deposits  for  main  extensions. 

There  was  also  included  in  this  rate  base  each  working 
capital,  materials  and  supplies,  determined  in  accordance 
■with  the  provisions  of  the  sliding  scale  arrangement.  The 
rate  base  amounts  to  $28,088,331.57. 

Schedule  3  covers  the  operating  revenues  of  the  company), 
both  from  the  sale  of  gas  and  from  other  sources,  after  adl- 
justments,  one  of  which  was  a  controversial  issue 
568  originally  that  has  been  conceded  by  the  company, 
and  amounts  to  $8,918,656.27. 

Schedule  4,  the  adjusted  operating  expenses  of  the  com¬ 
pany,  the  first  column  shows  the  expense  broken  down  b^ 
major  groups  and  reflects  the  amounts  reported  on  the  books 
as  operating  expenses,  retirement  expense  and  taxes. 

The  second  column  covers  the  accounting  adjustments  in 
the  amount  of  $251,790.19. 

The  third  column  is  the  net  of  the  first  two,  and  the 
fourth  is  the  portion  of  the  operating  expenses  after  ad¬ 
justment  allocated  to  service  outside  the  District  of  Co¬ 
lumbia. 


The  final  column  totals  $7,417,941.76,  and  is  the  adjust¬ 
ed  operating  expense  of  the  company  applicable  to  gas 
service  in  the  District. 

Schedule  5  consists  of  four  sheets  and  gives  the  detail 
of  the  accounting  adjustments  that  have  been  made  and 
that  are  reflected  in  Column  2  on  Schedule  4. 

Mr.  Harrison :  Those  adjustments  will  be  found  involved 
in  the  controversial  issues? 

Mr.  McElfresh:  Yes,  they  will  include  those  items  in 
controversy  as  well  as  other  items  conceded  by  the  com¬ 
pany. 

I  might  add  that  the  first  item  on  Schedule  5  relates 
569  to  the  adjustment  of  miscellaneous  operating  reve¬ 
nues  on  Schedule  3. 
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Mr.  Harrison:  If  that  completes  your  statement  of  Ex¬ 
hibit  No.  1,  then — 

Mr.  McElfresh:  (interposing)  There  is  a  further  sched¬ 
ule,  Schedule  6,  which  is  the  comparative  statements  taken 
directly  from  the  books  of  the  company  without  adjustment 
or  allocation. 

This  schedule  shows  cost  per  MCF  operating  expense  ap¬ 
plicable  to  gas  service,  and  I  think  the  revenues  are  broken 
down  by  MCF  figures. 

*#****#•*• 

580  Cross-examination. 

Mr.  Prettyman:  How  many  years  have  you  been 
accountant  on  the  Public  Utilities  Commission  staff? 

Mr.  McElfresh :  I  came  with  the  Commission  September 
1, 1936. 

Mr.  Prettyman:  And  has  the  Commission’s  staff  made 
examinations  of  the  accounts  of  this  company  during  each 
of  the  years  since  you  came  with  the  staff  similar  to  the 
one  you  have  described  as  having  been  made  this  year? 

Mr.  McElfresh:  During  the  year  1936  I  cannot  answer 
that,  but  since  that  year,  yes.  I,  myself,  was  engaged  in  the 
examination  for  the  years  1937,  1938,  and  1939.  In  1940 
I  was  made  Chief  Accountant. 

Mr.  Prettyman :  And  you  have  supervised  that  examina¬ 
tion  in  1940,  1941,  and  this  year? 

Mr.  McElfresh:  That  is  right,  sir. 

Mr.  Prettyman :  As  I  understand  it  your  Exhibit  1  gives 
the  figures  assuming  that  all  the  issues  in  dispute, 

581  as  specified  by  the  conferees,  were  decided  against 
the  contention  of  the  company? 

Mr.  McElfresh:  That  is  right. 

Mr.  Prettyman :  Have  you  seen  the  reconciliation  that  I 
believe  was  prepared  by  Mr.  Eitenour  of  the  Gas  Company, 
in  which  he  reconciles  the  figures  in  your  exhibit  with  the 
figures  that  would  result  if  the  various  points  in  dispute 
were  decided  in  favor  of  the  company’s  contentions? 
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That  was  a  pretty  long  question,  but  I  am  asking  whether 
you  have  seen  that  reconciliation. 

Mr.  McElfresh:  Yes,  I  have  a  copy  of  it  here  before  mi. 

Mr.  Prettyman:  Have  you  had  a  chance  to  see  whether 
it  is  correct? 

Mr.  McElfresh :  I  think  this  statement  reflects  the  differ¬ 
ences  in  our  exhibit  and  the  company’s. 

Mr.  Prettyman:  Will  you  identify  the  exhibit  which 
hand  you  now  as  a  copy  of  that  reconciliation? 

Mr.  McElfresh:  Yes,  it  is. 

Mr.  Prettyman :  Will  that  be  marked  Exhibit  2  ? 

(Exhibit  No.  2,  marked  for  identification.) 

Mr.  Boothe:  I  assume,  Mr.  Prettyman,  you  will  have 
witness  who  can  sponsor  the  exhibit  if  I  should  decide 
582  to  ask  him  some  questions  about  it. 

Mr.  Prettyman:  Oh,  yes.  I  didn’t  intend  to  pdt 
him  on  the  stand,  but  he  is  here  if  you  want  to  ask  any 
questions. 

Just  one  other  matter,  Mr.  McElfresh.  You  spoke  about 
the  pyramiding  effect  of  allowing  a  deduction  for  excess 
profits  tax  in  computing  the  rates  for  next  year,  and  vo^i 
stated,  I  believe,  that  that  practice  would  cause  more  reve¬ 
nues  and  more  excess  profits  tax,  and  so  on,  in  the  pyramid. 

That  would  not  be  true  if  the  increased  rates  did  nof 
bring  the  net  income  of  the  company  up  to  the  amount  of 
the  excess  profits  credit,  would  it? 

Mr.  McElfresh:  No,  it  would  not.  That  statement  was 
based  on  the  assumption  of  a  static  condition  if  there  was 
excess  profits  revenue. 

Mr.  Prettyman:  But  if  the  increased  income  resulting 
from  increased  rates  still  didn’t  bring  the  company  up  to 
the  excess  profits  credit,  under  the  act,  in  effect  we  would 
not  have  the  pyramiding  effect  you  have  mentioned? 

Mr.  McElfresh :  No,  you  would  not. 

Mr.  Prettyman :  I  have  no  further  questions. 

Mr.  Harrison:  I  don’t  know  whether  the  Commission 
would  like  to  have  in  this  record  by  reference  thte 
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583  record  made — just  now  I  don’t  have  the  formal  case 
number — but  in  so  far  as  it  might  affect  the  matter 

of  the  promotion  of  use  of  gas  the  Commission  might  find 
it  helpful  to  have  the  statistical  information  in  the  record 
relating  to  the  authorization  to  increase  the  capital  stock 
of  the  Washington  Gas  Light  Company,  as  well  as  the  sale 
Of  the  $5  preferred  stock  which  was  recently  authorized. 

I  am  willing  to  offer  that  those  records  be  incorporated 
hereby  references,  if  the  Commission — 

Chairman  Hankin:  What  is  the  significance? 

Mr.  Harrison:  They  just  might  have  some  information 
that  the  company  might  wish  to  review  or  think  of  in  con¬ 
nection  with  certain  issues  that  have  been  raised,  outside 
of  the  issues  raised  by  the  conferees. 

1  I  merely  make  the  offer,  and  if  the  Commission  thinks  it 
lis  not  helpful  then  I  will  withdraw  the  offer. 

Chairman  Hankin :  Have  you  in  mind  specific  facts  stated 
in  those  documents? 

Mr.  Harrison :  I  have  in  mind  this,  that  I  believe  in  those 
records  there  will  be  shown  a  statement  of  the  construction 
program  of  the  company  over  the  last  three  years.  I  think 
1  that  was  involved  in  the  $4.25  stock  issue. 

584  I  also  have  in  mind  what  I  think  is  in  that  record, 
the  volume  of  sales,  increase  in  sales  of  gas,  over  the 

recent  years  as  well  as  the  regular  income  in  balance  sheet 
statements. 

!  Chairman  Hankin:  If  Mr.  Flanagan  would  like  to  have 
that  can  you  get  it? 

1  Mr.  Harrison:  Do  you  have  any  objection? 

Mr.  Prettvman :  I  have  no  objection  to  it.  I  suggest  we 
assign  the  exhibit  numbers  by  reference. 

Mr.  Harrison:  I  guess  that  can  be  done.  It  is  part  of 
the  Commission’s  files.  I  don’t  have  the  formal  case  num¬ 
ber,  but  it  is  the  two  cases  involving  the  authorization  of 
increases  in  capital  stock  whereby  the  Commission  author¬ 
ized  the  company  to  increase  its  capital  stock  by  $4.25 
shares  and  the  authorization  to  issue  and  sell  $5  preferred. 
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Mr.  Prettyman :  Can  we  just  agree  that  those  are  incor¬ 
porated  by  reference  as  Exhibit  3? 

Mr.  Harrison :  That  is  agreeable. 

Mr.  Prettyman :  That  gives  us  some  easy  way  of  refer¬ 
ring  to  it. 

(The  material  referred  to  was  incorporated  by  reference 
in  the  record  as  Exhibit  3.) 

•  •••••*••• 

Mr.  Boothe:  I  would  rather  defer  my  major  cross  ex¬ 
amination  of  the  witness,  as  I  intend  to  develop  cer- 

585  tain  facts  from  him,  until  I  see  what  the  course  of  the 
case  is  going  to  be. 

However,  I  would  like  to  ask  Mr.  McElfresh  just  several 
questions  at  this  time. 

586  Referring  to  your  Exhibit  1,  Schedule  1,  Mr.  Mc¬ 
Elfresh,  will  you  state  what  rate  of  return  the  com¬ 
pany  would  earn  if  the  deficiency  in  return  shown  on  that 
exhibit  is  authorized  by  this  Commission. 

Mr.  Prettyman:  I  don’t  understand  the  question. 

The  Witness :  I  take  it  you  mean  predicated  on  the  net 
income  available  here  as  shown  on  the  exhibit. 

Mr.  Boothe:  Yes,  predicated  on  Schedule  1,  Exhibit  1. 
Mr.  McElfresh:  I  don’t  have  that  exact  figure.  I  did 
make  a  computation  on  the  basis  of  the  exhibit  prepared 
for  the  pre-hearing  conference,  Mr.  Boothe,  and  on  that 
basis  the  return  earned  would  be  6.27  per  cent. 

That  was  based  on  a  deficit  of  323,000  against  324,000 
shown  on  this  exhibit,  so  the  difference  in  the  rate  of  return 
would  be  negligible. 

Mr.  Boothe:  That  would  be  the  return  earned  after  all 
operating  expenses  and  all  income  taxes  except  the  elimina¬ 
tion  of  excess  profits  tax. 

Mr.  McElfresh :  That  is  right. 

Mr.  Boothe:  Which  you  have  provided  for. 

Mr.  McElfresh :  Yes 

Mr.  Boothe :  You  are  not  expressing  an  opinion,  by 

587  the  presentation  of  these  statistics,  are  you,  Mr. 
McElfresh,  that  a  company  rendering  gas  service  in 
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the  City  of  Washington,  D.  C.,  in  1942,  when  the  country 
is  in  the  war  and  economic  conditions  have  changed  as  they 
have  changed  in  recent  years,  is  entitled  to  a  return  of  that 
character. 

Mr.  McElfresh:  No. 

591  Mr.  Booth:  I  would  like  to  defer  further  exami¬ 
nation  of  the  witness  until  I  have  had  an  opportunity 
to  study  his  exhibit. 

Mr.  Prettyman:  In  order  to  clear  the  matter  up  while 
we  are  on  the  subject,  may  I  ask  Mr.  McElfresh 

606  whether  or  not  in  his  rate  base,  the  original  rate  base 
figure  was  carried  in  at  cost,  that  is  the  additions 

and  betterments? 

Chairman  Hankin:  That  does  not  apply  to  the  original 
figure  that  he  started  out  with. 

Mr.  McElfresh:  It  applies  to  net  additions  since  the  es¬ 
tablishment  of  the  $21,000,000  rate  base. 

607  Chairman  Hankin :  And  the  $21,000,000  rate  base 
includes  the  original  cost  of  all  properties  except 

1  land  which  is  put  in  at  its  appraised  value. 


PROCEEDINGS. 

613  Chairman  Hankin :  The  hearing  will  come  to  order. 

The  Commission  has  considered  the  motion  made 
by  counsel  for  the  Washington  Gas  Light  Company  to  strike 
1  the  first  question  raised  by  the  Chairman  yesterday,  namely, 
with  reference  to  the  $1,055,000  of  land  value  included  in 
the  rate  base.  The  decision  of  the  Commission  will  be  an¬ 
nounced  by  Commissioner  Flanagan. 

Vice-Chairman  Flanagan:  The  question  referred  to  ap¬ 
pears  on  page  15  of  the  record  of  yesterday’s  proceeding 
and  reads  as  follows: 

“In  the  rate  base  of  July  1,  1941,  excluding  working  cap¬ 
ital,  there  is  included  an  item  of  $1,055,549.52,  representing 
the  difference  between  the  appraised  value  as  of  June  30, 


97 


1933,  and  the  original  cost.  All  other  items  representing 
plant  account  are  substantially  the  book  value  and  are 
treated  as  the  original  cost  in  the  proposed  reclassification 
under  the  uniform  system  of  accounts. 

“Query:  Should  the  $1,055,549.52  be  retained  as  part  of 
the  rate  base”. 

As  the  Chairman  has  stated,  the  Commission  met  in  exec¬ 
utive  session  this  morning  and  Commissioner  Kutz 

614  and  I  have  ruled  that  the  motion  be  granted  on  the 
ground  that  the  question  raised  is  beyond  the  scope 

of  the  present  hearing. 

Chairman  Hankin:  I  wish  to  note  my  dissent  from  the 
ruling  of  the  Commission  for  the  following  reasons : 

This  is  a  hearing  in  accordance  with  the  sliding  scale 
plan  to  determine  what  should  be  the  rates  chargeable  to 
the  consumers  for  the  coming  year.  Whether  we  decide  on 
this  particular  question  one  way  or  the  other,  the  result 
will  affect  the  rates  which  are  paid  by  consumers  under  the 
sliding  scale  plan.  Therefore,  the  question  must  of  neces¬ 
sity  be  part  of  this  hearing. 

The  question  has  been  raised,  subsidiary  to  the  one  I 
stated,  whether  in  view  of  the  fact  that  the  Commission  in 
1935  set  the  rate  base  at  $21,000,000,  it  is  proper  in  this  pro¬ 
ceeding  to  re-examine  that  rate  base  in  order  to  have  the 
present  rate  determined  upon  a  proper  base.  It  has  been 
suggested  that  a  reconsideration  of  the  base  rate  would  not 
be  in  accord  with  the  sliding  scale  plan.  I  cannot  agree  with 
that  view.  The  Commission  very  carefully  stated  the  lim¬ 
its  of  its  powers  with  reference  to  the  establishment  of,  or, 
rather,  I  should  say,  the  acceptance  of  a  plan  like  the  one 
we  have  before  us.  The  Commission  carefully  noted 

615  that  an  administrative  body  such  as  the  Public  Util¬ 
ities  Commission  cannot  vest  or  divest  itself  of  juris¬ 
diction.  The  statute  imposes  upon  us  the  duty  at  all  times 
to  establish  and  maintain  reasonable  rates,  and  of  course 
we  cannot  in  one  year  fetter  the  Commission  for  future 
vears. 
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Furthermore,  the  Commission  carefully  stated  in  the 
sliding  scale  plan,  that  to  endure  it  must  be  susceptible  of 
such  modifications,  both  as  to  substance  and  form,  as  the 
facts  or  conditions  from  time  to  time  may  require. 

The  facts  and  conditions  do  require  an  examination  of 
this  rate  base.  First  of  all,  in  the  hearing  which  was  held 
prior  to  the  adoption  of  the  sliding  scale  plan,  the  amount  of 
$21,000,000  was  accepted  on  the  theory  that  that  repre¬ 
sented  the  actual  value  of  the  property  or  book  cost  of  the 
property.  There  has  been  some  compromise,  perhaps,  as 
to  what  should  or  should  not  be  the  rate  base.  Since  then, 
namely,  within  the  test  year,  a  study  has  been  made,  a  re¬ 
classification  of  accounts  in  accordance  with  the  uniform 
system  of  accounts,  and  at  this  time  it  is  known  to  the  Com¬ 
mission  that  the  accounts  of  the  company  reflect  what  one 
might  call  an  inflation  of  $1,055,000  over  the  actual  legiti¬ 
mate  original  cost. 

There  is  another  reason  why  it  is  proper  for  the 
616  Commission  at  this  time  to  go  into  the  question  of 
whether  this  rate  base  is  proper  or  not.  In  years 
past,  and  even  up  to  1935  when  this  rate  base  was  estab¬ 
lished,  there  has  been  the  impression  of  commissions  all 
over  the  country,  including  this  Commission,  that  it  was 
necessary,  that  it  was  constitutionally  necessary  to  estab¬ 
lish  a  rate  base  reflecting  what  is  known  as  the  present 
value  of  the  property,  no  matter  what  was  the  original 
cost.  There  was  some  language  in  the  opinions  of  the  Su¬ 
preme  Court  which  indicated  that  that  was  a  necessary 
thing  to  do,  and  so  the  Commissions  have  proceeded  on  that 
theory  on  the  ground  that  that  was  required  by  the  highest 
authority  on  questions  of  Federal  law. 

Since  then  the  Supreme  Court  has  definitely  indicated 
that  it  does  not  make  that  requirement  of  a  state  commis¬ 
sion  or  of  a  commission  like  this  one  in  the  District  of  Co¬ 
lumbia.  While  in  the  case  which  the  Supreme  Court  decided 
it  was  not  necessary  to  decide  and  therefore  the  Court  did 
not  decide  that  the  actual  legitimate  original  cost  must  be 
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the  rate  base,  this  much  is  clear,  that  under  the  latest  deci¬ 
sions  of  the  Supreme  Court,  a  commission  is  not  obliged  to 
follow  what  it  had  thought  was  the  law  of  the  land,  namely, 
that  the  present  value  rather  than  the  original  cost 

617  should  be  taken  as  the  rate  base. 

I  think  in  view  of  those  things  we  should  go  into 
this  question. 

It  has  also  been  suggested  that  in  order  to  go  into  this 
question  it  would  be  necessary  to  have  a  protracted  hearing. 
I  do  not  agree  that  is  so.  The  books  of  the  company  have 
always  reflected  the  original  cost  of  the  land  properties.  If 
that  had  been  an  error  on  the  part  of  the  company,  then 
such  an  error  might  have  been  subject  to  correction  in  the 
reclassification  of  accounts,  but  that  was  not  an  error.  It  is 
quite  proper  and  proper  accounting  practice  to  include  the 
original  cost  of  property  in  the  accounts  and  there  is  very 
good  reason  why  the  company  should,  for,  by  including  the 
original  cost  of  the  property  it  does  not  lay  itself  open  to 
taxation  on  the  basis  of  present-day  values. 

Since  this  is  not  an  error  in  the  accounting,  it  is  not  per¬ 
missible  for  the  company  to  revamp  its  accounts  rather  than 
reclassify  its  accounts  under  a  uniform  system  of  accounts, 
and  therefore  there  is  no  need  for  taking  proctracted  evi¬ 
dence  on  the  theory  that  some  of  the  parcels  of  land — of 
which  in  fact  there  are  only  two,  one  having  been  exchanged 
in  1917  and  the  other  in  1921 — that  on  account  of 

618  these  two  parcels  of  land  it  -was  necessary  to  go  into 
extensive  testimony  in  order  to  determine  the  value 

of  the  properties  which  had  been  exchanged. 

For  these  reasons  I  note  my  dissent  and  shall  include  the 
authorities  in  support  of  it  in  my  dissenting  opinion. 

Mr.  Prettvman,  have  you  any  testimony? 

Mr.  Prettyman:  Swear  Mr.  Maloney. 

Chairman  Hankin :  Mr.  Boothe,  did  you  have  something 
you  wanted  to  say? 

Mr.  Boothe :  I  take  it  if  the  Commission  please,  the  rul¬ 
ing  on  this  question  is  not  to  be  considered  as  a  ruling  by 
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the  Commission  but  we  will  not  be  permitted  to  present  to 
the  Commission  the  effect  of  the  Government’s  war  pro¬ 
gram  to  stabilize  prices  to  prevent  further  increase  in  the 
cost  of  living,  and  the  relationship  between  those  factors  up¬ 
on  the  application  of  the  sliding  scale  arrangement  in  this 
proceeding.  The  thing  that  occurs  to  me  at  this  point  is 
whether  or  not  the  Commission’s  ruling  is  to  be  construed 
as  limiting  the  issues  in  this  case  to  the  sliding  scale  ar¬ 
rangement. 

Vice-Chairman  Flanagan :  No  indeed.  As  I  construe  the 
ruling,  we  have  made,  it  pertains  to  the  motion  made 
619  by  counsel  for  the  company  and  that  motion  alone.  Ts 
my  statement  clear  to  you,  Mr.  Boothe? 

Mr.  Boothe :  Yes. 

Mr.  Stevens:  Are  you  ready  for  us  to  proceed? 
Chairman  Hankin:  Yes. 

A.  J.  Maloney 

called  as  a  witness  on  behalf  the  Washington  Gas  Light 
Company,  having  been  first  duly  sworn,  was  examined  and 
testified  as  follows : 

•  •••••  •  *  •  • 

651  Cross-examination 

•  •*•••  •  #  *  • 

665  Mr.  Boothe :  I  would  like  at  a  later  time  to  go  into 
more  detail  on  the  effect  of  those  regulations  and  re¬ 
strictions  upon  your  business  today,  and  the  expenses  in¬ 
curred  by  your  business  today  as  contrasted  with  a  year 
ago. 

Mr.  Maloney:  I  would  be  delighted  to,  sir,  at  your  con¬ 
venience. 

Mr.  Boothe :  That  is  all  at  this  time. 

666  Chairman  Hankin:  In  other  words,  you  want  to 
reserve  further  examination  of  this  witness? 

Mr.  Boothe :  Yes. 

Chairman  Hankin :  All  right,  Mr.  Prettyman. 
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Mr.  Prettyman :  I  have  no  further  questions.  Have  you? 
Mr.  Stevens :  No,  no  further  questions. 

(Witness  excused.) 

Mr.  Prettyman:  Will  you  swear  Mr.  Ritenour? 

0.  H.  Ritenour 

called  as  a  witness  on  behalf  of  the  Washington  Gas  Light 
Company,  being  first  duly  sworn,  testified  as  follows : 


669  Cross-examination 

«••••#•••• 

677  Chairman  Hankin :  Mr.  Boothe,  have  you  any 
questions? 

Mr.  Boothe:  Not  at  this  time. 


687  Chairman  Hankin:  Mr.  Boothe,  do  you  have  any 
questions  to  ask  at  this  time? 

Mr.  Boothe:  No,  not  at  this  time. 

•  •••••  »  j  m  • 

Everett  J.  Boothby 

688  called  as  a  witness  on  behalf  of  the  Washington  Gas 
Light  Company,  having  been  first  duly  sworn,  was 

examined  and  testified  as  follows : 

•  *  #  •  • 

701  Mr.  Prettyman :  I  have  no  further  questions. 

Mr.  Harrison:  I  have  no  questions. 

Mr.  Booth :  I  have  none  at  this  time. 

Chairman  Hankin :  All  right.  Thank  you. 

(Witness  excused.) 

Mr.  Prettyman :  Will  you  swear  Mr.  Owers. 

Robert  C.  Owers 

called  as  a  witness  on  behalf  of  the  Washington  Gas  Light 
Company,  having  been  first  duly  sworn,  testified  as  follows : 

***••#**•• 
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725  Chairman  Hankin :  Mr.  Booth? 

Mr.  Booth :  I  would  like  to  reserve  cross-examina¬ 
tion  of  the  witness,  and  I  will  have  some  questions  of  the 
witness. 

1  Does  this  conclude  your  direct  case,  or  your  testimony? 

Mr.  Prettyman :  It  concludes  the  testimony  so  far  as  the 
computation  under  the  sliding  scale  itself  is  concerned. 

Mr.  Booth :  I  have  stated  to  the  Commission  that  I  want 
a  reasonable  amount  of  time  to  determine  the  extent  of  the 
testimony  we  would  want  to  present,  and  also  the  extent  of 
the  cross-examination  I  may  want  to  conduct  of  the  wit¬ 
nesses  who  have  presented  their  testimony. 

If  this  concludes  the  presentation  of  the  testimony  by  the 
Company — 

Mr.  Prettyman :  We  have  one  more  witness  in  regard  to 
i  the  schedule  of  rates,  but  this  is  the  end  of  the  testimony 
i  so  far  as  the  computation  is  concerned. 

Mr.  Booth:  I  would  like  to  reserve  cross-exam- 

726  ination  of  the  witness. 

Chairman  Hankin :  Mr.  Booth,  you  say  you 
would  like  to  have  a  reasonable  time  in  which  to  prepare  for 
the  cross-examination  of  these  witnesses,  and  to  introduce 
i your  own  evidence.  How  much  time  would  you  want? 
i  Mr.  Prettyman:  Your  Honor  understands  we  have  one 
more  witness  in  regard  to  the  schedule  of  rates  before  we 
conclude  our  part. 

Chairman  Hankin:  We  can  wait. 

Mr.  Prettyman:  It  is  all  right  to  determine  this  now. 
The  testimony  we  have  to  present  is  very  brief. 

Chairman  Hankin :  Perhaps  you  better  present  that  other 
testimony  since  the  cross-examination  is  reserved. 

(Witness  excused.) 

Mr.  Prettyman:  Before  we  go  further  I  would  like  to 
offer  in  evidence  Exhibit  2.  Yesterday  it  was  identified  by 
Mr.  McElfresh,  but  I  failed  to  offer  it,  so  I  will  offer  it  in 
evidence  as  Exhibit  2,  identified  by  Mr.  McElfresh. 

Chairman  Hankin:  Admitted. 
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(Washington  Gas  Light  Company  Exhibit  No.  2,  witness 
McElfresh,  admitted  in  evidence.) 

727  Mr.  Prettyman:  On  the  record  I  should  like  to 
state  in  regard  to  that  exhibit,  it  shows  in  one  column 

the  company  computation  which  is  $382,189,  which  is  the 
amount  available  for  the  rate  increase.  It  is  five-sixths  of 
the  deficit  in  the  basic  term. 

The  figure  of  the  Commission’s  staff,  shown  in  the  next 
column,  is  $326,310  as  the  amount  available  for  rate  in¬ 
crease.  The  excess  is  shown  in  the  last  column  by  detailed 
figures. 

Will  you  swear  Mr.  Mason? 

Mr.  Harrison :  If  the  Commission  please,  I  want  to  call 
Mr.  Prettyman ’s  attention  to  the  fact  that  Exhibit  2  was 
prepared  before  the  last  entry  on  Exhibit  1  was  made  for 
the  carryover  amount  from  the  vear  1940.  which  would 
make  a  slight  difference  in  the  amount  available  for  rate 
increase  as  now  shown  on  Exhibit  2. 

Mr.  Prettyman:  Mr.  Harrison,  you  have  reference,  I 
think,  to  your  statement  yesterday  that  the  figure  of  $1,- 
592.25  should  be  deducted  from  that  final  figure  of  $326,310 
shown  in  the  column  headed  PUC  Accountants  on  Exhibit  2. 
Is  that  the  item  to  which  you  have  reference? 

Mr.  Harrison:  Yes,  that  is  the  item.  You  show  it  in 
round  figures. 

728  Mr.  Prettyman :  I  would  say  the  same  adjustment 
should  be  made  in  the  first  column  in  the  Company’s 

figures.  In  other  words,  we  concede  that  item  would  carry 
over. 

Chairman  Hankin:  We  will  take  a  short  recess. 

(A  short  recess  was  here  taken.) 

729  Chairman  Hankin:  Mr.  Prettvman? 

Mr.  Prettyman :  Swear  Mr.  Mason : 
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i  Stephen  S.  Mason 

was  called  as  a  witness  on  behalf  of  the  Washington  Gas 
Light  Company  and  being  first  duly  sworn  and  examined 
testified  as  follows: 

*••••••••• 

750  Chairman  Hankin :  Do  you  have  any  questions  to 

ask,  Mr.  Booth? 

Mr.  Booth :  No,  I  would  like  to  reserve  cross  examination 
of  the  witness. 

Mr.  Prettyman:  That  completes  our  case,  your  Honor. 
Chairman  Hankin :  Mr.  Booth,  you  stated  you  wanted  to 
make  a  motion. 

!  Mr.  Prettyman:  May  I  say  in  regard  to  adjournment  of 
the  hearing  for  the  purposes  of  Mr.  Booth’s  cross 
1 751  examination,  we  want  to  point  out,  if  your  Honor 
please,  that  these  rates  are  supposed  to  go  into  ef¬ 
fect  on  September  1st,  and  this  order  for  the  hearing  was 
issued  last  March  and  the  date  for  the  hearing  was  set  some 
time  ago,  and  the  normal  operation  of  the  sliding  scale  ar¬ 
rangement  has  been  known  here  for  a  long  time.  This  hear¬ 
ing  takes  place  every  year,  and  we  would  certainly  oppose 
any  extended  recess  or  extended  postponement.  We  think 
(this  case  is  complete  and  that  the  order  should  go  into  effect. 

Chairman  Hankin:  I  have  also  reserved  my  questions 
until  after  counsel  have  examined  the  witnesses. 

759  Mr.  Booth :  Apparently  I  did  not  make  myself  clear. 
I  said  I  would  like  to  have  an  opportunity  to  have  such 

'  testimony  prepared.  I  thought  I  made  that  clear.  That  was 
what  I  intended  to  say.  Obviously,  I  could  not  have  any 
such  testimony  ready  because  I  did  not  seek  the  Commis¬ 
sion’s  permission  to  intervene  in  this  case  until  yesterday 
morning,  and  the  decision  to  file  the  petition  was  not  reached 
until  the  evening  before. 

760  I  would  like  to  ask  Mr.  Prettyman  one  question — 
perhaps  I  am  wrong — perhaps  Mr.  McElfresh  can 

answer.  Is  it  true  that  the  computation  of  Federal  income 
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taxes  for  the  year  ended  June  30,  1942,  for  the  period  Jan 
uary  1  to  June  30, 1942,  are  predicated  upon  the  rate  which 
was  in  force  in  1941  or  upon  an  estimated  higher  rate,  which 
the  people  who  drew  up  those  figures  assumed  that  Congress 
would  enact  in  1942. 

Mr.  Prettyman:  Mr.  McElfresh  probably  knows  the  an¬ 
swer.  The  difference  including  excess  profits  tax  is  some¬ 
thing  like  $70,000. 

Mr.  McElfresh :  The  income  tax  rate  used  in  developing 
the  figures  on  Exhibit  No.  1  was  40  per  cent  for  the  first  six 
months  of  1942,  and  under  Section  6  that  same  rate  has  to 
be  applied  to  the  taxable  income  for  the  last  six  months  qf 
1941.  So  that  in  effect  income  taxes  for  the  test  year  ende 
June  30, 1942,  are  computed  on  the  basis  of  40  per  cent. 

Mr.  Prettyman:  Under  the  present  bill  for  Congress  }t 
would  be  45  per  cent,  would  it  not! 

Mr.  McElfresh:  I  think  that  is  true. 

Mr.  Booth:  Is  it  true,  Mr.  McElfresh,  that  the  tax  rate 
under  the  Revenue  Act  of  1941  is  substantially  lower 

761  than  the  40  per  cent  calculation  used  in  the  test  yeqr 
income  and  expenses  for  the  year  ended  1942. 

762  Mr.  McElfresh:  Yes. 

Mr.  Prettyman:  41  per  cent  for  the  first  half  df 

the  test  year  and  41  for  the  second  half.  The  pending  bi  1 
before  Congress  puts  the  rate  at  45  per  cent.  There  is  n 

provision  for  any  further  increase. 

*•••**•*• 

766  Vice  Chairman  Flanagan :  Mr.  Booth,  you  have  been 
stressing  throughout  the  interest  of  the  OPA  in  the 
effect  of  income  taxes.  Did  you  raise  any  other  issue  in  the 
Bangor  case — I  think  that  is  the  one  you  were  referring  to 
Mr.  Booth:  In  the  Maine  case  we  filed  an  intervening 
petition  which  may  have  been  predicated  largely  upon  th 
tax  issue;  nevertheless  we  asked  leave  to  intervene  and 
think  had  the  case  gone  to  hearing  instead  of  the  Company 
withdrawing  its  request  for  an  increase,  having  intervened 
I  would  have  taken  the  position  I  am  taking  here,  namel^, 
that  what  we  want  to  do  is  to  review  the  request  for  an  iA- 


p 
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crease  in  the  light  of  the  basic  problems  that  are  raised  by 
the  Government’s  program  to  keep  down  the  costs  and 
prices. 

Vice  Chairman  Flanagan :  What  is  the  attitude  of  OPA 
when  it  finds  that  the  request  for  an  increase  is  necessitated 
in  large  part  by  increased  labor  costs  and  costs  of 

767  materials? 

i  Mr.  Booth :  I  do  not  know,  but  I  do  know  this,  that 

supposedly  an  inquiry  is  made  of  the  over-all  earnings  of 
the  Company  before  income  taxes,  not  after  income  taxes, 
to  determine  whether  or  not  any  hardship  would  be  im¬ 
posed  upon  the  Company  by  absorbing  increased  costs.  I 
do  not  know  whether  that  rule  is  applied  in  every  case,  but 
that  is  the  basis  for  an  exception  or  an  adjustment  under 
the  general  maximum  price  regulations,  namely,  whether  or 
not  a  substantial  hardship  would  be  imposed  by  not  making 
the  adjustment  sought  for,  and  that  is  the  reason  I  'would 
like  to  have  more  time  to  review  the  Company’s  operations 
as  a  whole,  to  see  whether  or  not  any  substantial  hardship 
would  be  imposed  upon  the  Company  by  not  making  the  in¬ 
crease. 

Of  course  it  is  the  Commission’s  function  to  determine 
that,  but  by  intervening  here  and  asking  that  the  sliding 
scale  arrangement  be  reviewed  in  the  light  of  current  eco¬ 
nomic  conditions  and  the  problems  of  the  National  Govern¬ 
ment  in  keeping  prices  down,  we  would  like  a  reasonable 
opportunity  to  determine  just  how  far  we  want  to  go. 

Vice  Chairman  Flanagan :  The  Commission ’s  action  this 
morning  in  disposing  of  the  question  with  respect  to 

768  the  component  parts  of  the  sliding  scale  arrangement, 
I  suppose,  can  be  taken  as  indication  that  the  sliding 

scale  arrangement  itself  is  not  a  part  of  the  proceeding. 
That  raises  the  question  in  my  mind  as  to  -whether  an  inter¬ 
vener  should  be  given  the  right  to  analyze  for  this  record 
the  sliding  scale  arrangement  itself. 

Now,  as  to  the  effect  upon  the  Company’s  operations  for 
the  past  year  caused  by  increased  operating  expenses,  ex- 
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eluding  taxes,  that  is  a  simple  calculation.  You  do  not 
expect,  I  take  it,  to  cross-examine  to  the  same  extent  thdt 
this  Commission  is  obligated  to  cross-examine  the  entire  set¬ 
up  of  operating  expenses  of  the  Company — or  perhaps  yoji 
do.  I  would  like  to  have  you  so  state  if  you  do ;  but  if  the 
main  interest  of  the  OPA  concerns  itself  with  income  taxes, 
necessarily  you  would  not  need  a  great  deal  of  time  to  pre¬ 
pare  on  that  question  so  far  as  this  Company  is  concerned, 
would  vou  t 

m 

Mr.  Booth :  I  do  not  think  I  said  that  was  the  onlv  issue. 
What  I  wanted  was  some  time  to  review  the  record  to  de¬ 
termine  how  far  we  wanted  to  go. 

Vice  Chairman  Flanagan:  Well,  the  record  itself  is  not 


very  voluminous,  and  that  would  not  take  long. 

Mr.  Booth:  That  is  right,  except,  Mr.  Commis- 
769  sioner,  included  in  the  record  are  the  records  in  |a 
couple  of  other  cases. 

Mr.  Prettyman :  Only  a  part  of  them,  which  I  understand 
is  only  a  matter  of  five  or  six  pages,  and  that  would  neft 
help  you  in  the  cross-examination  on  the  issues  in  this  cask. 

Vice  Chairman  Flanagan:  They  consist  principally  of 
financial  statements  in  support  of  an  application  for  re¬ 
financing. 

Mr.  Booth :  They  probably  have  some  data  on  the  over¬ 
all  financing  history  of  the  Company  and  its  growth  and  its 
income  in  the  last  few  years. 

Mr.  Prettyman:  I  would  like  to  put  a  reference  to  one 
more  case  in  the  record.  Mr.  Booth  referred  to  a  couple  of 
cases  in  which  OPA  intervened.  There  is  a  reference  to  a 
case  in  the  current  release  before  the  Indiana  Commission. 
The  Commission  at  any  rate  discusses  the  contention  <j>f 
OPA  in  the  rate  proceeding  and  says  the  question  is  not  in¬ 
creased  prices  which  OPA  is  interested  in,  but  the  determi¬ 
nation  of  a  utility  rate  and  that  OPA  had  nothing  to  do  with 
the  proceeding  at  all. 

Mr.  Booth:  That  is  not  what  the  Indiana  Commission 
said  at  all,  Mr.  Prettyman. 
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Mr.  Prettyman:  I  would  like  to  supply  the  exact  cita¬ 
tion. 

770  Vice  Chairman  Flanagan:  What  is  the  citation? 
Mr.  Prettyman :  I  think  it  is  the  Greencastle  case. 

Mr.  Harrison:  There  is  a  reference  to  that  case  in  the 
National  Association  of  Utility  Commissioners  ’  Bulletin 
126,  1942,  dated  August  15,  1942,  which  the  Commission 
does  have. 

i  Vice  Chairman  Flanagan:  We  are  not  a  subscriber  to 
that.  What  is  the  case? 

Mr.  Harrison:  It  is  the  Greenfield  Gas  Company,  Inc., 
and  these  are  leaflets  or  bulletins  sent  out  by  the  Associa¬ 
tion  to  Utility  Commissions. 

!  Chairman  Hankin:  Wliat  did  happen  in  that  case,  Mr. 
Booth? 

Mr.  Booth :  I  read  the  quotation.  The  Commission  said 
that  OPA  was  interested  in  scrutinizing  requests  for  rate 
increases  before  the  various  commissions  to  determine 
whether  or  not  there  was  any  conflict  with  its  program.  The 
Commission  said  it  was  very  much  in  sympathy  with  the 
national  program  but  said  the  individual  case  was  an  excep¬ 
tion  and  the  company  was  entitled  to  a  rate  increase.  We 
did  not  appear  or  participate  in  any  way  before  the  Indiana 
Commission  in  that  case  or  in  any  other  case. 

'  Mr.  Prettyman:  The  Indiana  Commission  granted  the 
increase  in  that  case. 

771  Mr.  Keane :  May  I  make  a  statement  on  behalf  of 
the  District  of  Columbia  Gas  Workers  Union? 

Chairman  Hankin :  Yes. 

Mr.  Keane :  Mr.  Flanagan  raised  the  question  about  the 
three  hundred  and  some  thousand  dollars  in  wages.  I  would 
like  the  Commission  to  know  that  the  one  competitor  of  the 
Gas  Company  in  Washington  is  the  Potomac  Electric  Power 
Company,  and  that  as  contrasted  to  the  $169  average  wage 
for  employees  of  the  Gas  Company,  the  employees  of  the 
Potomac  Electric  Power  Company  receive  an  average  wage 
of  $202  per  month,  and  that  we  negotiated  for  a  period  of 
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about  six  weeks — and  I  might  say  that  I  am  not  here  af; 
the  request  or  on  behalf  of  the  Company,  I  can  assure  you. 
There  are  some  1200  people  in  that  union.  We  did  our  ut¬ 
most  to  secure  a  raise  and  we  did  secure  one  based  on 
another  type  of  sliding  scale,  that  is,  the  cost  index  of  living, 
which,  as  Mr.  Prettvman  stated,  meant  roughly  a  16  per 
cent  increase  in  wages,  or  about  $380,000. 

Now,  my  point  is  this.  I  know  it  is  always  the  public  who 
pays  in  the  long  run;  there  is  no  question  about  that,  but 
on  the  other  hand  there  is  no  reason  why  the  employees  of 
the  Gas  Company  should  suffer,  either. 

772  My  opinion  of  the  OPA’s  function  is  to  fix  prices,, 
wages,  and  ceilings  at  prevailing  scales.  You  have 

the  Gas  Company  here  in  a  situation  where  there  return  is 
so  limited  that  they  are  not  able,  and  you  have  all  of  the 
facts  and  figures  before  you,  to  pay  a  wage  scale  compar¬ 
able  to  that  of  the  Potomac  Electric  Power  Company.  It 
would  be  absolutely  beyond  the  realm  of  possibility.  Fur¬ 
ther  than  that,  matters  have  been  taken  before  the  Board  t<^ 
do  away  with  the  welfare,  which  is  certainly  an  emolument 
for  compensation  to  the  men,  the  same  as  their  regular  com¬ 
pensation.  I  would  certainly  like  the  Commission  to  go  into 
those  facts  and  think  them  over  when  they  decide  this  case. 

Chairman  Hankin:  How  would  the  interest  of  the  em¬ 
ployees  suffer  if  we  gave  OPA  reasonable  time  in  which  to 
prepare  this  case? 

Mr.  Keane:  I  do  not  know  what  a  reasonable  time  is.  I 
do  know  this — 

Chairman  Hankin:  Let  us  suppose  we  gave  the  OPA 
four  weeks  time  in  which  to  prepare  their  case;  how  would 
the  interest  of  the  employees  suffer? 

Mr.  Keane:  They  would  suffer  to  this  extent:  The 
longer  the  effective  date  is  postponed,  there  is  that 

773  much  less  income  to  the  Company,  and  the  employees 
here  are  in  a  situation  where  they  are  bound  and 

limited  by  the  income  of  the  Company. 

Chairman  Hankin :  Is  your  wage  computed  upon  the  in¬ 
come  of  the  Company? 
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Mr.  Keane:  No,  but  if  you  go  to  a  man  and  say  “I  want 
a  raise”,  and  he  says  “I  cannot  give  you  any  because  I  am 
not  making  any  money”,  you  are  not  going  to  get  it,  but 
if  he  is  making  money  the  chances  are  you  will  get  the  raise. 

Chairman  Hankin :  You  are  afraid  if  the  OPA  prepares 
its  case  well,  the  Company  might  lose  the  money? 

Mr.  Keane :  I  am  not.  I  see  no  point — 

Chairman  Hankins:  Then  I  do  not  see  how  your  inter¬ 
ests  would  be  affected. 

Mr.  Keane :  I  was  not  arguing  on  the  ground  of  continu¬ 
ing.  Mr.  Flanagan  made  a  remark  about  the  $380,000  in 
wages  and  I  did  want  the  Commission  to  compare  the  two 
utilities  on  the  question  of  -wages.  I  also  mentioned  the  pen¬ 
sion  and  welfare  benefits,  which  are  certainly  emoluments. 
As  far  as  the  continuance  is  concerned,  that  is  none  of  my 
business. 

Vice  Chairman  Flanagah:  I  did  not  pick  out  labor  in¬ 
crease  specifically;  I  mentioned  others,  exclusive  of  taxes. 

Mr.  Keane:  But  labor  was  some  $380,000;  I  be- 
774  lieve  it  was  more  than  the  rate  increase. 

Vice  Chairman  Flanagan:  Yes. 

(At  this  point  the  Commission  went  into  executive  ses¬ 
sion.) 

Chairman  Hankin :  The  Commission  has  considered  the 
request  made  by  counsel  for  the  Office  of  Price  Administra¬ 
tion  and  has  decided  to  grant  a  continuance  of  two  weeks, 
and  thereafter  the  case  will  be  called  at  the  pleasure  of  the 
Chairman. 

Mr.  Booth :  For  two  weeks  ? 

Chairman  Hankin:  Yes,  and  then  the  Chairman  will  de¬ 
termine  when  to  call  the  hearing. 

Mr.  Booth:  No  specific  date  is  set? 

Chairman  Hankin:  No.  In  other  words,  counsel  will 
have  to  be  prepared  two  weeks  from  now  if  the  Chairman 
calls  the  hearing  fourteen  or  fifteen  or  sixteen  days  from 
now ;  that  is  up  to  him ;  but  counsel  will  have  to  be  prepared 
within  two  weeks  from  today. 


Ill 


Vice  Chairman  Flanagan :  I  think  it  might  also  be  under¬ 
stood  that  if  the  Commissioners  feel  they  are  ready  and  you 
find  you  are  ready  before  that  date,  we  can  call  it  before  the 
two  weeks  have  expired. 

775  Chairman  Hankin:  In  other  words,  notify  the 
Chairman  when  you  are  prepared  and  then  the  Chair¬ 
man  will  call  the  hearing. 

Mr.  Booth :  That  is  agreeable. 

Chairman  Hankin :  The  hearing  will  now  be  adjourned. 

779  Chairman  Flanagan:  The  hearing  will  come  to 
order. 

Mr.  Harrison:  If  the  Commission  please,  this  hearing 
was  adjourned  on  August  19th,  on  motion  of  Mr.  Booth,  for 
the  purpose  of  permitting  him  time  for  cross  examination 
and  presentation  of  such  testimony  as  he  desired  to  offer. 
I  presume  Mr.  Booth  is  ready  to  proceed  this  morning  with 
the  cross  examination? 

Chairman  Flanagan :  Will  you  proceed,  Mr.  Booth? 

Mr.  Booth:  Yes,  I  am  ready  to  proceed.  We  will  call 
Mr.  Owers. 

Mr.  Prettyman :  We  do  not  have  anything  more  to  pre¬ 
sent  at  this  time. 

Mr.  Booth :  I  indicated  I  would  be  readv  todav,  ves. 

Robert  C.  Owers 

called  as  a  witness  on  behalf  of  the  Washington  Gas  Light 
Company,  having  been  previously  duly  sworn,  testified  as 
follows : 

Cross  Examination 

Mr.  Booth :  Will  you  state  your  name,  Mr.  Owers,  please, 
for  the  record? 

#•##•****• 

830  Mr.  Stevens :  This  whole  line  of  questioning  is  ob¬ 
jectionable,  Mr.  Chairman,  because  this  company  is 
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following  the  sliding  scale  and  the  income  taxes  are  de¬ 
ductible  under  the  sliding  scale.  The  sliding  scale  states 
that  very  clearly. 

Mr.  Booth:  Will  you  refer  me  to  any  provision  of  the 
sliding  scale  arrangement  which  says  that  Federal  income 
taxes — 

Mr.  Stevens:  All  taxes. 

Mr.  Booth:  What  does  it  sav? 

Mr.  Stevens:  Reasonable  accrual  for  taxes.  Here  it  is, 
page  6  of  Order  No.  1458. 

Mr.  Booth :  Are  you  suggesting  that  that  provision  in¬ 
tended  to  impose  upon  this  Commission  the  obligation  with¬ 
out  any  qualification  whatsoever  as  to  whether  or  not  the 
rates  should  be  increased  because  the  Government  should 
levy  higher  taxes  upon  the  company  and  other  companies 
during  war  time? 

Chairman  Flanagan :  Mr.  Booth,  just  a  moment  please.  I 
do  not  think  this  is  the  appropriate  time  for  an  argument 
of  counsel.  With  respect  to  Mr.  Steven’s  remark  that  the 
entire  line  of  questioning  is  objectionable,  I  cannot  agree 
with  that  because  the  0.  P.  A.  was  permitted  to  intervene 
and  one  of  the  main  points  of  their  plea  for  interven- 
831  tion  was  their  desire  to  go  into  the  question  of  income 
taxes. 

#••##••••• 

849  Chairman  Flanagan:  Mr.  Booth,  I  am  wondering 
where  all  of  these  questions  are  leading  us.  If  we  at¬ 
tempt  at  this  time  to  review  every  transaction  that  was  con¬ 
summated  in  prior  years — 

Mr.  Booth:  I  am  not  suggesting  that. 

Chairman  Flanagan :  It  seems  we  may  be  getting  away 
from  the  problem  presently  before  us.  If  you  can  get  to 
your  point  without  a  review  of  the  operation  of  the  sliding 
scale  arrangement  in  prior  years,  I  would  like  to  have  you 
do  it. 

Mr.  Booth:  Perhaps  I  ought  to  tell  you  the  point  here 
and  attempt  to  demonstrate — 
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Chairman  Flanagan:  It  may  be  a  good  idea. 

Mr.  Booth:  The  position  we  expect  to  take  is  that  the 
fair  measure  of  the  income  taxes  of  the  Company  for 

850  purposes  of  this  rate  proceeding  would  be  what  the 
Company  was  subjected  to  for  income  tax  purposes  in 

normal  years.  Now,  one  measure  of  that  w'ould  be  the  av¬ 
erage  income  tax  which  was  allowed  or  included  as  operat¬ 
ing  expense  and  properly  so  between  the  years  1936  to  1939. 
That,  after  all,  if  the  Chairman  please,  is  the  base,  I  believe, 
upon  which  normal  income  taxes  are  computed  under  the 
Revenue  Act,  and  it  is  only  because  of  that  reason,  as  well 
as  to  clear  up  this  tax  problem  wdiich  as  -we  have  indicated 
we  have  a  special  interest  in,  that  I  find  it  necessary  to  go 
into  this  question  in  some  detail.  It  is  complicated  because 
apparently  the  Company  did  not  pay  an  income  tax  in  1938 
and  it  "was  allowed  a  substantial  sum  and  certain  adjust¬ 
ments  which  are  not  clear  were  made  in  1939  and  1940. 

Chairman  Flanagan :  What  are  you  primarily  interested 
in?  Is  it  the  amount  of  income  tax  paid  for  the  calendar 
year  in  each  of  these  years  or  the  effect  upon  the  computa¬ 
tions  under  the  sliding  scale  arrangement  of  including  a  dif¬ 
ferent  amount  for  income  tax  purposes? 

Mr.  Booth:  I  would  say  we  are  interested  in  knowing 
what  the  Company’s  normal  income  taxes  are  and  which  are 
allowed  and  have  been  allowed  for  rate-making  pur- 

851  poses.  Yet  if  it  is  a  fact  that  income  taxes  "were  al¬ 
lowed  as  an  operating  expense  even  though  subse¬ 
quently  the  Company  paid  no  income  taxes — I  am  not  say¬ 
ing  that  is  true  because  it  is  not  clear  from  the  figures  what 
the  situation  is — that  would  be  an  additional  factor  which 
would  bear  upon  the  allowance  of  the  claim  of  the  Company 
for  income  tax  for  purposes  of  this  hearing. 

Chairman  Flanagan:  It  is  obvious  that  there  can  be  no 
true  comparison  between  the  amount  of  tax  paid  for  a  cal¬ 
endar  year  and  the  amount  of  tax  computed  for  a  test  year 
because  there  was  an  overlapping  included  in  the  test  year 
calculation. 
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Mr.  Booth :  But  Mr.  Owers  has  stated  that  an  adjustment 
was  made  in  1939  and  1940  of  whatever  it  was — maybe 
Mr.  McElfresh  can  state  it  more  accurately — because  in- 
i  come  taxes  were  allowed  in  the  amount  of  $154,000  for  rate¬ 
making  purposes  in  1938  even  though  subsequently  no  pay¬ 
ment  of  income  taxes  was  made. 

Chairman  Flanagan:  That  may  be  true  and  it  may  re¬ 
quire  an  involved  explanation,  because  as  I  understand  it 
for  the  test  year  ending  June  30,  1938,  the  amount  calcu¬ 
lated  for  income  taxes  would  comprise  the  actual  taxes  paid 
for  six  months  and  the  accrued  taxes  for  another  six 

852  months.  So  that  is  why  I  raised  the  question  whether 
we  are  not  getting  into  extended  explanations  which 

for  purposes  of  comparison  that  you  are  trying  to  make 
may  not  be  very  useful.  I  do  not  want  to  preclude  you 
i  from  obtaining  whatever  information  may  be  helpful  to  the 
case,  but  if  you  can  get  to  the  point  a  little  more  rapidly — 
i  we  have  spent  most  of  the  morning — and  I  am  not  saying 
i  this  critically — without  asking  for  something  which  has  any 
direct  bearing  on  the  case. 

Mr.  Booth:  I  think  it  has  a  very  definite  bearing,  Mr. 
Chairman.  I  think  it  is  the  basis  of  our  intervening  pe¬ 
tition. 

Chairman  Flanagan :  What  is  the  bearing  of  the  amounts 
involved  in  prior  years’  calculations  under  the  sliding  scale 
I  arrangement  or  the  explanation  of  any  differences  which 
might  have  occurred  betwen  actual  taxes  paid  for  a  calendar 
I  year  and  taxes  used  in  the  calculation  under  the  arrange¬ 
ment?  That  is  the  point  that  puzzles  me.  If  you  can  clarify 
it,  I  will  be  glad  to  have  you  do  so. 

Vice  Chairman  Hankin :  I  wonder  if  I  may  ask  a  question 
i  which  perhaps  will  throw  some  light  on  the  question  asked 
i  by  the  Chairman.  As  I  take  it,  the  sliding  scale  arrange¬ 
ment  prescribes  that  there  be  allowed  reasonable  accruals 
for  taxes.  Reasonable  accruals  for  taxes  does  not 

853  necessarily  mean  all  of  the  taxes  that  are  paid,  but 
all  of  the  taxes  that  accrue  if  the  books  are  kept  on 
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the  accrual  basis.  Do  you  keep  your  books  on  a  cash  re¬ 
ceipts  basis  or  accrual  basis? 

Mr.  Owers:  Accrual  basis. 

Vice  Chairman  Hankin :  And  that  is  the  reason  for  rea¬ 
sonable  accruals  for  taxes.  I  take  it  your  view  is  that  rea¬ 
sonable  accruals  for  taxes  would  be  normal  taxes,  and  I 
notice  that  for  the  years  1936,  1937,  1938  and  1939  we  had 
what  one  might  call  normal  years.  Then  there  was  a  sud¬ 
den  jump  in  1940  and  a  further  jump  in  1941  and  a  still 
further  one  in  1942.  There  is  something  to  account  for 
those  jumps  in  taxes,  namely,  that  they  are  in  fact  war 
taxes,  and  the  question  then  may  arise  as  to  whether  the 
allowance  of  such  taxes,  at  least  the  amounts  over  and  above 
the  normal  taxes,  would  be  a  reasonable  accrual  for  taxes 
to  be  allowed  under  the  sliding  scale  plan. 

Is  that  your  point,  Mr.  Booth? 

Mr.  Booth:  If  the  Commission  please,  I  think  there  are 
two  questions  there;  one,  under  the  law  as  the  courts  have 
laid  down  in  the  determination  of  what  are  reasonable  op¬ 
erating  expenses  for  rate-making  purposes,  and  in  my  judg¬ 
ment  those  principles  govern  the  determination  of  operat¬ 
ing  expenses  for  purposes  of  the  sliding  scale  arrangement 
— the  mere  fact  that  the  sliding  scale  arrangement 
854  says  that  taxes  shall  be  allowed  does  not  mean  all 
taxes,  but  such  taxes  as  are  proper  according  to  the 
legal  principles  governing  the  inclusion  of  taxes  as  an  op¬ 
erating  expense.  In  my  judgment  the  law  has  been  pretty 
well  settled,  both  as  to  taxes  and  other  items  of  operating 
expenses,  that  only  normal  expenses  are  properly  allowable 
for  rate-making  purposes  and  that  abnormal  expenses  are 
excluded. 

Mr.  Stevens :  Now — 

Mr.  Booth:  Just  a  moment. 

For  that  reason,  under  that  legal  principle,  the  abnormal 
Federal  income  taxes  and  excess  profits  taxes  which  the 
Company  is  now  compelled  to  pay  because  the  country  is 
in  a  war  and  has  been  levying  higher  taxes  in  the  last  two 
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or  three  years,  because  of  war  expenditures,  those  are  ab¬ 
normal  expenditures  and  should  be  eliminated  in  this  case 
as  well  as  in  any  rate  case. 

In  the  second  place,  the  inclusion  of  the  full  amount  of 
Federal  taxes  during  the  war  is  definitely  inflationary  and 
contrary,  in  our  judgment,  to  the  program  of  the  National 
Government  in  asking  for  higher  taxes,  and  it  is  exactly 
contrary  and  in  conflict  with  the  program  of  our  office 

855  and  of  the  other  Federal  agencies  which  are  attempt¬ 
ing  to  stabilize  commodity  prices.  Therefore  in  try¬ 
ing  to  determine  within  a  reasonable  degree  of  accuracy — I 
do  not  believe  we  can  take  the  time  to  determine  this  down 
to  the  dollar — what  would  the  Company’s  normal  taxes  be 
for  purposes  of  this  case,  one  measure  might  very  well  be 
the  average  of  the  amount  allowed  during  the  1936  to  1939 
period,  or  the  average  rate  that  prevailed  during  that  pe¬ 
riod.  But  it  is  in  an  effort  to  get  somewhat  more  exact 
information  because  Mr.  Owers  has  said  that  the  1938  figure 
and  the  1939  figure  have  been  subject  to  adjustments,  and 
apparently  rather  substantial  and  not  minor  ones,  that  I 
am  trying  to  ascertain  what  represents  more  accurately  the 
income  taxes  allowed  for  sliding  scale  arrangement  pur¬ 
poses  during  those  periods  and  how  it  was  arrived  at. 

Chairman  Flanagan :  I  presume  you  will  be  prepared  to 
submit  some  evidence  or  documents  explaining  how  you 
arrive  at  what  in  your  estimation  is  a  normal  year  and 
what  is  an  abnormal  year,  to  guide  us  in  considering  what 
is  offered  here? 

Mr.  Booth:  We  are  planning  to  do  so. 

Chairman  Flanagan:  In  the  interest  of  expedition,  with¬ 
out  trying  to  rush  you  too  fast,  can  we  have  an  understand¬ 
ing  as  to  the  set-up,  that  is,  taxes  paid  on  a  calendar 

856  year  basis,  while  they  bear  some  relation  to  taxes 
calculated  for  rate-making  purposes,  are  two  sep¬ 
arate  and  distinct  figures,  and  that  to  attempt  to  compare 
an  allowance  for  the  test  year  ending  June  30,  1938,  let  us 
say,  is  not  a  figure  which  is  easily  comparable  with  the  taxes 
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paid  for  the  calendar  year  1938.  Now,  as  to  whether  suit¬ 
able  adjustment  was  made  under  the  arrangement  in  suc¬ 
ceeding  years  is  a  matter  for  the  Commission’s  records  to 
disclose.  I  do  not  see  where  it  has  a  great  deal  of  bearing 
in  the  comparison  which  you  are  attempting  to  make. 

Vice  Chairman  Hankin:  Supplementing  what — 

Mr.  Booth:  I  was  just  going  to  say,  if  the  Chairman 
please,  to  clear  my  position,  that  I  would  be  glad  to  agree 
to  defer  this  point  for  the  time  being,  subject  to  an  effort 
to  clear  it  up  off  the  record  by  talking  to  the  Commission’s 
staff  or  examining  what  additional  data  might  be  necessary. 
If  it  appears  that  there  is  a  reasonably  substantial  point 
there,  then  I  will  ask  it  be  reopened. 

Chairman  Flanagan:  That  is  agreeable;  I  think  it  will 
save  time. 

•  •*#•••••• 

878  Chairman  Flanagan:  There  is  one  element  you 
have  brought  out  and  that  is  reasonableness.  I  wish 

at  some  time  in  the  progress  of  your  cross-examination, 
or  testimony  of  your  witnesses,  you  might  give  a 

879  little  thought  to  the  question  of  reasonableness.  In 
other  -words,  from  the  standpoint  of  the  0.  P.  A.  if 

no  ceiling  has  been  placed  on  certain  types  of  expenses, 
does  that  mean  by  inference  or  otherwise  that  in  the  opinion 
of  0.  P.  A.  such  expenses  are  reasonable?  I  have  in  mind 
costs  of  materials  and  labor  costs  on  which  no  ceilings  have 
been  placed.  I  think  it  might  guide  us  if  we  had  some  elab¬ 
oration  of  the  reasonableness  aspect  of  the  expenses  which 
are  entering  into  this  present  case. 

Mr.  Booth:  I  see  the  point  and  I  am  planning  on  direct 
testimony  on  the  question  as  to  the  extent  to  which  it  would 
be  appropriate  in  the  light  of  the  Government’s  program  if 
a  utility  is  to  be  allowed  income  tax  as  an  operating  ex¬ 
pense,  what  is  a  reasonable  measure  of  the  allowance  of 
income  tax  as  an  operating  expense  in  war  time,  and  some 
of  our  people  are  working  on  that  problem  and  will  have 
something  ready,  I  understand,  in  a  week  or  ten  days. 


If  the  Chairman  please,  I  do  not  want  to  make  this  cross- 
examination  of  Mr.  Owers  any  longer  than  necessary.  The 
question  as  to  whether  or  not  the  company  is  subject 

880  to  excess  profits  tax  in  1942,  with  or  without  a  late 
increase,  happens  to  be  a  very  important  matter  from 

our  point  of  view.  We  have  tried  to  the  best  of  our  ability 
to  get  from  Mr  .Owers  the  exact  figures  upon  which  he  spon¬ 
sored  the  statement  in  the  stipulation  that  no  excess  profits 
tax  would  be  paid  by  the  company  in  1942,  and  as  he  has 
indicated  and  as  I  have  indicated,  certain  fundamental  data 
which  he  used  in  arriving  at  that  conclusion  had  not  been 
made  available  to  us — 

Mr.  Prettyman:  I  cannot  let  that  statement  go  unchal¬ 
lenged,  Mr.  Booth,  because  I  do  not  think  it  is  an  accurate 
statement. 

Mr.  Booth:  He  has  not  said  it  is  fundamental,  but  it  is 
clear  it  must  be. 

Mr.  Prettyman :  The  statement  of  fact  you  have  made  is 
not  accurate.  You  made  a  request  for  certain  data  and  all 
factual  data  was  furnished  vou.  You  asked  for  the  budget 
estimate  for  1942  and  we  declined  to  give  you  that.  That 
was  purely  estimates  made  from  time  to  time.  Now  Mr. 
Owers  stated  on  the  record  this  morning  the  facts  and  fig¬ 
ures  which  directed  his  judgment  there  would  be  no  excess 
profits  tax  in  1942.  He  stated  it  very  clearly  and  carefully 
and  gave  you  the  figures.  You  tried  in  cross  examination 
to  make  him  say  he  used  some  other  figures.  He  has 

881  not  used  them.  He  stated  at  the  beginning  what  he 
did.  That  is  the  state  of  the  record  at  the  moment. 

•  *•#••••*• 

900  Chairman  Flanagan:  The  question  is  open  as  to 
the  date  we  reconvene. 

Mr.  Booth :  I  would  suggest  next  Friday,  if  the  Commis¬ 
sion  please.  We  are  preparing  some  direct  testimony.  It 
is  my  hope,  after  an  examination  of  the  record  and  an  op¬ 
portunity  to  take  up  some  of  these  disputed  tax  problems 
and  computations  with  the  Commission’s  staff  and  with  the 
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company,  we  will  be  able  to  get  enough  facts  to  clear  up 
this  situation  as  to  the  excess  profits  tax  liability  of  the 
company  for  1942.  We  have  no  desire  to  delay  the  case 
for  purposes  of  delay.  We  will  try  to  do  the  best  we  can  in 
this  period.  I  want  to  say  that  in  my  judgment  this  pro¬ 
ceeding  involves  some  principles  that  are  exceedingly  im¬ 
portant  and  we  think  we  should  be  given,  as  I  have  indi¬ 
cated,  a  reasonable  opportunity  to  demonstrate  the 

901  right  of  the  company  to  an  increase  in  the  light  of 
the  effort  of  the  Government,  of  which  we  all  are  a 

part,  in  trying  to  keep  costs  of  living  down  and  stabilize 
prices.  I  think  if  it  goes  over  until  next  Friday  we  may  be 
able,  and  at  least  we  will  make  every  effort  to  clear  up  the 
disputed  points  and  get  the  additional  facts  into  the  record 
in  short  order. 

Mr.  Prettvman:  If  the  Commission  please,  we  protest 
verv  vigorouslv  anv  such  delav  in  this  case.  We  have  al- 
ready  had  a  delay  of  two  and  one-half  weeks  during  which 
time  Mr.  Booth  has  had  an  opportunity  to  prepare  what¬ 
ever  he  might  have  to  offer  material  to  the  issues  of  the 
case.  The  late  order  under  the  sliding  scale  is  supposed  to 
go  into  effect  September  1st  and  that  date  has  passed.  The 
company  reads  meters  daily  and  those  bills  ought  to  go  out 
beginning  the  first  part  of  next  week. 

So  far  as  Mr.  Booth’s  statement  is  concerned,  he  has  not 
indicated  he  intends  to  present  any  contentions,  and  cer¬ 
tainly  no  additional  evidence  that  pertain  to  the  issues  in 
this  case.  If  the  issue  he  has  in  mind  is  whether  the  sliding 
scale  should  be  specified,  that  is  a  totally  different  issue. 
The  hearing  here  is  to  compute  the  rates  of  this  com- 

902  pany  under  the  sliding  scale  agreement.  It  seems 
to  me  the  Commission  has  been  more  than  generous  in 

allowing  him  two  and  a  half  weeks  to  prepare.  Most  of 
the  figures  he  has  asked  about  today  are  in  the  possession 
of  the  Commission’s  staff,  and  it  seems  to  use  the  hearing 
should  go  right  straight  forward.  We  are  ready  to  go  for¬ 
ward  tomorrow  and  Monday  morning,  and  we  think  in  jus- 
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i  tice  to  everybody  the  hearing  should  go  ahead  to  its  nor¬ 
mal  conclusion. 

Chairman  Flanagan:  Did  you  mean  Monday  morning? 

Mr.  Prettyman:  I  know  it  is  Labor  Day  and  a  holiday, 
but  this  is  important.  The  key  thing  in  this  whole  proceed¬ 
ing  is  the  effort  of  this  company  to  finance  its  affairs.  It 
!  was  not  able  to  finance  in  the  spring.  It  has  to  finance.  As 
to  the  0.  P.  A.  and  the  policy  of  the  Government,  Congress 
did  not  put  the  policy  in  regard  to  public  utility  rates  within 
the  functions  of  the  0.  P.  A..  The  0.  P.  A.  is  here  only  by 
courtesy  of  this  Commission.  We  did  not  feel  it  proper  to 
i  object  to  the  Government  coming  in,  but  as  to  the  policy  of 
that  Office  as  to  public  utility  rates,  Congress  saw  fit  not 
i  to  give  them  jurisdiction  over  those  rates ;  it  is  not  within 
their  policy,  but  the  policy  of  this  Commission. 

If  he  has  anything  material  to  the  issues,  he  has 
1  903  already  had  two  and  a  half  weeks  to  prepare  it,  and 
we  do  think  the  Commission  has  been  very  generous 
in  allowing  him  time  to  prepare  and  that  the  hearing  should 
proceed  in  its  normal  course. 

I  Mr.  Booth:  I  want  to  say  one  thing.  There  is  nothing 
i  about  our  presence  here  that  indicates  we  have  not  recog¬ 
nized  the  jurisdiction  of  this  agency  to  fix  these  rates.  It 
is  my  position,  and  I  expect  to  elaborate  that,  that  Congress 
by  the  exemption  of  public  utility  rates  from  the  Office  of 
Price  Administration  intended  that  utility  rates  should  be 
fixed  in  line  with  the  national  problems  affecting  price  con¬ 
trol  during  the  war  and  merely  because  this  company  hap- 
i  pens  to  have  an  arrangement  entered  into  in  1935  does  not 
mean  in  our  judgment  those  rates  can  be  fixed  automati¬ 
cally  without  regard  to  the  broader  national  aspects  at  this 
time. 

904.  Now,  I  think  this  financing  situation  is  important. 

I  think  Mr.  Owers,  however,  made  the  statement — 
I  do  not  know  it  is  important — in  the  earlier  case  that  they 
did  not  contemplate  a  rate  increase  when  they  went  ahead 
with  their  financing  problem — 
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Mr.  Owers :  I  did  not  make  any  suck  statement. 

Mr.  Prettyman:  That  is  not  an  accurate  statement,  Mr. 
Booth.  He  stated  in  the  beginning  of  this  year  when  they 
proposed  to  finance — the  beginning  of  last  year  they  did  not 
— but  that  financing  did  not  go  through.  That  is  the  key 
fact.  We  tried  to  finance  in  May  and  June  and  failed.  Only 
half  of  the  stock  was  sold.  He  testified  on  the  stand  if  the 
rate  increase  went  into  effect  we  would  be  able  to  sell  the 
stock  and  finance  the  company. 

Chairman  Flanagan:  The  testimony  is  in  the  record  and 
we  can  consider  it  on  the  record. 

The  Commission  would  like  to  go  into  executive  session 
for  a  moment  to  decide  this  question  of  adjournment. 

(At  this  point  the  Commission  went  into  executive  ses¬ 
sion.) 

#****#**#• 

915  Chairman  Flanagan:  We  will  now  adjourn  until 
Tuesday  morning  at  10  o’clock. 

•  «•••••••# 

919  Chairman  Flanagan:  Are  you  ready  to  proceed, 
Mr.  Booth? 

Mr.  Booth:  We  w’ould  like  to  recall  Mr.  Owers. 

Robert  C.  Owers 

recalled  at  a  witness  and,  having  been  previously  duly 
sworn,  testified  further  as  follows: 

*  *  •  •  •  •  #  *  *  * 

934  Chairman  Flanagan:  Mr.  Booth,  I  have  prepared 
a  little  statement  here  which  might  put  us  all  straight. 
I  think  that  in  the  interest  of  all  concerned  there  should 
be  some  understanding  as  to  the  status  of  the  Office  of  Price 
Administration  as  an  intervener  in  this  proceeding.  Per¬ 
haps  this  understanding  should  have  been  arrived  at  at  the 
time  the  petition  for  leave  to  intervene  was  granted,  but, 
as  you  will  recall,  this  petition  was  filed  at  a  late  date,  and 
the  Commission  waived  its  rule  that  such  petitions  should 
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be  filed  and  served  not  less  than  five  days  prior  to  the  date 
i  fixed  for  the  formal  hearing  in  a  proceeding, 
i  Rule  7.3  of  the  Commission’s  Tentative  Rules  of  Practice 
and  Procedure,  adopted  July  17,  1942,  states  that  the  Com- 
i  mission  may  grant  or  deny  a  petition  for  leave  to  inter¬ 
vene,  or  may  grant  the  petition  upon  such  conditions  and 
limitations  as  it  may  prescribe. 

Rule  7.5  states  that  the  granting  of  a  petition  to  inter¬ 
vene  shall  not  have  the  effect  of  changing  or  enlarging 

935  the  issues  in  the  proceeding,  except  where  such 
change  or  enlargement  is  expressly  requested  in  the 

petition  and  is  expressly  granted  by  the  Commission  after 
opportunity  for  hearing  on  the  question  has  been  afforded 
all  of  the  parties. 

This  Commission  in  effect  has  already  ruled  that  ques¬ 
tions  pertaining  to  basic  elements  of  the  sliding  scale  ar¬ 
rangement  described  in  Order  No.  1458,  dated  December 
13, 1935,  are  not  within  the  scope  of  the  present  proceeding. 
This  proceeding  is  vastly  different  from  a  proceeding  in¬ 
volving  a  rate  case  as  that  term  is  generally  understood. 
Rate  cases  usually  involve  a  tremendous  amount  of  investi¬ 
gatory  work,  detailed  analyses,  and  a  complete  review  of 
the  operations  of  the  utility  involved,  sometimes  over  a 
period  of  years.  The  question  of  the  detailed  valuation  of 
property  also  must  be  determined  in  such  a  rate  case.  Here 
all  that  work  was  done  before  the  existing  sliding  scale  ar¬ 
rangement  was  entered  into.  In  every  year  in  which  the 
arrangement  has  been  in  effect  the  staff  of  this  Commis¬ 
sion  has  spent  months  in  making  detailed  audit  of  the  com¬ 
pany’s  operations.  To  question  a  basic  element  of  the  ar¬ 
rangement  at  this  time  would  undoubtedly  result  in  throw¬ 
ing  open  all  other  elements  of  the  arrangement  for  recon¬ 
sideration.  This  would  obviously  lead  to  protracted 

936  negotiations,  and  the  question  as  to  whether  another 
arrangement  would  be  more  advantageous  or  less  ad¬ 
vantageous  to  the  consumer  could  not  be  settled  within  a 
period  of  months.  It  was  not  the  intention  of  the  Commis- 


123 


sion  to  initiate  such  proceedings  when  it  called  these  hear¬ 
ings  for  the  purpose  of  conducting  its  usual  annual  inves¬ 
tigation  of  rates,  tolls,  charges,  tariffs,  rules,  regulations, 
and  conditions  of  service  of  the  Washington  Gas  Light  Com¬ 
pany  under  the  sliding  scale  arrangement. 

This  Commission  will  be  glad  to  have  testimony  regard¬ 
ing  the  aims  and  purposes  of  the  Office  of  Price  Adminis¬ 
tration  during  this  period  of  national  emergency,  and  we 
are  very  much  interested  in  learning  the  attitude  of  the 
Office  of  Price  Administration  as  to  the  relation  of  those 
aims  and  purposes  to  the  present  proceeding.  However, 
we  do  not  feel  that  the  presentation  of  such  views  requires 
that  the  Office  of  Price  Administration  should  carry  on  a 
detailed  investigation  into  the  accounts  of  the  gas  company. 
This  has  already  been  done  by  our  staff,  which  is  compe¬ 
tent  and  experienced.  It  is  the  duty  of  this  Commission 
to  determine  whether  the  accounting  of  the  company  has 
been  performed  in  accordance  with  the  terms  of  the  slid¬ 
ing  scale  arrangement.  We  have  the  further  duty 
937  of  determining  that  items  entering  into  the  compu¬ 
tations  made  under  that  arrangement  are  reason¬ 
able. 

In  conclusion  if  it  appears  that  the  books  of  the  company 
have  been  properly  kept  and  that  the  necessary  computa¬ 
tions  have  been  correctly  made,  the  Commission  will  be 
faced  with  the  question  as  to  whether,  in  view  of  the  na¬ 
tional  emergency,  the  rates  and  charges  for  gas  service 
should  be  increased.  It  is  expected  that  the  Office  of  Price 
Administration,  as  intervener  in  these  proceedings,  will 
develop  its  testimony  along  lines  which  will  assist  us  in  ar¬ 
riving  at  a  determination  of  this  question  at  an  early  date. 

Is  that  sufficiently  clear,  or  does  it  need  a  little  elabora¬ 
tion  so  that  you  may  conduct  your  intervention  with  a  view 
to  getting  before  the  Commission  the  present  line  of  think¬ 
ing  of  the  Office  of  Price  Administration? 

Mr.  Booth:  If  the  Commission  please,  we  presented  our 
petition  for  intervention  and  to  be  a  party  to  this  proceed- 
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ing,  and  that  petition  was  granted.  The  company  did  not 
object  at  that  time  to  the  intervening  petition  of  the  Office 
of  Price  Administration.  It  had  an  opportunity  at  that  time 
to  object.  By  permitting  the  Office  of  Price  Administra¬ 
tion  to  intervene,  the  Commission  at  that  time,  it 

938  seems  to  me,  authorized  the  Office  of  Price  Adminis¬ 
tration  to  make  a  showing,  and  an  accurate  showing, 

as  to  whether  or  not  the  company  should  be  entitled  to  a 
rate  increase  at  this  time,  not  merely  in  the  light  of  the 
mathematical  provisions  of  the  sliding  scale  arrangement, 
!  but  the  sliding  scale  arrangement  as  construed  in  the  light 
of  the  national  program  to  stabilize  the  cost  of  living. 

Now,  we  have  also  said  that  the  question  as  to  under 
what  circumstances  rates  and  charges  for  gas  service 
1  should  be  increased  is  a  national  question.  Of  course,  in  a 
sense,  we  are  all  part  of  the  national  government;  but  the 
standard  by  which  we  believe  we  can  aid  the  Commission 
in  determining  whether  or  not  a  rate  increase  should  be 
granted  is  the  standard  which  we  apply,  and  that  is  the 
question  as  to  whether  or  not  in  the  light  of  all  the  circum- 
;  stances  which  are  pertinent  to  a  determination,  as  to 
whether  or  not  the  company  is  entitled  to  an  increase,  as  to 
whether  or  not  there  would  be  an  undue  hardship  imposed 
upon  the  company  as  contrasted  with  the  consumers,  in  de¬ 
termining  whether  or  not  the  company  should  be  entitled  to 
higher  rates  and  normal  profits  and  the  other  issues  in  the 
case. 

Now,  we  cannot  determine  whether  or  not  a  hard- 

939  ship  would  be  imposed  upon  the  company  without 
adequate  facts.  It  has  not  been  my  intention  to  try 

this  case  as  an  ordinary  rate  case,  but  merely  to  attempt  to 
develop  sufficient  facts  relating  to  the  more  important  is¬ 
sues  in  order  that  we  might  be  in  a  position  to  tell  the  Com¬ 
mission  whether  or  not  under  the  standards  which  we  think 
are  applicable  to  this  case,  a  rate  increase  is  justified. 

I  understand  the  company  is  very  anxious  to  push  this 
case  along  to  a  conclusion.  They  have  brought  Mr.  Stev- 
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ens  from  New  York  and  apparently  it  is  an  inconvenience 
for  him  to  be  here — 

Mr.  Stevens:  Now,  just  a  moment.  There  is  nothing  in 
the  record  to  that  effect.  Would  you  like  to  withdraw  that 
statement? 

Mr.  Booth :  If  you  will  tell  me  it  is  not  an  inconvenience 
for  you  to  be  here,  I  will  withdraw  that  statement. 

Mr.  Stevens:  That  is  not  the  fact. 

Mr.  Booth :  I  had  not  intended  to  prolong  the  case.  I  had 
hoped  to  examine  the  witnesses  today ;  I  had  hoped  to  con¬ 
clude  my  examination  before  the  end  of  the  day,  and  I  had 
also  hoped  to  have  a  reasonable  opportunity  to  present  to 
the  Commission  such  relevant  facts  bearing  upon  the 

940  application  of  the  0.  P.  A.  program  and  have  the 
facts  presented  in  this  case  within  a  short  time.  I 

had  hoped  to  be  ready,  if  not  by  Monday  or  Tuesday  of 
next  week,  to  be  ready  on  Friday.  But  it  seems  to  me  the 
Commission  and  the  company  are  overlooking  the  fact  that 
in  any  determination  of  rates  the  Commission  cannot  be 
governed  by  the  mere  mathematical  formulas  contained 
in  the  sliding  scale  arrangement,  but  that  that  must  be  ap¬ 
plied  in  the  light  of  legal  powers  and  the  legal  duty  of  the 
Commission  to  fix  fair  and  reasonable  rates  in  the  light  of 
the  economic  conditions  which  prevail  today  and  the  prin¬ 
ciples  determining  what  are  fair  and  reasonable  rates  to- 
dav. 

m 

Chairman  Flanagan :  That,  Mr.  Booth,  if  I  may  interrupt, 
was  my  understanding  of  the  basis  on  which  the  interven¬ 
tion  of  the  0.  P.  A.  was  granted.  I  am  referring  now  to 
your  last  statement.  It  was  not  my  understanding  that  the 
0.  P.  A.  would  have  to  assume  any  of  the  prerogatives  or 
duties  of  this  Commission  as  to  the  accuracy  or  correctness 
of  calculations  made  under  the  sliding  scale  arrangement. 
That  would  be  a  duplication  of  effort  and  would  prolong 
this  hearing  unnecessarily. 

Mr.  Booth :  No,  I  will  not  agree  with  you  there,  Mr. 

941  Chairman.  If  in  my  judgment  it  is  clear  that  a  pro- 
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vision  of  the  sliding  scale  arrangement  has  been  ap¬ 
plied  by  either  the  company  or  the  Commission’s  witnesses 
incorrectly,  and  also  affecting  the  question  as  to  hardship 
in  this  case,  it  would  be  my  duty  to  point  it  out  to  the  Com¬ 
mission  and  propose  to  do  so  unless  prohibited  by  the  Com¬ 
mission. 

Chairman  Flanagan:  There  will  be  no  prohibition  as  to 
what  you  may  point  out.  However,  the  hearing  cannot  be 
unduly  delayed  while  you  are  duplicating  work  which  has 
been  done  by  our  staff  which  we  say  is  competent  and  ex¬ 
perienced  in  handling  this  sort  of  proceeding. 

Mr.  Booth :  I  am  not  saying  that  it  is  not.  There  is  noth¬ 
ing  about  our  participation  in  this  case  which  casts  any  re¬ 
flection  upon  anybody.  We  are  opposing — 

1  Chairman  Flanagan:  Could  you  be  a  little  more  specific 
at  this  time,  Mr.  Booth,  as  to  the  aims  of  the  0.  P.  A.  in  this 
proceeding  and  what  you  expect  to  develop  and  how  you 
are  now  planning  to  develop  those  aims? 

Mr.  Booth:  I  will  be  frank  with  the  Commission,  as  I  have 
tried  to  be  in  this  case  and  in  every  case.  I  had  proposed 
to  develop  a  few  general  facts  dealing  broadly  with  the 
question  as  to  whether  or  not  the  sliding  scale  ar- 
942  rangement  had  worked  a  hardship  upon  the  com¬ 
pany  during  the  years  in  which  it  has  been  in  opera¬ 
tion,  and  whether  or  not  it  had  worked  out  very  liberally 
to  the  company. 

Chairman  Flanagan :  No  claim  has  been  made  that  it  did 
work  a  hardship  on  the  company,  Mr.  Booth, 
i  Mr.  Booth:  What  I  propose  to  show  is  it  works  out  lib¬ 
erally  to  the  company.  This  is  the  first  year  in  which  the 
company  over  a  great  many  years,  including  the  years  of 
depression,  has  not  eaned,  apparently,  a  liberal  return. 
That,  it  seems  to  me,  is  a  factor  in  determining  today 
whether  or  not  it  would  be  a  hardship  to  require  the  com¬ 
pany  to  continue  under  existing  rates. 

As  I  say,  I  want  to  develop  a  few  general  aspects  on  the 
history  of  the  company’s  operations  under  the  sliding  scale 
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arrangement.  Some  of  that  could  be  done  by  direct  testi¬ 
mony,  which  would  be  brief;  some  of  it  could  be  done  by 
asking  Mr.  Owers  to  present  a  few  more  facts  for  the  rec¬ 
ord.  I  had  also  wanted  to  refer  briefly  to  the  rates  of  this 
company,  the  proposed  rates,  as  compared  with  other  rates 
of  comparable  companies  as  disclosed  by  published  reports 
of  the  Federal  Power  Commission.  I  think  such  a  compari¬ 
son  would  be  very  interesting. 

943  I  had  not  intended  to  get  into  all  of  the  facts  of 
the  various  issues  which  have  been  raised  with  re¬ 
spect  to  the  company’s  operating  expenses.  I  had,  how¬ 
ever,  proposed  to  demonstrate  that,  giving  consideration 
only  to  a  proper  allowance  to  the  company  for  taxes,  and 
determining  depreciation  in  accordance  with  the  general 
principles  of  the  Supreme  Court  of  the  United  States,  ac¬ 
cording  to  a  decision  handed  down  during  the  last  year, 
which  I  think  is  now  binding  upon  this  Commission,  and 
that  the  sliding  scale  arrangement  must  be  determined  in 
the  light  of  principles  laid  down  by  the  Supreme  Court. 

Chairman  Flanagan:  To  what  case  are  you  referring, 
Mr.  Booth? 

Mr.  Booth:  National  Gas  Pipe  Line  Company  of  Amer¬ 
ica  v.  Federal  Power  Commission  and  the  Illinois  Com¬ 
merce  Commission,  where  the  question  of  determining  an¬ 
nual  depreciation  expense  under  a  sinking  fund  method 
was  presented,  and  the  Court  specifically  held  that  it  was 
improper  to  apply  an  interest  rate  which  did  not  equal  the 
fair  rate  of  return — 

Chaiman  Flanagan:  Just  at  that  point,  Mr.  Booth,  do 
you  happen  to  have  an  idea  as  to  the  relation  of  the  pres¬ 
ent  depreciation  reserve  on  the  company’s  books  to 

944  its  plant  and  depreciable  property? 

Mr.  Booth:  Yes.  Today  I  think  the  company  has 
a  reserve  of  approximately  $2,000,000. 

Chairman  Flanagan:  Percentagewise? 

Mr.  Booth:  Yes.  It  happens  to  be  not  very  high,  but  I 
know  that  they  are  trying  to  build  it  up,  and  I  think  it  is  an 
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excellent  thing  that  it  be  built  up;  but  that  also  runs  into 
the  question,  Mr.  Chairman,  as  to  whether  or  not  it  is  not 
a  hardship  and  an  illegal  hardship,  to  require  the  present 
consumers  to  pay  rates  to  build  up  an  adequate  reserve  be¬ 
cause  the  company  failed  to  set  aside  adequate  deprecia¬ 
tion  charges  in  prior  years.  That  is  another  point.  All  I 
had  planned  to  do  was  to  deal  with  the  depreciation  ques¬ 
tion  and  to  prepare  some  summary  exhibits  showing  the 
actual  earnings  of  the  company  under  the  sliding  scale  ar¬ 
rangement  based  upon  a  proper  allowance  for  taxes  ac¬ 
cording  to  principles  which  0.  P.  A.  applies  and  which  we 
think  are  proper  for  rate-making  purposes,  in  order  to 
avoid  a  conflict  between  the  levies  of  abnormal  war  taxes 
in  the  Government’s  program  and  to  demonstrate  by  all  of 
the  evidence  that  is  before  the  Commission  that  there  would 
be  no  hardship  of  any  kind  resulting  if  the  company  was 
required  to  operate  under  existing  rates  and  to  indi- 
945  cate  cases  in  support  of  that  situation. 

Now  there  is  still  in  doubt,  because  the  company 
has  not  yet  made  available,  the  question  as  to  whether  or 
not  the  company  would  be  subject  to  an  excess  profits  tax 
if  a  rate  increase  was  made.  The  company  itself  has  indi¬ 
cated  if  an  excess  profits  tax  in  fact  would  be  levied  upon 
the  amount  of  additional  earnings  which  the  company  would 
get  if  a  rate  increase  was  made,  that  it  might  be  impractical, 
and  they  sort  of  indicated  they  might  agree  with  Mr.  McEl- 
fresh’s  statement  on  the  excess  profits  tax  question. 

I  think  I  can  show  the  Commission  I  am  not  planning  to 
delay  this  case,  but  at  the  same  time  I  want  an  adequate 
record  in  order  to  demonstrate  whether  a  hardship  would 
result  if  the  company  was  required  to  operate  under  ex¬ 
isting  rates. 

Chairman  Flanagan:  You  have  raised  the  question  of  ex¬ 
cess  profits  taxes  being  incurred  because  of  a  possible  rate 
increase  being  granted.  That  bothers  us,  too.  The  wit¬ 
ness,  Mr.  Owers,  has  stated  that  to  grant  rates  which  would 
result  in  90  per  cent  of  those  rates  being  turned  over  to  the 
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Government  does  not  make  sense,  and  in  view  of  that  fact 
I  would  like  to  ask  Mr.  Owers  would  the  company 

946  consider  some  arrangement  whereby  in  the  event  a 
rate  increase  is  granted  the  consumers  would  be  pro¬ 
tected  against  increases  in  rates  which  would  result  in  li¬ 
ability  on  the  part  of  the  company  for  excess  profits  taxes 
attributable  to  such  rate  increases.  Is  that  a  protective  ar¬ 
rangement  to  which  the  company  could  give  some  thought 
and  perhaps  eliminate  that  dangerous  point  from  our  mind? 

Mr.  Owers:  If  I  understand  correctly — 

Mr.  Prettyman :  May  we  have  the  Reporter  real  that,  Mr. 
Chairman  ? 

Chairman  Flanagan :  I  have  written  it  out  and  if  you  like, 
you  may  take  this  (hands  paper  to  Mr.  Prettyman). 

Mr.  Owers:  Did  I  understand  you  correctly,  Mr.  Chair¬ 
man,  that  your  idea  would  be  an  arrangement  whereby 
rates  were  kept  at  a  level  which  kept  the  company  under 
the  excess  profits  ceiling? 

Chairman  Flanagan:  Yes,  some  method  which  would  ob¬ 
viate  the  danger  which  has  been  brought  out  in  this  hear¬ 
ing,  which  is  that  an  increase  in  rates  might  result  in  im¬ 
posing  excess  profits  taxes  upon  the  company,  with  the  final 
result  that  the  consumers  were  really  paying  the  excess 
profits  taxes  through  these  increased  rates.  I  think 

947  that  is  a  rather  unusual  arrangement,  but  I  would 
like  the  company  to  consider  the  possibility  of  adopt¬ 
ing  such  a  protective  arrangement  in  the  event  rate  in¬ 
creases  are  found  to  be  warranted. 
##«****•*• 
949  Chairman  Flanagan :  Suppose  we  leave  it  this  way. 

It  will  take  some  working  out,  but  I  would  like  to 
have  your  staff  and  ours  get  togther  and  see  if  something 
feasible  can  be  developed  for  presentation  to  the  Commis¬ 
sion. 

Mr.  Owers:  We  will  be  glad  to  do  that. 

Mr.  Booth:  May  I  ask  one  or  two  questions?  I  assume 
that  this  does  not  mean  that  the  Commission  has  decided  it 
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would  be  appropriate  to  allow  the  company  as  an  operating 
expense  all  Federal  income  taxes  other  than  excess 
950  profits  tax? 

Chairman  Flanagan:  The  Commission  has  made 
no  decision  as  to  the  inclusion  or  exclusion  of  any  item  as 
yet. 

Mr.  Booth :  I  want  to  make  it  clear  that  our  objection  to 
an  allowance  of  an  increase  in  rates  applies  with  equal  force 
to  the  inclusion  of  excess  profits  tax  as  well  as  anything 
over  and  above  the  taxes  that  the  company  would  be  subject 
to  based  upon  normal  rates.  Apparently  there  is  a  differ¬ 
ence  of  almost  $250,000  to  $300,000,  which  in  effect  would 
wipe  out  the  right  of  the  company  to  any  increase  in  rates. 

Chairman  Flanagan:  As  I  said  the  other  day,  I  have 
presumed  you  would  develop  for  this  record  what  in  the 
O.  P.  A.’s  opinion  is  a  normal  years  and  what  are  normal 
rates. 

Mr.  Booth:  Correct. 

976  Mr.  Booth :  That  will  be  all  of  Mr.  Owers.  At  this 
time  I  want  to  ask  Mr.  McElfresh  a  few  questions. 

******  *  •  #  • 

988  Mr.  Booth:  Let  the  record  show  we  will  attempt 
to  be  ready  on  Friday  morning  but  I  will  make  no 
definite  commitment  that  we  will  be,  but  we  will  try  to  be 
ready  on  Friday.  I  want  also  to  point  out  in  view  of  Mr. 
Prettyman  ’s  suggestion  this  morning  that  the  case  be  closed 
on  Friday,  that  that  is  within  the  discretion  of  the  Com¬ 
mission.  There  are  a  lot  of  things  here  that  depend  upon 
the  application  of  legal  principles  to  new  problems  and  we 
think  they  are  very  important  and  we  think  the  Commission 
should  either  allow  us  10  days  or  two  weeks  after  the  case 
is  closed  to  prepare  a  brief  or  if  the  Commission  should  pre¬ 
fer  to  have  the  matter  argued,  that  is  satisfactory  to  me 
and  we  would  require  a  shorter  time  for  argument. 
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Chairman  Flanagan :  We  will  have  that  in  mind  for  con¬ 
sideration. 

•  •••*•  •  *  •  • 

989  Chairman  Flanagan:  We  will  adjourn  until  Fri¬ 
day  morning  at  10  o’clock. 

#*•••#•••• 

1029  Mr.  Booth:  Is  the  hearing  resumed? 

Chairman  Flanagan:  Yes. 

Mr.  Booth:  If  the  Commission  please,  I  hesitate  very 
much  about  interrupting  Commissioner  Hankin’s  question¬ 
ing  at  this  time,  but  because  of  the  Chairman’s  statement 
the  other  day,  there  is  a  little  doubt  in  my  own  mind  as  to 
the  exact  status  which  0.  P.  A.  now  has  in  this  proceeding. 

As  I  recall,  at  the  time  that  we  presented  our  petition  for 
intervention  on  the  18th  of  August,  our  petition  was 
granted,  and  may  it  therefore  be  understood,  and  I  have  a 
draft  order — I  don’t  know  that  it  is  necessary — that  on  the 
18th  of  August  the  petition  of  the  Office  of  Price  Adminis¬ 
tration  for  leave  to  intervene  in  this  proceeding  was,  of 
course,  granted,  and  as  was  its  petition  to  be  a  party  in  the 
instant  proceeding.  Is  that  understood? 

Chairman  Flanagan:  Is  to  be  a  party  to  these  proceed¬ 
ings?  The  Commission  did  grant  leave  to  intervene. 

Mr.  Booth :  And  it  was  as  a  party  to  these  proceedings. 
I  recall  very  specifically  that  that  was  the  intention  of  the 
Commission,  that  there  was  no  limitation,  and  in  fact  at 
page  302  of  the  record,  Mr.  Prettvman  stated  as  follows: 
“I  stated  when  I  consented  to  the  intervention  that 

1030  I  did  not  concede  those  various  paragraphs  in  the 
petition.  Maybe  I  made  a  mistake  in  consenting.  If 

I  had  known  the  only  thing  Mr.  Booth  was  going  to  do  was 
to  raise  issues  not  involved  in  the  case,  I  might  have  ob¬ 
jected”. 

Then  he  talks  about  the  proposition  of  an  intervening 
party  coming  into  the  proceeding  when  the  company  and  the 
Commission  are  fully  informed  and  nevertheless  the  inter- 
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vener  can  ask  time  to  familiarize  himself  with  all  of  the  rec¬ 
ords  of  the  company.  That  was  the  only  point  he  was  talk¬ 
ing  about.  Mr.  Hankin  was  presiding  at  that  time  and  I 
just  want  to  clear  up  that  the  Commission  did  authorize  and 
grant  the  intervening  petition  of  the  Office  of  Price  Admin¬ 
istration. 

Chairman  Flanagan :  Mr.  Booth,  when  I  read  the  state¬ 
ment  the  other  day,  it  explained  that  the  0.  P.  A.  did  come 
in  at  the  last  minute  and  we  permitted  them  to  intervene. 
That  statement  was  an  attempt  to  clarify  what  perhaps 
should  have  been  clarified  at  the  moment  we  granted  the 
leave.  Maybe  I  can  make  it  a  little  clearer  than  it  was  made 
the  other  day. 

In  my  opinion  this  is  not  the  usual  type  of  rate  proceed¬ 
ing.  The  company  did  not  come  in  here  this  year  for  the 
first  time  in  several  years  to  request  an  increase  in  rates ; 

they  came  in  here  under  the  sliding  scale  arrange- 
1031  ment  which  was  entered  into  in  1935,  just  as  they 
have  come  in  every  year  since. 

The  issues  can  be  very  easily  confused,  but  to  me  they  are 
quite  simple.  This  Commission  itself  must  make  a  decision 
under  the  arrangement  which  was  entered  into  in  1935 
whether  or  not  this  company  is  entitled  under  the  terms  of 
that  arrangement  to  a  rate  increase.  That  involves  a  very 
simple  clear-cut  question  of  fairness,  nothing  more  and 
nothing  less,  and  also  involves,  in  my  opinion,  the  integrity 
of  this  Commission,  of  which  I  am  very  jealous. 

This  must  be  done,  let  me  emphasize  again,  under  the  ar¬ 
rangement  as  it  exists  and  not  as  someone  would  like  to 
have  it  reconstructed,  but  as  it  is  presently,  and  that  is  the 
basis  on  which  we  called  this  hearing.  That  duty  is  the  job 
of  this  Commission  and  that  is  the  job  that  shall  be  done. 

Now,  the  second  point  is,  having  determined  that  ques¬ 
tion  we  must  then  consider  existing  conditions  and  the  bear¬ 
ing  of  those  conditions  upon  the  question  before  us,  and  by 
existing  conditions  I  mean  not  only  existing  economic  con¬ 
ditions,  but  the  credit  standing  of  this  company,  the  possible 
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need  of  funds  to  maintain  the  facilities  it  now  has  and  to 
expand  those  facilities  in  order  that  the  consumers 

1032  might  get  the  service  they  are  now  getting  or  im¬ 
proved  service.  That  is  where  the  0.  P.  A.  comes  in, 

in  my  estimation,  to  give  us  the  benefit  of  their  views  re¬ 
garding  the  granting  or  refusing  to  grant  a  rate  increase  in 
view  of  general  economic  conditions,  to  prevent  inflation. 
We  are  just  as  interested  in  that  as  the  0.  P.  A.  is.  You 
have  made  a  study,  presumably,  and  you  have  something 
which  will  be  of  value  to  the  Commission  in  making  up  its 
mind  on  the  second  point.  There  is,  let  me  repeat,  to  my 
mind,  a  clear  distinction  and  two  phases  to  this  whole  pro¬ 
ceeding. 

Does  that  clarify  it  in  your  mind,  Mr.  Booth? 

Mr.  Booth:  Yes,  it  clarifies  it  on  the  assumption  that  the 
petition  of  the  Office  of  Price  Administration  for  leave  to 
intervene  filed  before  this  Commission  on  August  18th  was 
granted  without  qualification. 

Chairman  Flanagan:  At  the  date  the  intervention  was 
granted  there  were  no  limitations  prescribed  by  the  Com¬ 
mission  ;  that  is  true. 

Commissioner  Hankin:  I  want  to  supplement  that  by 
saying  that  was  my  understanding  when  I  granted,  on  be¬ 
half  of  the  Commission,  leave  to  intervene;  that  is  to  say, 
leave  to  intervene  in  accordance  with  the  terms  of  the  peti¬ 
tion  for  intervention.  Otherwise  we  would  have  set 

1033  forth  limitations  which  would  have  limited  the  inter¬ 
vention  to  specific  questions. 

Chairman  Flanagan :  Continuing,  however,  as  I  pointed 
out  the  other  day,  our  rules  of  practice  provide  that  an  in¬ 
tervener  has  no  right,  stating  it  in  language  as  I  understand 
it,  to  expand  the  issues  in  a  proceeding.  We  have  already 
ruled  with  regard  to  a  question  which  in  our  mind  would 
have  expanded  the  issues.  I  think  the  intervention  was 
granted  with  that  same  proviso  applicable  to  the  0.  P.  A. 
as  is  applicable  to  any  other  party. 
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Commissioner  Hankin :  I  don’t  know  whether  the  Chair¬ 
man  is  aware  of  the  fact  that  our  rule,  while  it  states  an  in¬ 
tervener  may  not  expand  the  issues  in  a  case,  also  provides 
that  he  may  not  expand  it  without  expressly  asking  for  it 
in  the  petition  for  intervention  and  leave  being  granted  by 
the  Commission.  Now,  this  question  of  what  is  and  what  is 
not  within  the  issues  of  the  case  is  a  very  nebulous  one,  as 
I  see  it.  There  seems  to  be  quite  a  difference  of  opinion. 
For  example,  one  of  the  questions  that  I  raised  myself  was 
with  reference  to  the  rate  base,  and  the  Commission  held 
that  that  was  not  within  the  scope  of  the  hearing.  I  still  do 
not  understand  how  a  rate  can  be  computed  without 

1034  going  into  the  correctness  of  the  rate  base,  but  of 
course  the  ruling  of  the  Commission  stands. 

Then  on  last  Tuesday  the  Chairman  of  the  Commission 
suggested  a  method  of  reimbursing  or  the  possibility  of  re¬ 
imbursing  the  consumers  for  any  increases  in  rates  which 
might  result  in  additional  excess  profits  taxes.  Well  that,  of 
course,  whatever  that  may  mean,  is  not  within  the  scope  of 
the  sliding  scale  arrangement  as  such.  Whether  that  is 
within  the  scope  of  the  hearing  or  not  is  a  debatable  ques¬ 
tion.  But  the  petition  for  intervention  filed  by  0.  P.  A.  did 
raise  questions  which  may  be  beyond  the  sliding  scale  ar¬ 
rangement  for  which  this  heairng  has  been  called.  Nowt,  if 
that  is  the  case  that  petition  asked  for  an  extension  of  issues 
and  the  Commission  granted  the  application — 

Chairman  Flanagan :  Just  a  moment.  I  may  be  on  thin 
ice  when  I  dispute  questions  of  law  with  our  learned  Com¬ 
missioner  ;  however,  as  I  recall  the  provision,  and  the  rules 
of  practice  will  bear  me  out,  I  think,  when  it  comes  to  ex¬ 
pansion  of  an  issue,  the  request  to  so  expand  must  be  sub¬ 
mitted  to  all  parties  in  interest  and  they  must  agree  to  such 
expansion. 

Mr.  Prettyman :  I  think  the  rule  is  perfectly  clear. 

Chairman  Flanagan:  Let  us  quote  the  rule  so 

1035  there  will  be  no  ambiguity  about  our  remarks. 

Commissioner  Hankin :  Mr.  Milligan,  will  you  get 
the  rules? 
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1036  Mr.  Harrison :  If  the  Commission  please,  in  support 
of  what  the  Chairman  has  just  stated  about  the  rules 

in  respect  to  raising  new  issues,  I  should  like  to  point  out  on 
August  18th,  when  leave  to  intervene  was  granted,  that  one 
rule  of  the  Commission  was  specifically  waived  and  only  one 
rule,  and  that  relates  to  the  requirement  that  the  petition  be 
filed  within  five  days.  I  find  in  the  record  no  waiving 

1037  of  any  other  rule.  It  naturally  follows,  therefore, 
that  the  rule  as  to  raising  new  issues  is  still  in  force 

and  effect  in  so  far  as  this  petition  is  concerned,  and  that 
the  petition  of  intervention  was  received  in  the  light  of  those 
rules  not  waived. 

Chairman  Flanagan :  I  would  like  to  call  up  the  point  on 
which  we  had  some  discussion  a  moment  ago.  Rule  7.5  of 
the  Commission’s  Tentative  Rules  of  Practice  and  Proce¬ 
dure  adopted  July  17,  1942,  reads  as  follows : 

“Effect  on  issues.  The  granting  of  a  petition  to  inter¬ 
vene  shall  not  have  the  effect  of  changing  or  enlarging  the 
issues  in  the  proceeding  except  where  such  change  or  en¬ 
largement  is  expressly  requested  in  the  petition  and  is  ex¬ 
pressly  granted  by  the  Commission  after  opportunity  for 
hearing  upon  the  question  has  been  afforded  all  other  par¬ 
ties.”  " 

To  me  that  is  simple  and  clear  language  and  I  think  we 
have  acted  in  accordance  with  that. 

Commissioner  Hankin :  To  me  it  is  also  very  simple  and 
clear  language,  especially  since  I  had  a  hand  in  the  drafting 
of  these  rules.  Nothing  in  this  rule  has  stated  that  issues 
can  be  enlarged  only  with  the  consent  of  the  other  parties, 
as  has  been  just  stated  by  the  Chairman,  In  fact,  that  was 
definitely  ruled  out  in  the  draftmanship  of  these 
rules. 

1038  Chairman  Flanagan:  I  think  the  reading  of  the 
rule  in  the  record  supersedes  any  remark  the  Chair¬ 
man  might  have  made  when  he  was  not  entirely  familiar 
with  the  terminology. 
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!  Commissioner  Hankin :  It  was  also  clear  to  me  that  here 
was  a  petition  which  expressly  requested  the  enlargement 
of  issues  because  issues  were  brought  in  the  petition  which 
are  not  present  in  the  document  known  as  the  sliding  scale 
plan,  and  when  the  petition  was  granted  it  was  granted  in 
all  of  its  particulars,  and  there  wTas  nothing  said  which 
!  would  limit  the  intervener  in  any  part  of  the  case. 

!  Mr.  Prettyman:  If  the  Commission  please,  it  seems  to 
me  the  language  of  the  rule  is  perfectly  clear,  and  that  is,  if 
an  enlargement  of  the  issues  by  an  intervener  is  desired,  it 
must  be  expressly  requested.  The  rule  so  states,  that  it 
inust  be  expressly  requested.  Furthermore,  it  must  be  ex¬ 
pressly  granted.  There  is  nothing  in  the  petition  that  ex¬ 
pressly  requests  any  enlargement  of  the  issues,  and  there  is 
nothing  whatsoever  said  by  the  Commission  that  expressly 
granted  an  enlargement  of  the  issues. 

The  Commission  permitted  0.  P.  A.  to  intervene  in  ac¬ 
cordance  with  the  rules.  The  rule  says  the  intervener  can 
i  participate  as  a  party,  but  under  the  issues  as  they 
1039  were  originally  set  down  by  the  Commission  for  hear¬ 
ing,  unless  there  is  an  express  request  and  an  express 
ruling  by  the  Commission.  There  is  no  such  thing  in  this 
case  as  either  an  express  request  or  express  ruling. 

Commissioner  Hankin:  That,  I  take  it,  would  require 
us  to  look  into  the  petition  for  intervention  to  see  whether 
that  petition  was  merely  based  on  the  issues  involved  in 
the  sliding  scale  plan  or  whether  there  was  anything  that 
goes  beyond  it. 

Mr.  Prettyman:  Absolutely  not.  It  would  require  the 
Commission  to  look  at  the  petition  to  see  if  there  is  an  ex¬ 
press  request.  The  ruler  states  in  perfectly  plain  English 
words  that  if  there  is  no  express  request,  then  the  granting 
of  the  petition  does  not  enlarge  the  issues  at  all.  The  only 
prayer  in  this  petition  is  that  the  Commission  enter  an 
order  granting  leave  to  intervene  and  become  a  party.  There 
is  no  other  request.  There  is  no  specific  request  for  enlarge¬ 
ment  of  the  issue,  and  that  is  perfectly  plain. 
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Commissioner  HanMn:  Do  you  happen  to  have  a  copy 
of  the  petition  for  intervention? 

Mr.  Prettyman:  It  says,  “Now  therefore  your  peti¬ 
tioner  prays  the  Commission  enter  an  order  grant- 

1040  ing  him  leave  to  intervene  and  become  a  party  to 
this  proceeding.  Respectfully  submitted.” 

There  is  no  specific  request  that  the  issues  be  enlarged. 

Commissioner  Hankin:  That  is  the  only  thing  stated  in 
the  petition? 

Mr.  Pettyman :  That  is  the  only  prayer. 

Commissioner  Hankin:  Does  not  the  petition  state  the 
grounds  upon  which  the  0.  P.  A.  wishes  to  intervene? 

Mr.  Prettyman :  It  makes  the  following  representations — 
it  goes  on  with  a  lot  of  representations.  Then  the  only 
prayer  is  that  they  be  allowed  to  intervene.  That  is  the 
only  request  in  the  petition. 

Commissioner  Hankin :  What  else  is  necessary? 

Mr.  Prettyman:  An  express  request.  The  rule  says  so. 

Commissioner  Hankin:  Is  that  not  an  express  request, 
if  they  set  forth — 

Mr.  Prettyman:  No. 

Commissioner  Hankin:  What  would  be  the  object  of 
setting  forth  all  of  these  facts  if  the  0.  P.  A.  did  not  wish 
to  intervene  in  order  to  demonstrate  those  facts? 

Mr.  Pettyman:  I  don’t  know  why  they  put  in  all  of  those 
representations. 

1041  Commissioner  Hankin:  I  will  tell  you  why. 

Mr.  Prettyman :  But  when  they  got  through  mak¬ 
ing  their  representations  they  made  no  request  that  the 
issues  be  enlarged.  I  suppose  the  representations  were 
made  in  order  to  show  the  Commission  the  0.  P.  A.  could 
come  into  the  proceeding  in  regard  to  the  issues  raised  by 
the  order  of  the  Commission. 

Commissioner  Hankin:  You  sav  vou  do  not  know  whv 
they  put  in  all  of  those  facts.  To  me  it  seems  to  be  quite 
clear,  but  perhaps  Mr.  Booth  can  inform  us  why  they  were 
put  in  the  petition. 
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i  Mr.  Prettyman:  It  does  not  make  any  difference  why 
they  were  put  in  the  petition.  The  point  is  did  they  ex¬ 
pressly  request  an  enlargement  of  the  issues,  and  the  an¬ 
swer  is  they  did  not. 

'  Commissioner  Hankin:  As  the  Chairman  just  stated, 
this  entire  proceeding  in  a  sense  involves  the  integrity  of 
the  Commission.  It  certainly  involves  the  integrity  of  the 
Commission  when  the  Commission  granted  leave  to  inter¬ 
vene  upon  certain  facts  presented  and  if  we  then  say  to 
the  intervener  “You  may  not  present  those  facts” — 
Chairman  Flanagan:  I  think  the  reverse  might  be  true 
in  another  way.  I  have  no  hesitancy  in  making  this 

1042  statement,  Mr.  Booth,  that  if  the  request  for  leave  to 
intervene  had  made  a  specific  request  for  the  enlarge¬ 
ment  of  the  issues,  I,  for  one,  wrould  not  have  voted  for  the 
granting  of  that  petition  as  filed.  Now,  that  is  where  the 
integrity  of  this  Commission  might  'well  he  involved,  to 
permit  you  to  come  in  with  one  request  and  then  to  permit 
you  to  expand  that  request  into  issues  which  we  have  de¬ 
cided  are  not  involved  in  this  proceeding. 

Mr.  Booth :  That  is  why  I  say  it  is  very  vital  as  far  as 
0.  P.  A.  is  concerned  that  this  matter  be  cleared  up  and 
cleared  up  specifically. 

i  Chairman  Flanagan:  I  think  your  statement  and  mine 
are  not  far  apart,  Mr.  Booth.  I  just  draw’  the  line  as  to 
where  the  responsibility  rests  directly  upon  this  Commis¬ 
sion. 

1043  Mr.  Booth:  There  is  no  dispute  there. 

Chairman  Flanagan:  Then  I  say  there  are  other 

conditions  which  must  be  taken  into  consideration,  such  as 
those  you  have  outlined,  and  I  have  requested  the  0.  P.  A. 
to  give  the  Commission  the  benefit  of  its  wisdom  and  in¬ 
vestigation  along  this  line. 

Mr.  Booth:  Paragraphs  11,  12  and  13  state  “Approval 
of  increase  in  public  utility  rates  because  of  increased  Fed- 
ral  income  taxes  would  be  contrary  to  the  intention  of  Con¬ 
gress,  inflationary  in  character  and  adversely  affect  the 
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program  and  policy  of  the  Office  of  Price  Administration  to 
stabilize  prices. 

Chairman  Flanagan:  On  that  one  point,  as  I  remember 
it  in  the  record,  I  have  at  least  twice  requested  that  yon 
address  yourself  specifically  to  that  question. 

Mr.  Booth:  We  propose  to  do  so.  I  just  want  it  clear, 
Mr.  Chairman,  that  is  now  one  of  the  issues  in  this  case. 

•  That  w*as  Paragraph  11.  Paragraph  12  states,  “It  appears 
that  this  is  the  first  time  since  the  United  States  entered 
the  -war  the  Commission  is  called  upon  to  make  a  determina¬ 
tion  or  fix  rates  under  said  sliding  scale  arrangement.  The 
application  of  the  arrangement  should  be  recon- 
1044  sidered  in  the  light  of  the  Government’s  program  to 
present  inflation  and  stabilize  the  cost  of  living”. 

Chairman  Flanagan:  What  is  there  in  that  statement 
which  alters  my  position  that  the  duty  of  the  Commission 
first  is  to  determine  whether  this  company  is  entitled  to  a 
rate  increase  or  not,  and  then  to  take  into  consideration, 
before  granting  any  increase,  all  of  these  other  matters 
which  are  before  us. 

Mr.  Booth:  That  is  all  I  want  to  know,  Mr.  Chairman, 
that  paragraphs  11,  12  and  13  are  issues  in  this  case  as  a 
result  of  the  granting  of  our  petition  for  intervention. 

Mr.  Prettyman :  I  do  not  agree  to  that. 

Mr.  Booth :  If  Mr.  Prettyman  and  Mr.  Stevens  here  are 
right,  and  of  course  they  are  wrong  and  w-e  all  know  it — I 
take  it  from  what  you  have  said  and  in  view  of  the  Com¬ 
mission’s  earlier  ruling,  that  paragraphs  11,  12  and  13  are 
in  fact  issues  in  this  proceeding. 

1047  Chairman  Flanagan:  I  think  I  have  made  myself 
clear  in  dividing  this  proceeding  into  two  parts.  So 
far  as  the  sliding  scale  arrangement  is  concerned,  the  Com¬ 
mission  has  the  duty  to  figure  out,  first,  whether  this  com¬ 
pany  is  entitled  to  a  rate  increase  strictly  in  accordance  with 
the  terms  of  the  sliding  scale  arrangement.  As  to  the  second 
part,  I  have  invited  Mr.  Booth  to  give  us  the  benefit  of  his 
views  and  the  views  of  0.  P.  A.  with  respect  to  income  taxes 
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and  with  respect  to  their  contention  that  income  taxes 

1048  should  be  treated  on  the  basis  of  the  so-called  normal 

i  year  rather  than  an  abnormal  year.  To  me,  that 

does  not  affect  in  the  slightest  the  application  of  the  sliding 
scale  arrangement.  It  is  a  point  in  which  this  Commission 
is  interested  and  on  which  we  would  be  glad  to  hear  the 
0.  P.  A. 

Commissioner  Hankin :  On  this  particular  issue  I  might  • 
say  I  do  not  see  it  in  an  expansion  of  the  sliding  scale  ar¬ 
rangement  because  the  sliding  scale  arrangement  itself 
provides  for  only  a  reasonable  allowance  for  taxes. 

Chairman  Flanagan:  Mr.  Booth,  just  to  get  a  certain 
line  of  thought  going  on  this  income  tax  situation,  do  you 
have  any  idea  what  the  national  debt  is  at  the  moment, 
ninety  billion,  or  something  of  that  sort,  perhaps? 

Mr.  Booth :  I  do  not  think  it  has  gone  up  quite  that  much, 
but  I  assume  it  is  rapidly  approaching  it. 

Chairman  Flanagan :  It  is  large.  May  I  delay  this  until 
after  lunch?  I  wanted  to  adjourn  at  12  o’clock,  and  the 
Commission  has  approved.  Maybe  you  will  go  into  that, 
and  perhaps  my  question  is  premature.  I  will  think  over 
it  during  the  lunch  period. 

Mr.  Booth :  I  want  to  clear  this  up  as  to  our  exact  status 
in  this  proceeding  and  I  take  it  now  that  the  issues 

1049  presented  in  paragraphs  11,  12  and  13  are  issues 
which  the  Commission  can  appropriately  take  into 

consideration  in  this  proceeding. 

Mr.  Prettyman:  We  vigorously  disagree  with  that. 
There  is  no  request  the  issues  be  enlarged  to  include  those 
issues  in  this  proceeding.  They  are  purely  a  representa¬ 
tion  and  not  a  request. 

Mr.  Booth :  We  have  requested  the  Commission  to  take 
those  facts  into  consideration.  We  requested  that  the  first 
time  I  appeared  here  and  we  have  said  as  a  matter  of  fact 
it  would  be  illegal  for  the  Commission  to  fix  rates  without 
taking  those  things  into  consideration. 

Mr.  Prettyman :  That  is  a  question  of  law. 
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Chairman  Flanagan:  We  will  take  an  adjournment  un¬ 
til  whatever  hour  is  most  convenient  to  all  concerned.  Off 
the  record. 

(Discussion  off  the  record.) 

Chairman  Flanagan:  We  will  recess  until  2  o’clock. 

(Thereupon  at  12  o’clock  noon,  a  recess  was  taken  until 
2  o’clock  p.  m.) 


Afternoon  Session 

Met,  pursuant  to  the  taking  of  the  recess,  at  2 

1050  o’clock  p.  m. 

Chairman  Flanagan:  Did  you  want  to  continue, 
Mr.  Booth? 

Mr.  Booth:  If  it  is  clearly  understood  that  the  issues 
raised  by  our  intervening  petition  are  now  properly  before 
the  Commission  as  a  result  of  the  order  granting  us  leave 
to  intervene  and  be  a  party  to  the  proceeding,  that  is  all 
that  I  had  raised,  and  as  long  as  that  is  clear  and  on  the 
assumption  it  is,  I  would  be  satisfied  to  drop  the  matter 
and  not  pursue  it  any  further  at  this  time. 

Mr.  Prettyman:  I  want  to  say  it  is  clearly  not  under¬ 
stood  by  us,  Mr.  Chairman. 

Chairman  Flanagan :  I  have  attempted  to  make  our  posi¬ 
tion  clear.  Perhaps  we  had  better  proceed  with  the  hear¬ 
ing  and  if  objections  are  made  we  can  rule  on  them. 

Mr.  Booth :  I  do  not  know  whether  it  would  be  desirable 
for  the  Commission  to  enter  a  formal  order  similar  to  the 
one  that  I  have  drafted  as  a  suggestion,  merely  giving  us 
an  order  confirming  the  fact  that  on  August  18th  we  filed 
our  petition  for  leave  to  intervene  and  be  a  party  and  that 
that  petition  was  granted. 

Chairman  Flanagan:  There  is  nothing  that  I  can  add 
to  my  position.  Mr.  Booth,  and  I  suggest  we  go  on 

1051  with  the  proceeding. 
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Mr.  Booth :  Pardon  me. 

Commissioner  Kutz:  I  would  like  to  say  I  agree  with 
the  statement  of  the  Chairman. 

*••••••••• 

1094  Mr.  Booth:  If  the  Chairman  please,  before  the 
Commissioner  takes  up  a  new  subject,  I  wonder  if  I 
may  be  permitted  to  ask  the  witness  one  or  two  questions, 
very  brief  questions? 

Chairman  Flanagan :  If  the  Commissioner  will  yield  the 
floor,  I  have  no  objection. 

Commissioner  Hankin :  Please  do.  In  fact,  I  should  like 
you  to  do  that  whenever  I  have  finished  with  one  subject, 
so  I  will  have  a  little  rest. 

Mr.  Booth :  If  I  feel  I  can  make  any  contribution,  I  will 
interrupt  you.  I  appreciate  your  courtesy. 

•  ••••#•••• 

1098  Commissioner  Hankin:  Are  you  through,  Mr. 
Booth? 

Mr.  Booth :  Yes. 

#**#•*•**• 

1150  Everett  J.  Boothby 

was  recalled  as  a  witness  and  having  been  previously  duly 
sworn,  testified  further  as  follows: 

*••••#•«•• 

1159  Commissioner  Hankin :  That  is  all,  Mr.  Boothby. 

Mr.  Booth:  I  just  want  to  ask  one  or  two  ques¬ 
tions. 

#*••****•* 

1171  Mr.  Booth:  Yes. 

That  will  be  all  of  Mr.  Boothby  at  this  time. 

#•••**•#•• 

1185  Mr.  Booth:  I  will  recall  Mr.  Owers  to  the  stand, 
unless  someone  else  has  some  questions  of  another 
witness  at  this  time. 
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Chairman  Flanagan:  Mr.  Owers,  take  the  stand. 

Robert  C.  Owers 

was  recalled  as  a  witness  and,  having  been  previously  duly 
sworn,  testified  further  as  follows: 

•  ••#•••••* 

Chairman  Flanagan :  Mr.  Booth,  as  I  have  intimated,  we 
are  interested  in  O.P.A.’s  ideas  as  to  the  treatment 
1195  of  income  taxes.  As  to  the  sliding  scale  arrangement 
itself  and  its  terms  and  the  determination  as  to 
whether  under  the  terms  of  that  arrangement  the  company 
is  or  is  not  entitled  to  a  rate  increase,  as  I  have  repeatedly 
stated,  is  one  problem.  If  you  are  prepared  to  expand  the 
views  of  the  O.P.A.  with  respect  to  the  suggested  treatment 
of  income  taxes,  we  would  be  delighted  to  hear  those  views. 

Mr.  Booth:  I  hope  to  have  a  witness  this  afternoon  on 
the  question. 

*•****••»• 

Mr.  Booth:  I  am  through  with  Mr.  Owers  and  I  have  a 
few  questions  of  Mr.  McElfresh — 

1211  Chairman  Flanagan:  What  I  had  in  mind  was  we 
are  planning  to  adjourn  at  12 ;  are  you  in  a  position 

to  submit  this  to  the  Commission  now,  Mr.  Prettyman? 

Mr.  Booth :  I  was  going  to  suggest  when  we  resume,  if 
we  do  it  now  it  will  give  me  a  little  more  time  because  the 
testimony  I  am  going  to  present  will  only  take  about  three- 
quarters  of  an  hour.  I  was  going  to  suggest  we  resume  at 
2 :30,  even  though  we  adjourn  at  12,  because  the  testimony 
I  will  have  will  not  take  over  three-quarters  of  an  hour  and 
I  will  have  to  have  a  little  talk — I  have  not  had  a  chance  to 
talk  with  one  of  the  people  who  testified  the  other  day. 
Chairman  Flanagan:  WTiat  other  cross  examination  do 
you  plan  to  have,  Mr.  Booth? 

1212  Mr.  Booth:  I  have  just  a  few  questions  of  Mr. 
McElfresh  which  will  only  take  about  five  or  ten 

minutes. 
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Mr.  Booth:  We  are  through  except  I  want  to  ask  Mr. 
McElfresh  a  few  other  questions,  and  I  do  not  con- 

1213  sider  that  cross  examination. 

Mr.  Stevens :  Why  not  put  on  Mr.  McElfresh  and 
finish  up  your  questions  and  any  questions  the  Commission 
may  have  of  him. 

Chairman  Flanagan:  You  are  excused,  Mr.  Owers. 

(Witness  excused.) 

Chairman  Flanagan:  Will  you  take  the  stand,  Mr.  Mc¬ 
Elfresh. 

V.  A.  McElfresh 

was  recalled  as  a  witness,  and  having  been  previously  duly 
sworn  testified  further  as  follows : 

1214  FURTHER  CROSS  EXAMINATION 

Mr.  Booth:  Mr.  McElfresh,  you  testified  previ¬ 
ously  in  this  case? 

Mr.  McElfresh:  Yes. 

Mr.  Booth:  I  believe  you  testified  that  the  accounting 
inquiry  on  behalf  of  the  Commission  was  under  you  direct 
charge? 

Mr.  McElfresh:  That  is  right. 

Mr.  Booth :  And  you  prepared,  I  believe,  what  is  known 
as  Exhibit  No.  1  ? 

Mr.  McElfresh :  Yes. 

Mr.  Booth:  That  is  entitled  “Washington  Gas  Light 
Company,  Prince  George’s  Gas  Corporation,  determination 
as  of  June  30,  1940,  of  net  amount  available  for  return  and 
amount  available  for  increase  of  rates”;  is  that  the  correct 
title? 

Mr.  McElfresh:  That  is  correct,  sir. 

Mr.  Booth :  In  your  study  which  you  made  in  the  prepa¬ 
ration  of  this  exhibit  did  you  give  any  consideration  to  the 
date  of  the  company’s  operations  under  the  sliding  scale 
arrangement  and  its  application  in  the  light  of  the 

1215  Government’s  program  to  prevent  inflation  and  to 
stabilize  the  cost  of  living? 


145 


Mr.  McElfresh:  I  will  say  that  this  examination  was 
conducted  and  the  exhibit  was  prepared  in  accordance  with 
the  requirements  of  the  sliding  scale  arrangement  with¬ 
out — 

Mr.  Booth:  You  made  the  same  sort  of  study  this  year 
that  you  made  in  prior  years? 

Mr.  McElfresh :  That  is  right. 

Mr.  Harrison :  Let  him  finish. 

Mr.  Booth:  Pardon  me. 

Mr.  McElfresh:  The  one  exception  is  the  proposed  ad¬ 
justment  with  respect  to  the  elimination  of  excess  profits 
taxes. 

Mr.  Booth :  But  even  as  to  that  item  I  believe  you  stated 
that  you  thought  excess  profits  taxes  should  be  provided 
for  under  the  sliding  scale  arrangement? 

Mr.  McElfresh:  That  is  correct. 

Mr.  Booth :  But  you  still  thought  the  Commission  ought 
to  throw  them  out? 

Mr.  McElfresh :  I  suggested  that  elimination  for  the  con¬ 
sideration  of  the  Commission. 

Mr.  Booth:  But  you  therefore  did  not  reconsider  the 
operations  of  the  company  under  the  sliding  scale 
1216  arrangement  as  determined  by  you  in  this  exhibit  in 
the  light  of  the  Government’s  program  to  prevent  in¬ 
flation  and  to  stabilize  the  cost  of  living,  except  perhaps  as 
to  the  suggestion  which  you  have  made  with  respect  to  the 
excess  profits  taxes? 

I  think  that  is  correct,  sir,  yes. 

•  ••#••••** 

Chairman  Flanagan :  I  think,  Mr.  Booth,  we  have  made 
clear  exactly  what  we  want  from  O.P.A.  Unfortu- 
122S  natelv  I  do  not  think  you  are  making  any  attempt  to 
give  us  the  benefit  of  what  I  have  requested.  That 
type  of  testimony  is  ruled  out. 

Mr.  Booth:  If  the  Chairman  please,  the  position  of 
O.P.A.  is  expressed  in  its  intervening  petition.  We  were 
allowed  to  intervene  and  be  made  a  party  to  this  proceed¬ 
ing— 
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Chairman  Flanagan :  That  is  right. 

Mr.  Booth :  Has  there  been  a  change  of  mind  on  the  part 
of  the  Commission  as  to  whether  or  not  we  are  now  allowed 
to  intervene  and  be  a  party  to  this  proceeding? 

Chairman  Flanagan:  Not  in  the  least,  but  we  have  an¬ 
nounced  from  the  bench  how  and  in  what  respects  we  want 
the  advice  of  O.P.A. 

Mr.  Booth :  That  is,  you  are  now  attempting — 

Chairman  Flanagan :  The  time  you  are  taking  up  argu¬ 
ing  as  to  the  legal  position  of  O.P.A.  might  well  be  better 
devoted  to  developing  some  of  the  ideas  of  the  O.P.A.  which 
will  help  us. 

Mr.  Booth :  Mr.  Chairman,  it  may  be  that  the  question  of 
the  legal  position  of  O.P.A.  is  a  very  important  mat- 
1229  ter  from  the  viewpoint  of  O.P.A.  in  connection  with 
this  record  and  the  protection  of  its  rights  in  this 
proceeding — 

Commissioner  Hankin :  Mr.  Booth,  may  1  ask  you — 

Mr.  Booth:  If  we  have  been  misled  by  the  authority 
granted  by  the  Commission  on  August  18th  permitting  us 
to  intervene  and  whether  or  not  the  issues  we  raised  in  this 
proceeding  are  legal  issues  in  this  proceeding,  of  course 
that  is  a  thing  I  have  been  trying  to  have  cleared  up  and 
it  has  not  been  cleared  up  to  my  satisfaction. 

Chairman  Flanagan :  I  do  not  think  you  have  been  mis¬ 
led.  I  think  it  has  been  very  clearly  stated. 
*•**•*•••• 

1252  Chairman  Flanagan:  Were  you  going  to  have  a 
witness  this  afternoon,  Mr.  Booth? 

Mr.  Booth :  Yes.  I  may  have  as  many  as  two  witnesses. 

Chairman  Flanagan :  Will  you  put  them  on,  please. 

Mr.  Booth:  No,  I  would  prefer  to  have  the  company  go 
forward  with  this  statement  with  respect  to  the  treatment 
of  excess  profits  taxes. 

Chairman  Flanagan :  Is  your  witness  going  to  cover  that 
statement?  Is  he  going  to  testify  with  reference  to  the 
contents  of  that  statement? 
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Mr.  Booth :  One  of  my  witnesses  may  testify  with  respect 
to  that,  but  before  any  of  my  witnesses  testify,  Mr.  Chair¬ 
man,  I  am  going  to  make  some  motions,  but  I  would  prefer 
to  make  them  after  the  company  puts  in  testimony  with 
respect  to  their  case. 

Chairman  Flanagan :  I  do  not  see  it  is  necessary  to  wait 
for  that.  Do  you  mind  making  your  motions  now? 

Mr.  Booth :  I  will  be  glad  to. 

If  the  Commission  please,  on  the  7th  day  of  Sep- 

1253  tember  the  President  of  the  United  States  addressed 
a  message  to  the  Congress  of  the  United  States.  In 

that  message  he  reiterated  the  need  for  over-all  stabiliza¬ 
tion  of  prices  as  essential  to  the  winning  of  the  war.  Among 
other  items  he  referred  to  an  earlier  message  in  which  he 
stated  that  in  order  to  keep  the  cost  of  living  from  spiraling 
upward  we  must  tax  heavily  and  in  that  process  keep  per¬ 
sonal  and  corporate  profits  at  a  reasonable  rate,  the  word 
reasonable  being  defined  at  a  low  level.  He  stated  also 
that  experience  demonstrated  that  general  control  of  prices 
is  possible,  but  only  if  that  control  is  all-inclusive.  He 
called  for  a  recognition  upon  the  part  of  the  American  peo¬ 
ple  of  the  need  for  greater  sacrifice.  He  declared  that  what 
is  needed  therefore  is  an  over-all  stabilization  of  prices,  sal¬ 
aries,  wages  and  profits. 

At  noon  today  there  was  introduced  in  Congress,  Senate 
Joint  Resolution  No.  161,  a  copy  of  which  I  propose  to  place 
into  the  record.  This  resolution  is  headed  “  Joint  Reso¬ 
lution  to  aid  in  stabilizing  the  cost  of  living.”  I  will  read 
one  section  of  it: 

“  Resolved  by  the  Senate  and  House  of  Representatives 
of  the  United  States  of  America  in  Congress  assembled, 
That  in  order  to  aid  in  the  effective  prosecution  of 

1254  the  war,  the  President  is  authorized  and  directed  to 
stabilize  prices,  wages,  salaries  and  other  factors  af¬ 
fecting  the  cost  of  living;  and  such  stabilization  shall  so 
far  as  practicable  be  on  the  basis  of  the  levels  which  existed 
on  August  15,  1942.  In  exercising  the  authority  conferred 


148 


by  this  joint  resolution,  the  President  may  provide  for 
1  making  adjustments  with  respect  to  such  prices,  wages,  sal¬ 
aries  and  other  factors,  to  the  extent  that  he  finds  necessary 
'  to  correct  gross  inequities  or  to  aid  in  the  effective  prose¬ 
cution  of  the  war.” 

Then  Section  2  goes  on  to  provide  for  the  promulgation 
of  various  regulations  by  the  President  from  time  to  time. 

Section  3  relates  to  agricultural  prices. 

Section  4  relates  to  wages. 

Section  5  also  relates  to  wages  and  salaries. 

Section  6  is  the  termination  date. 

And  Section  7  provides  for  amendment  of  Section  1(b) 
of  the  Emergency  Price  Control  Act  which  is  extended  to 
June  30,  1944. 

It  cannot  be  denied  that  the  price  of  gas  service  consti¬ 
tutes  an  important  element  affecting  the  cost  of  living  in 
the  District  of  Columbia.  Nor  can  it  be  denied  that  the 
sliding  scale  arrangement  has  resulted  in  an  exceed- 
1255  ingly  liberal  return  to  the  Washington  Gas  Light 
Company  in  the  several  years  in  which  it  has  been 
in  operation.  It  has  in  fact  been  admitted  that  the  arrange¬ 
ment  has  not  produced  a  hardship  upon  the  company. 

It  has  already  been  established  that  the  company  seeks 
an  increase  in  rates  based  upon  operating  expenses  which 
includes  approximately  $300,000  to  $350,000  in  income  taxes 
in  excess  of  the  amounts  paid  by  the  company  between  1936 
and  1939.  These  additional  taxes  have  been  levied  upon  it 
by  Congress  as  the  result  of  the  tremendous  expense  in¬ 
curred  by  the  nation  in  this  war. 

If  there  was  ever  a  time  when  the  utmost  caution  should 
be  exercised  before  granting  a  price  increase,  that  time  is 
the  present.  This  is  especially  true  where  the  increase 
would  apply  to  the  District  of  Columbia,  affecting  several 
hundred  thousand  government  workers,  most  of  whom  are 
themselves  engaged  in  making  substantial  sacrifices  through 
the  purchases  of  victory  bonds  and  personal  income  taxes. 

1  They  live  in  a  city  where  living  costs  are  already  about  the 
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highest  in  the  country.  They,  and  practically  all  other  cus¬ 
tomers  of  the  company,  are  going  to  have  enough  of  their 
own  income  taxes  to  pay  without  taking  over  the  war 

1256  income  taxes  of  the  Washington  Gas  Light  Company. 

The  position  of  this  company  is  so  grossly  unfair 
and  inequitable  that  this  Commission  should  lose  no  time 
in  making  it  clear  that  this  Commission,  like  the  OP  A,  does 
not  propose  to  tolerate  the  Company’s  position  that  its  cus¬ 
tomers  pay  its  war  taxes. 

When  our  motion  for  leave  to  intervene  was  filed,  and  it 
was  granted  by  the  Commission,  we  took  the  position  and 
felt  it  was  a  reasonable  position  to  take,  that  all  of  the  issues 
that  were  raised  in  that  motion  were  before  the  Commis¬ 
sion,  and  that  would  include  the  determination  on  the  basis 
of  an  adequate  record  whether  or  not  a  hardship  would  re¬ 
sult  if  the  company  was  required  to  operate  at  existing 
rates.  In  view  of  the  fact  that  Congress  now  has  before  it 
a  bill,  a  joint  resolution,  which  provides  for  over-all  control 
of  all  prices,  in  which  there  is  a  provision  which  says  that 
in  so  far  as  practicable  prices  shall  be  maintained  on  the 
levels  that  existed  as  of  August  15,  1942 - 

Chairman  Flanagan :  Does  that  include  utility  rates,  Mr. 
Booth? 

Mr.  Booth :  There  is  no  exception.  It  says  all  prices,  de¬ 
pending  upon  appropriate  action  of  the  President 

1257  after  the  enactment  of  the  bill,  assuming  that  the  bill 
would  be  enacted,  it  would  provide  for  over-all 

control. 

It  would  seem  to  me  very  inappropriate  for  this  Commis¬ 
sion  to  pass  upon  the  question  as  to  whether  or  not  there 
should  be  an  increase  in  the  rates  of  the  Washington  Gas 
Light  Company  on  the  basis  of  the  narrow  provisions  set 
forth  in  the  sliding  scale  arrangement.  However  it  has  been 
my  position  that  the  Commission  under  paragraph  18  of 
the  Public  Utilities  Act  is  free  in  this  proceeding  to  give 
consideration  to  every  relevant  factor  under  which  it  must 
in  any  rate  proceeding  determine  what  is  a  fair  and  reason- 
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able  rate  and  I  want  to  read  this  section  to  the  Commis¬ 
sion.  It  says:  “Nothing  in  this  section  shall  be  taken  to 
i  prohibit  a  public  utility  with  the  consent  of  the  Commission 
from  providing  a  sliding  scale  of  rates  and  dividends  ac¬ 
cording  to  what  is  commonly  known  as  the  Boston  sliding 
scale  or  other  financial  device  that  may  be  practical  and 
i  just  to  the  parties  interested.  No  such  arrangement  or  de¬ 
vice  shall  be  lawful  until  it  shall  be  found  by  the  Commis¬ 
sion  after  investigation,  to  be  reasonable  and  just  and  not 
inconsistent  with  the  purposes  of  this  section.  Such  ar- 
i  rangement  shall  be  under  the  supervision  and  regulation 
of  the  Commission.  The  Commission  shall  ascer- 
i  1258  tain,  determine  and  order  such  rates,  charges  and 
regulations  and  the  duration  thereof  as  may  be  neces- 
i  sary  to  give  effect  to  such  arrangement,  with  the  right  and 
power  to  make  such  other  and  further  changes  in  rates, 
charges  and  regulations  as  the  Commission  may  ascertain 
i  and  determine  to  be  necessary  and  reasonable,  and  the  right 
I  to  alter,  or  amend  is  reserved  and  vested  in  the  Commis¬ 
sion.” 

So  it  is  my  suggestion  to  the  Commission  the  Commission 
could  in  this  proceeding  give  consideration  and  it  should 
and  must  of  necessity  give  consideration  to  every  relevant 
factor  under  which  fair  and  reasonable  rates  be  determined 
i  on  the  basis  of  law”  and  the  economic  conditions  of  today. 

In  view  of  the  status  of  the  record,  however,  and  I  think 
it  is  pretty  clear  the  Company  has  failed  to  show  that  it  is 
entitled  to  any  rate  increase  as  a  matter  of  law,  I  would 
suggest  the  Commission  give  serious  consideration  to  the 
following,  and  I  propose  at  a  later  date  to  supplement  my 
statement  by  the  filing  of  a  written  motion  if  adequate  op¬ 
portunity  presents : 

1.  Prompt  dismissal  of  the  proceeding. 

2.  The  continuance  of  this  proceeding  until  after  Con¬ 

gress  shall  have  acted.  Of  course  no  one  knows  when 
1259  that  will  be,  but  I  suggest  it  might  be  proper  to  put 
!  the  case  over  for  thirty  days. 
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3.  That  if  the  Commission  is  still  of  the  opinion  after 
reconsideration  of  its  legal  powers  with  respect  to  the  de¬ 
termination  of  fair  and  reasonable  rates  in  the  light  of  the 
authority  which  is  reserved  to  it,  notwithstanding  the  entry 
by  the  Commission  into  a  sliding  scale  arrangement,  that 
the  Commission  issue  appropriate  orders  under  which  the 
Commission  can  in  this  proceeding  give  consideration  to  all 
relevant  facts  under  which  fair  and  reasonable  rates  can 
be  determined,  by  a  reconsideration  of  the  sliding  scale  ar¬ 
rangement  in  the  light  of  the  economic  conditions  which 
we  are  now  in,  in  the  light  of  the  Government’s  program 
to  stabilize  prices,  and  in  the  light  of  all  other  factors  which 
the  Commission  must  as  a  matter  of  law  consider  in  their 
determination  of  fair  and  reasonable  rates. 

I  would  have  preferred  to  put  these  motions  in  writing, 
but  the  time  has  been  very  short.  I  suggest  to  the  Com¬ 
mission  that  the  proceeding  may  be  important  enough  for' 
the  Commission  to  ask  for  the  presentation  of  written  briefs 
on  its  legal  position  with  respect  to  the  effect  of  the  sliding 
scale  arrangement  on  its  powers  and  obligations 

1260  under  the  provisions  of  the  Public  Utilities  Act  under 
which  it  operates. 

I  thank  you. 

Chairman  Flanagan:  Your  suggestions  wdll  receive  the 
consideration  of  the  Commission. 

Mr.  Booth:  Do  I  understand - 

Chairman  Flanagan:  I  understand  you  have  a  witness 
now. 

Mr.  Booth:  Yes,  but  I  would  rather  have  the  company 
put  in  this  proposal,  but  if  not,  I  will  call  Mr.  Riley. 

Chairman  Flanagan:  We  can  have  that  proposal  put  in 
before  you  present  the  witness  who  will  cover  it. 

Mr.  Booth :  All  right. 

Roderick  H.  Riley 

1261  called  as  a  witness  on  behalf  of  Office  of  Price  Ad¬ 
ministration,  being  first  duly  sworn,  testified  as  fol¬ 
lows: 
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Direct  examination 

Mr.  Booth:  Will  you  state  your  name? 

Mr.  Riley :  My  name  is  Roderick  H.  Riley. 

Mr.  Booth:  What  is  your  residence? 

Mr.  Riley:  I  am  a  resident  of  Madison,  Wisconsin.  My 
business  address  is  Washington,  D.  C. 

Mr.  Booth:  Will  you  state  what  your  present  position  is? 

Mr.  Riley :  My  position  in  the  office  of  Price  Administra¬ 
tion  is  Assistant  Director  of  Research. 

Mr.  Booth:  Will  you  state  your  education  and  experi¬ 
ence? 

Mr.  Riley :  My  education  and  experience  include  training 
in  economics  at  the  University  of  Wisconsin,  from  which 
institution  I  hold  the  B.  A.  and  M.  A.  degrees  and  where 
I  have  completed  most  of  the  requirements  for  the  doctorate. 
I  have  taught  economics  in  the  Universities  of  Wisconsin, 
Texas,  and  Cincinnati.  At  each  of  the  latter  two  I  was  a 
member  of  the  graduate  faculty. 

Prior  to  joining  Mr.  Henderson’s  staff,  in  January,  1941, 
I  was  an  economist  in  the  Department  of  Commerce, 
i  1262  Mr.  Booth :  Will  you  describe  your  duties  at  the 
Office  of  Price  Administration? 

Mr.  Rilev :  My  position  in  the  Office  of  Price  Administra¬ 
tion  is  Assistant  Director  of  Research.  This  Division  is 
primarily  concerned  with  research  for  policy  purposes  and 
I  share  in  the  general  responsibility  for  direction  of  this 
work.  The  Director  of  Research  is  also  Economic  Advisor 
to  the  Administrator  and  I  work  closely  with  him  on  all 
policy  matters. 

Mr.  Booth:  What  bearing,  in  your  opinion,  do  the  pol¬ 
icies  of  the  OPA  have  upon  the  present  proceeding  before 
this  Commission? 

Mr.  Riley:  Both  the  OPA  and  this  Commission  have  re- 
!  sponsibility  for  the  regulation  of  prices.  The  responsibility 
i  of  the  Office  of  Price  Administration  is  nation-wide  and  ex- 
i  tends  to  most  prices.  This  Commission  has  responsibility 
1  for  the  regulation  of  the  rates  of  public  utilities  within  the 
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District  of  Columbia.  The  Emergency  Price  Control  Act 
specifically  exempts  the  rates  of  public  utilties  from  OPA 
control.  The  reason  for  this  exemption  is  plain.  These 
prices  were  already  under  control.  An  administrative  ap¬ 
paratus  already  existed  through  which  the  wartime 

1263  control  of  utility  rates  could  be  exercised.  They  were 
exempted  from  OPA  control  to  avoid  overlapping  of 

jurisdiction,  a  purely  administrative  reason. 

The  exemption  of  public  utility  rates  from  OPA  control 
does  not  relieve  public  service  commissions  from  the  duty 
to  consider  the  same  basic  facts  and  the  same  requirements 
of  national  policy  as  underlie  the  control  of  other  prices. 
OPA  is  not  the  sole  wartime  price  control  agency.  The 
regulatory  commissions  also  are  part  of  the  war  economy 
and  to  the  extent  of  their  jurisdiction  must  carry  out  the 
national  price  policy. 

We  are  at  war.  We  are  engaged  in  the  toughest  war  of 
all  time.  That  war  has  its  military  fronts.  It  has  its  pro¬ 
duction  front.  And  it  has  its  economic  front.  We  cannot 
win  on  the  military  fronts  unless  we  win  on  the  production 
front;  and  we  cannot  win  the  battle  of  production  if  our 
economy  is  put  out  of  commission  by  inflation. 

Inflation  does  not  appear  suddenly  and  without  warning. 
It  is  not  absent  one  day  and  upon  us  the  next  flooding  the 
economy  all  at  once.  It  comes  by  1  percent  stages,  grad¬ 
ually  and  insidiously.  First  one  price  advances,  then  an¬ 
other,  then  several  at  once.  Rising  profits  and  rising  living 
costs  result  in  demands  for  increased  wages;  rising 

1264  wage  costs  and  rising  purchasing  power  join  forces 
to  push  prices  upward.  At  first  slowly,  then  more 

and  more  rapidly,  the  pressures  spread  and  grow  until  the 
inflationary  movement  develops  to  dangerous  proportions. 
Last  April  just  that  sort  of  development  had  occurred, 
threatening  the  economy  and  the  war  program.  The  Presi¬ 
dent  recognized  the  danger  and  launched  the  National  Eco¬ 
nomic  Program  against  inflation.  Last  Monday,  four 
months  later,  the  President  sternly  warned  the  Congress 
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and  the  entire  Nation  that  this  major  battle  was  being  lost 
and  that  our  entire  war  effort  was  endangered. 

The  keystone  of  the  National  Economic  Program  is  the 
direct  control  of  prices  and  rents.  The  Office  of  Price  Ad¬ 
ministration  has  held  the  line  since  May  waiting  for  rein¬ 
forcements.  By  our  direct  controls  we  have  held  the  cost 
of  living  to  a  rise  of  less  than  1%  percent  since  May.  The 
pressures  have  been  enormous  and  we  have  not  been  able 
to  hold  every  part  of  the  line.  Some  elements  have  been 
beyond  our  control  and  have  risen  substantially,  but  others 
we  have  actually  reduced  and  the  cost  of  living  as  a  whole 
has  been  prevented  from  rising  more  than  a  third  as  rapidly 
as  it  was  rising  in  the  first  months  of  the  year. 

It  is  this  initial  stabilization  of  the  cost  of  living 
1265  that  makes  feasible  the  carrying  out  of  the  balance 
of  the  President’s  program.  Only  if  the  cost  of  liv¬ 
ing  is  held  stable  can  wages  and  other  incomes  be  stabilized. 
Only  if  incomes  are  stabilized  can  the  growth  of  inflationary 
pressure  be  restrained  sufficiently  for  adequate  tax  and  sav¬ 
ings  measures  to  be  planned  and  carried  out.  And  only  if 
these  other  elements  of  the  program  are  made  effective  can 
the  cost  of  living  be  stabilized  for  the  duration.  Stabiliza¬ 
tion  of  the  cost  of  living  for  the  duration  is  the  national 
objective  in  this  battle.  Its  initial  stabilization  is  essential 
to  the  full  marshaling  of  our  forces  for  the  attainment  of 
this  major  objective.  From  both  the  short  view  and  the 
long,  therefore,  the  present  proceeding,  which  involves  an 
important  item  in  the  cost  of  living — and  which  involves  in 
principle  the  entire  cost  of  living — is  directly  and  substan¬ 
tially  and  inescapably  related  to  the  National  Economic 
Program  and  to  the  policies  of  the  Office  of  Price  Adminis¬ 
tration. 

Mr.  Booth :  What  test  of  the  reasonableness  of  earnings 
has  the  OPA  determined  to  be  appropriate  in  the  wartime 
control  of  prices? 

Mr.  Riley:  This  is  a  matter  of  policy  that  has  had  the 
most  thorough  and  careful  examination.  Under  the 
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1266  policy  decided  upon,  a  comparison  is  made  between 
current  earnings  before  taxes  and  the  earnings  be¬ 
fore  taxes  in  normal  pre-war  years.  So  long  as  earnings 
before  taxes  do  not  fall  below  the  pre-war  level,  they  are 
presumptively  fair  and  reasonable. 

Mr.  Booth :  What  is  the  reason  for  taking  earnings  before 
taxes  rather  than  after  taxes? 

Mr.  Riley:  The  taxes  referred  to  are,  of  course,  income 
and  excess  profits  taxes.  Excise  taxes  are  included  in  op¬ 
erating  costs.  The  inclusion  of  excise  taxes  is  based  upon 
Congressional  intent,  long  recognized,  that  such  taxes  be 
passed  on  by  the  original  taxpayer.  In  the  case  of  income 
taxes  and  excess  profits  taxes,  the  Congressional  intent  is 
the  reverse;  by  their  very  nature  they  are  intended  to  be 
paid  by  the  person  to  whom  they  are  assessed  and  not  to 
be  passed  on  through  higher  prices.  To  include  them  in 
cost  would  place  the  Price  Administrator  or  any  other 
agency  of  price  or  rate  control  in  the  impossible  position 
of  sanctioning  an  increase  of  prices  whenever  the  burden 
of  taxation  was  increased.  No  more  deliberately  inflation¬ 
ary  policy  could  be  adopted. 

The  policy  of  including  income  taxes  in  business  costs 
would  have  serious  effects  going  far  beyond  the  direct  rais¬ 
ing  of  prices.  If  corporate  incomes  are  to  be  in- 

1267  creased  by  the  amount  of  additional  taxes,  individual 
incomes  should  be  accorded  the  same  treatment. 

Business  and  government  salaries  should  be  increased  by 
the  amount  of  additional  income  taxes.  The  War  Labor 
Board  formula  should  be  amended  to  provide  that  wages 
shall  rise  to  cover  the  workers’  additional  income  taxes! 
We  should  all  share  in  the  remarkable  privilege  of  passing 
on  our  war  taxes  to  others ! 

Now  it  is  perfectly  obvious  that  no  amount  of  such  tax¬ 
passing  can  enable  us  as  a  nation  to  dodge  the  burden  of 
war.  It  is  quite  possible,  however,  as  this  proceding  bears 
witness,  for  any  element  in  the  community  to  seek  to  avoid 
paying  its  share  of  war  taxes  by  charging  higher  prices. 
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It  requires  only  that  this  lead  be  generally  followed  to  put 
us  into  a  completely  uncontrolled  inflation  and  lose  us  the 
war.  Prices  and  incomes  would  be  forced  up  all  along  the 
line.  Rising  incomes  would  make  for  higher  costs  and 
themselves  would  add  to  the  pressure  on  prices.  Under  con¬ 
tinued  application  of  the  proposed  policy  on  taxes,  all  fac¬ 
tors  would  combine  to  insure  that  incomes  and  prices  would 
rise  without  limit.  I  repeat,  no  more  deliberately  inflation¬ 
ary  policy  could  be  adopted. 

Mr.  Booth :  Has  OPA  recently  taken  a  position  on 

1268  this  problem  of  wartime  taxes  with  respect  to  public 
utilities  ? 

Mr.  Riley:  Yes,  and  in  that  connection  I  should  like  to 
refer  to  a  recent  letter  of  Leon  Henderson  to  Senator 
Norris : 

“In  April  our  attention  was  called  to  the  15-percent  in¬ 
crease  in  telephone  rates  made  by  the  Northwestern  Bell 
Telephone  Co.,  in  the  State  of  Iowa.  This  increase,  termed 
a  surcharge  by  the  company,  was  imposed  on  nearly  all 
exchange  and  intra-State  toll  service.  No  regulatory  agency 
whose  permission  must  be  first  obtained  for  such  rate  in¬ 
crease  in  Iowa  is  provided  for  by  the  laws  of  that  State. 
After  obtaining  the  technical  assistance  of  the  Federal  Com¬ 
munications  Commission,  we  called  the  company  in  confer¬ 
ence  and  requested  it  to  withdraw  this  increase  as  it  ap¬ 
peared  that  the  higher  rates  were  imposed  in  large  part 
to  effect  estimated  higher  Federal  income  taxes.  The  com¬ 
pany  agreed  to  this  request  and  subsequently  withdrew  a 
request  for  a  rate  increase  of  about  the  same  character 
pending  before  the  North  Dakota  Commission,  although  it 
had  earlier  obtained  the  approval  of  the  South  Dakota 
Commission  for  a  similar  increase  in  rates. 

*•••*••••• 

“It  is  true,  as  you  suggest,” - 

1269  Mr.  Booth:  What  you  are  doing  now  is  reading 
from  another  part  of  the  same  letter;  is  that  correct? 
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Mr.  Riley:  Yes,  further  on  in  the  letter  Mr.  Henderson 
goes  on  to  say: 

“It  is  true,  as  you  suggest,  we  filed  a  petition  for  inter¬ 
vention  in  the  Bangor  Hydro-Electric  rate  case  before  the 
Maine  Public  Utility  Commission.  There,  too,  it  appeared 
that  the  increase  requested  was  because  of  projected  higher 
Federal  income  taxes.  Moreover,  we  were  advised  by  cer¬ 
tain  paper  companies,  customers  of  the  electric  company, 
that  if  the  power  rate  increase  was  approved,  they  would 
seek  to  have  our  maximum  prices  on  paper  and  pulp  in¬ 
creased.  While  conferences  were  pending  with  respect  to 
the  date  of  hearing,  the  company  withdrew  its  application 
for  an  increase. 

•  ••*#••••• 

“The  relationship  of  taxes  to  utility  rates  is  extremely 
important  in  devising  and  administering  a  proper  program 
to  control  prices  and  the  cost  of  living.  In  peacetime  the 
principle  that  a  utility  is  entitled  to  a  fair  return  after 
allowance  of  all  Federal  income  tax  has  been  generally  ac¬ 
cepted.  As  an  essential  war  measure,  however,  we 
1270  propose  to  oppose  the  application  of  this  principle 
to  any  request  which  would  contemplate  an  increase 
in  rates  predicated  upon  the  allowance  of  anything  over  and 
above  the  normal  Federal  income  tax.  Higher  rates  pred¬ 
icated  upon  increased  Federal  taxes  would  obviously  be 
contrary  to  the  intention  of  Congress,  be  inflationary  in 
character,  and  adversely  affect  our  program  to  prevent  fur¬ 
ther  increases  in  the  cost  of  living.7 ’ 

Mr.  Booth :  If  for  the  purpose  of  this  proceeding  we  were 
to  use  the  highest  tax  rate  during  the  1936-1939  period, 
would  that  be  fair  as  compared  with  OPA’s  policy? 

Commissioner  Hankin :  Before  you  answer  that  question 
I  would  like  to  ask  Mr.  Riley  a  question  with  respect  to 
that  letter. 

Mr.  Booth:  May  I  finish  this?  This  is  the  last  part  of 
the  testimony,  if  the  Commissioner  please,  and  I  would 
rather  have  it  concluded. 
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Commissioner  Hankin :  Go  ahead. 

|  Mr.  Riley :  Yes,  that  would  not  only  be  fair  but,  in  fact, 
liberal. 

1271  Mr.  Booth :  That  is  all.  Do  you  have  anything  else 
to  add  at  this  time? 

Mr.  Riley :  No. 

•  **##•**•# 

Mr.  Prettyman :  We  have  no  cross-examination  of  Mr. 
Riley. 

*•••*••*•• 

1291  Chairman  Flanagan :  Put  your  witness  on. 

Samuel  Joseph 

was  called  as  a  witness  on  behalf  of  Office  of  Price  Admin- 
'  istration  and,  being  first  duly  sworn,  testified  as  follows : 

Direct  examination 

Mr.  Booth  :Will  you  state  your  name  to  the  reporter, 
please? 

Mr.  Joseph:  My  name  is  Samuel  Joseph. 

Mr.  Booth:  Where  do  you  live? 

Mr.  Joseph:  I  live  in  Arlington,  Virginia. 

1292  Mr.  Booth :  And  what  is  your  position  at  the  pres¬ 
ent  time? 

Mr.  Joseph:  Chief  Examiner  of  Accounts,  Division  of 
Finance  and  Statistics,  Bureau  of  Accounts,  Finance  and 
Rates,  of  the  Federal  Powrer  Commission.  For  the  purpose 
of  this  proceeding  I  am  on  loan  by  the  Federal  Power  Com¬ 
mission  to  the  Office  of  Price  Administration. 

Mr.  Booth :  Please  state  your  educational  background  ? 
Mr.  Joseph:  I  am  a  graduate  of  the  Wharton  School  of 
1  the  University  of  Pennsylvania,  in  1928,  with  a  degree  of 
1  Bachelor  of  Science.  I  attended  Columbia  University  grad- 
1  uate  school  of  Business  Administration,  and  did  some  work 
1  toward  a  Master’s  degree.  I  am  a  graduate  of  the  Brook¬ 
lyn  Law  School  in  1933  with  the  degree  of  Bachelor  of  Law. 
I  was  granted  a  certificate  as  a  Certified  Public  Accountant 
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by  the  State  of  New  York,  in  1932,  and  was  admitted  to  the 
bar  of  the  State  of  New  York  in  1934. 

Mr.  Booth :  Please  state  your  experience. 

Mr.  Joseph:  Since  1934  I  have  been  engaged  in  the  pub¬ 
lic  utility  rate  regulatory  field.  I  have  worked  on  statewide 
investigations  of  telephone  rates  in  Louisiana,  Alabama  and 
West  Virginia.  I  have  also  worked  on  investigations  of 
other  utility  companies,  including  electric,  water  and  gas 
utilities.  I  have  testified  before  the  Louisiana  and 

1293  Alabama  Public  Service  Commissions,  the  Public 
Service  Commission  of  West  Virginia,  and  the  Fed¬ 
eral  Power  Commission. 

At  present,  and  since  August,  1939, 1  have  been  employed 
by  the  Federal  Power  Commission.  I  was  first  employed 
as  a  Senior  Examiner  of  Accounts  and  was  assigned  to  the 
investigation  of  the  Natural  Gas  Pipeline  Company  of 
America  and  Texoma  Natural  Gas  Company  as  Accounting 
Examiner  in  Charge.  Since  then  I  have  been  promoted  to 
the  position  of  Chief  Examiner  in  the  Division  of  Finance 
which  position  I  now  hold. 

I  have  taken  part  in  the  investigation  of  the  following 
companies:  Southern  Bell  Telephone  and  Telegraph  Com¬ 
pany  in  the  States  of  Louisiana  and  Alabama ;  New  Orleans 
Public  Service  Company ;  Louisiana  Power  and  Light  Com¬ 
pany;  Louisiana  Public  Utilities  Company;  Baton  Rouge 
Water  Company;  Chesapeake  and  Potomac  Telephone  Com¬ 
pany  of  West  Virginia ;  Wheeling  Electric  Company;  Appa¬ 
lachian  Electric  Power  Company;  Natural  Gas  Pipeline 
Company  of  America  and  Texoma  Natural  Gas  Company; 
Panhandle  Eastern  Pipeline  Company ;  Michigan  Gas 
Transmission  Corporation;  and  Interstate  Natural  Gas 
Company. 

My  present  duties  with  the  Federal  Power  Corn- 

1294  mission  include  the  responsibility  for  making  studies 
and  conducting  research  on  the  subject  of  fair  rate  of 

return  for  public  utilities,  (a)  In  this  connection,  I  am 
charged  with  the  duty  of  keeping  informed  on  the  impor¬ 
tant  subject  of  income  and  excess  profits  taxes  and  the  re- 
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lationship  of  such  taxes,  both  present  and  prospective,  to 
the  earnings  and  fair  rate  of  return  of  utility  companies. 

Mr.  Booth :  Have  you,  at  my  request,  prepared  an  exhibit 
for  presentation  in  this  proceeding? 

Mr.  Joseph:  I  have. 

Mr.  Booth:  Is  this  the  exhibit  which  you  prepared? 

Mr.  Joseph:  Yes. 

Mr.  Booth:  I  ask  that  this  be  marked  for  identification 
Exhibit  8. 

Chairman  Flanagan :  It  will  be  so  marked. 

(The  exhibit  referred  to  was  marked  for  identification 
Exhibit  No.  8.) 

Mr.  Booth:  Will  you  please  explain  the  source  of  the 
information  contained  in  the  exhibit? 

Mr.  Joseph:  Columns  1  and  2  of  the  exhibit,  marked 
Company  and  P.  U.  C.  Accountants  are  taken  from  Exhibit 
2  of  this  proceeding.  The  information  shown  in  these 
1295  two  columns  is  somewhat  abbreviated  but  otherwise 
is  identical  with  Exhibit  2. 

Mr.  Booth:  Please  explain  the  column  headed  O.P.A. 

Mr.  Joseph:  The  column  headed  O.P.A.  is  the  same  as 
that  headed  P.  U.  C.  Accountants  with  two  exceptions.  The 
first  difference  is  with  respect  to  the  item  of  depreciation 
and  the  second  change  is  with  respect  to  the  item  of  income 
taxes. 

Mr.  Booth:  What  is  the  basis  for  the  change  which  you 
have  made  in  the  item  of  income  taxes? 

Mr.  Joseph:  The  adjustment  which  I  have  made  is  based 
upon  Mr.  Riley’s  testimony.  The  derivation  of  the  dollar 
amount,  namely  $234,848  is  explained  in  Note  (a)  of  the 
exhibit.  The  19  per  cent  rate  is  the  highest  tax  rate  appli¬ 
cable  to  corporations  in  the  1936-1939  period. 

Mr.  Booth:  What  is  the  basis  for  the  change  which  you 
have  made  with  respect  to  the  item  of  depreciation? 

Mr.  Joseph:  Pursuant  to  your  suggestion,  I  used  the 
sinking  fund  basis  for  depreciation  to  arrive  at  the  annual 
provision  for  depreciation  shown  in  my  exhibit. 
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Mr.  Booth:  Was  the  sinking  fund  depreciation  method 
used  in  the  Natural  Gas  Pipeline  Company  of  Amer- 

1296  ica  case? 

Mr.  Joseph:  Yes. 

Mr.  Booth:  Do  you  know  whether  the  sinking  fund  de¬ 
preciation  method  used  by  the  Federal  Power  Commission 
was  upheld  in  the  Supreme  Court’s  recent  decision  in  the 
Natural  Gas  Pipeline  Company  of  America  case? 

Mr.  Joseph:  Yes,  it  was. 

Mr.  Booth:  Have  you,  for  the  purpose  of  your  exhibit, 
followed  the  same  depreciation  method  used  by  the  Federal 
Power  Commission  in  the  Natural  Gas  Pipeline  Company  of 
America  case? 

Mr.  Joseph:  Yes,  I  have. 

Mr.  Booth:  Please  briefly  explain  the  derivation  of  the 
figure  of  $120,722  shown  under  the  column  head  0.  P.  A. 
for  the  item  of  depreciation. 

Mr.  Joseph :  As  is  shown  by  the  exhibit  itself,  this  amount 
is  that  which,  if  set  aside  annually  for  a  period  of  43  years 
will,  when  compounded  at  an  annual  interest  rate  of  6% 
per  cent  equal  $26,000,000  at  the  end  of  the  period. 

Mr.  Booth :  Why  did  you  use  an  interest  rate  of  6^  per 
cent? 

Mr.  Joseph:  In  applying  the  sinking  fund  method  of  de¬ 
preciation  it  is  necessary  to  use  the  same  sinking 

1297  fund  interest  rate  as  the  rate  of  return.  Any  lower 
rate  of  return  would  be  unfair  to  the  ratepayers;  a 

higher  rate  of  interest,  if  used  in  the  sinking  fund  calcula¬ 
tion  would  be  unfair  to  the  company. 

Mr.  Stevens:  Mr.  Chairman. 

Mr.  Booth:  Would  you  please  permit  me  to  conclude  the 
testimony.  It  will  be  relatively  short.  Mr.  Stevens,  instead 
of  encumbering  the  record,  you  can  make  your  objection 
later,  after  I  have  concluded  with  the  witness. 

Mr.  Stevens :  Thank  you. 

Mr.  Booth :  I  have  not  offered  the  exhibit  in  evidence  yet. 
I  propose  to  as  soon  as  I  complete  his  testimony. 
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Mr.  Stevens:  Thank  you.  I  move,  Mr.  Chairman,  to 
strike  all  of  his  testimony  with  respect  to  depreciation  for 
reasons  we  have  already  discussed  with  the  Commission, 
and  it  has  been  argued  by  both  Mr.  Booth  and  myself  and 
the  Commission  has  already  ruled  to  exclude  further  testi¬ 
mony  of  this  kind  on  depreciation. 

Mr.  Booth:  If  the  Commission  please  I  suggest  the  wit¬ 
ness  be  given  an  opportunity  to  complete  his  testimony  and 
then  if  the  Commission  is  going  to  give  any  serious  con¬ 
sideration  to  Mr.  Stevens’  statement  I  would  like  to 

1298  present  a  brief  argument  in  support  of  my  reasons 
why  the  exhibit  should  remain  in  the  record  without 

any  qualification. 

Chairman  Flanagan :  As  I  understand  it  this  is  a  calcula¬ 
tion  which  bears  a  resemblance  to  the  calculation  made  un¬ 
der  the  sliding  arrangement  in  some  respects,  but  not  in  all. 

Mr.  Booth :  That  is  correct. 

Chairman  Flanagan :  And  you  are  attempting  to  explain 
those  items  in  which  a  departure  is  taken  from  the  sliding 
scale  arrangement,  such  as  income  taxes  and  depreciation? 

Mr.  Booth :  He  will  explain  that. 

Chairman  Flanagan :  And  you  say  that  the  examination 
is  not  very  lengthy  from  now? 

Mr.  Booth:  No,  it  is  relatively  short.  I  want  to  make 
an  argument  on  the  law  as  to  -why  the  exhibit - 

Chairman  Flanagan:  I  think  wTe  might  permit  you  to 
continue  and  Mr.  Stevens  can  offer  his  objection  at  the  time 
this  exhibit  is  again  offered  for  the  record. 

Mr.  Booth :  Did  you  conclude  your  explanation  as  to  why 
you  used  an  interest  rate  of  6%  per  cent,  Mr.  Joseph? 

Mr.  Joseph :  I  think  I  did,  Mr.  Booth. 

Mr.  Booth:  How  did  you  arrive  at  the  43  years 

1299  which  you  used? 

Mr.  Joseph:  That  is  based  on  Mr.  Ower’s  testi¬ 
mony  in  the  proceeding  and  upon  consideration  of  the  2.2 
per  cent  rate  of  depreciation  which  Mr.  Owers  has  testified 
the  company  is  now  using  under  the  straight  line  method 
of  depreciation. 


163 


Mr.  Booth :  How  did  you  arrive  at  the  figure  of  $26,000,- 
000? 

Mr.  Joseph:  The  $26,000,000  represents  my  estimate  of 
the  maximum  amount  of  depreciable  property  contained  in 
the  rate  base  figure  of  $28,088,332  shown  in  Column  headed 
P.  U.  C.  Accountants.  Materials  and  supplies,  cash  work¬ 
ing  capital  and  land  should  be  excluded  in  arriving  at  the 
amount  of  depreciable  property.  I  have  estimated  that  the 
non-depreciable  property  contained  in  the  rate  base  figure 
of  $28,088,322  is  equal  to  at  least  $2,088,332. 

Mr.  Stevens:  I  move  to  strike  the  answer,  Mr.  Chair¬ 
man — 

Mr.  Booth :  Mr.  Stevens - 

Mr.  Stevens :  May  I  finish. 

Mr.  Booth:  You  want  to  strike  it  all,  I  understand? 

Mr.  Stevens :  I  move  to  strike  that  answer.  This  witness 
is  expressing  his  opinion  as  to  a  change  in  rates,  which  is 
the  very  thing  we  have  discussed  time  and  again. 

1300  Chairman  Flanagan:  I  think  that  motion  is  well 
taken. 

Mr.  Booth :  I  -will  comment  on  that,  too,  in  connection  with 
my  answer  to  Mr.  Stevens  ’  desire  to  strike  this  testimony. 

Chairman  Flanagan:  I  prefer  you  comment  on  it  now. 
We  have  the  question  and  the  objection  to  rule  on. 

Mr.  Booth :  Mr.  Owers  himself  testified  that  in  determin¬ 
ing  the  annual  depreciation  expense  of  the  company  on  its 
books  that  the  annual  depreciation  expense  was  computed 
upon  the  depreciable  property.  I  believe  Mr.  Owers  may 
also  have  indicated  that  what  he  was  doing  at  that  time  was 
attempting  to  follow’  the  classification  of  accounts  as  pre¬ 
scribed  by  the  Federal  Powder  Commission  for  natural  gas 
companies.  The  computation  of  annual  depreciation  ex¬ 
pense  in  a  rate  case  upon  anything  other  than  depreciable 
property,  if  the  Commission  please,  is  so  flagrant  a  viola¬ 
tion  of  the  established  lawr  on  the  subject  and  the  established 
practice  with  respect  to  the  determination  of  depreciation 
expense  on  only  depreciated  property  as  set  forth  in  the 
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various  classifications  of  accounts  prescribed  by  the  various 
regulatory  bodies  for  gas,  electric,  telephone  and  other  util¬ 
ities,  that  I  do  not  believe  this  witness  could  partici- 

1301  pate  in  preparation  of  an  exhibit  predicated  upon 
so  erroneous  a  method.  I  think  he  did  it  perhaps  of 

his  own  volition.  It  is  possible  I  also  instructed  him  to  fol¬ 
low  the  law  in  the  situation,  but  the  witness  may  have  a 
further  explanation  of  his  own. 

Mr.  Stevens:  Mr.  Overs’  testimony  on  the  point  of  de¬ 
preciation  was  on  cross  examination.  It  has  never  been 
the  position  of  the  company  that  that  testimony  was  rele¬ 
vant  to  the  sliding  scale.  It  has  nothing  to  do,  as  this  Com¬ 
mission  is  fully  aware,  with  the  formula  for  computing 
the  reserve  for  retirements  under  the  sliding  scale.  To  in¬ 
clude  such  a  figure  as  proposed  by  this  witness  in  this  exhibit 
is  like  comparing  potatoes  and  eggs ;  there  is  not  any  com¬ 
parison  whatsoever.  I  move  it  be  stricken. 

Mr.  Booth :  He  was  not  changing  the  rate  base  but  merely 
computing  the  annual  depreciation. 

Chairman  Flanagan:  Mr.  Booth,  this  is  so  far  removed 
from  the  limits  which  I  have  attempted  to  impose  that  I 
must  grant  the  motion  to  strike  that  question  with  regard 
to  the  depreciation.  Another  factor  has  now  been  injected, 
1  which  is  Mr.  Joseph’s  attempt  to  evaluate  this  property. 

Mr.  Booth :  I  think  you  misunderstand,  Mr.  Chairman. 

Chairman  Flanagan :  In  his  own  words  he  has  at- 

1302  tempted  to  establish  a  rate  base. 

Mr.  Booth:  Not  at  all. 

Mr.  Stevens:  He  says  these  $2,000,000  should  go  out; 
did  you  not  say  that,  Mr.  Joseph? 

Mr.  Booth :  No,  he  did  not  say  that  at  all. 

Mr.  Joseph:  I  have  not  changed  the  rate  base  used  by 
the  Public  Utilities  Commission  accountants  at  all. 

1  Mr.  Booth:  No,  he  has  not  changed  the  rate  base. 

Chairman  Flanagan :  Let  me  clarify  one  thing.  As  I  un¬ 
derstand  it,  Mr.  Joseph,  in  using  the  sinking  fund  method, 
you  have  followed  what  Mr.  Booth  classifies  as  the  deter- 
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mination  made  by  the  Federal  Power  Commission  in  the 
case  of  Natural  Gas  Pipeline  Company  of  America ;  is  that 
true? 

Mr.  Joseph:  Yes,  sir. 

Chairman  Flanagan :  With  regard  to  percentage  ? 

Mr.  Joseph:  With  regard  to  the  application  of  the  sink¬ 
ing  fund  method  of  depreciation. 

Chairman  Flanagan :  Can  you  mention  any  points  of  sim¬ 
ilarity  between  the  Natural  Gas  Pipeline  Company  and  the 
Washington  Gas  Light  Company  in  the  nature  of  their  busi¬ 
ness? 

Mr.  Joseph :  The  nature  of  accounting  for  both  the  Nat¬ 
ural  Gas  Pipeline  Company  of  America  and  the 

1303  Washington  Gas  Light  Company  is  precisely  the  same 
in  that  they  keep  their  records  under  the  Federal 

Power  Commission’s  uniform  system  of  accounts. 

Chairman  Flanagan :  But  you  have  not  taken  the  rate  of 
depreciation  specifically  set  out  in  the  sliding  scale  ar¬ 
rangement,  have  you? 

Mr.  Joseph:  I  have  changed  that  to  conform  to  the  sink¬ 
ing  fund  method  of  depreciation. 

Chairman  Flanagan :  I  am  afraid  I  shall  have  to  support 
the  motion  to  strike  the  answer  with  respect  to  depreciation. 

Mr.  Booth :  Do  I  understand  that  the  ruling  of  the  Com¬ 
mission — has  the  Chairman  consulted  with  the  Commission 
on  the  subject? 

Chairman  Flanagan:  What? 

Mr.  Booth:  Has  the  Chairman  consulted  with  the  Com¬ 
mission  on  the  subject? 

Chairman  Flanagan :  I  have  now. 

Commissioner  Hankin :  I  said  no. 

Chairman  Flanagan:  It  is  the  ruling  of  the  majority  of 
the  Commission. 

Commissioner  Hankin:  I  would  like  to  state  my 

1304  reasons  for  the  dissent.  What  the  witness  is  pre¬ 
senting  to  the  Commission  with  respect  to  the  item 

of  depreciation  is  something  that  corresponds  to  the  facts 
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of  depreciation  on  the  company’s  properties.  He  is  not  set¬ 
ting  up  a  different  rate  base ;  he  is  assuming  for  purposes  of 
the  case  the  rate  base  presented  by  the  Commission’s  staff; 
he  is  applying  an  accrual  sinking  fund  theory  of  deprecia¬ 
tion  on  an  item  of  $26,000,000  which  he  computes  to  be  the 
maximum  amount  of  depreciable  property. 

Now,  under  the  sliding  scale  arrangement  we  have  a 
method  of  computing  depreciation  not  only  upon  the  depre¬ 
ciable  property  but  also  on  non-depreciable  property,  which, 
of  course,  is  perfectly  absurd - 

i  Chairman  Flanagan:  Just  a  moment.  I  think  in  a  mo¬ 
ment  I  shall  move  to  strike  all  of  these  remarks  as  they  are 
definitely  applicable  to  the  question  which  has  been  ruled 
out,  not  once,  but  at  least  three  times  in  this  proceeding. 
When  you  come  to  argue  in  support  of  a  dissent,  I  still  think 
it  is  an  incorrect  way  to  handle  a  Commission  ruling. 

!  Commissioner  Hankin:  Do  you  mean  to  say  a  Commis¬ 
sioner  has  no  right  to  dissent  from  the  ruling  of  the  Com¬ 
mission? 

Chairman  Flanagan :  A  Commissioner  has  no  right 
1305  to  get  into  the  record  argument  which  he  is  not  per¬ 
mitted  by  majority  rule,  either  through  dissent  or 
otherwise. 

Commissioner  Hankin:  That  is  a  very  novel  ruling. 
However,  I  shall  continue. 

The  significance  of  what  the  witness  is  trying  to  intro¬ 
duce  in  this  case  is  this:  That  if  it  is  to  be  considered 
whether  the  company  is  entitled  to  an  increase  or  not,  it  is 
pertinent  to  consider  what  would  have  been  the  computa¬ 
tions  on  the  basis  of  the  figures  presented  by  the  Commis¬ 
sion  but  upon  a  proper  theory  of  depreciation.  For  this 
reason  I  must  dissent  from  the  ruling  of  the  Commission. 

Mr.  Booth:  Mr.  Joseph,  after  making  the  adjustments 
which  you  have  discussed,  do  you  find  that  there  is  an  excess 
of  deficit  in  this  company’s  basic  return? 

Mr.  Joseph :  I  find  there  is  an  excess. 

Mr.  Booth:  What  is  the  amount  of  the  excess  in  basic 
return? 
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Mr.  Joseph:  $95,335. 

Mr.  Booth :  If  the  Commission  please,  I  thought  I  would 
be  given  an  opportunity  to  comment  on  the  motion  of  Mr. 
Stevens - 

Chairman  Flanagan:  You  did  comment,  Mr.  Booth? 

Mr.  Booth:  No,  I  did  not.  I  meant  to  refer  very 

1306  briefly  to  a  statement  of  the  United  States  Supreme 
Court  on  this  question  which  bears  directly  upon  the 

validity  of  the  method  used  in  the  sliding  scale  arrangement. 
I  think  it  might  be  pertinent  to  this  Commission  if  I  could 
read  very  briefly  from  a  decision  of  the  United  States  Su¬ 
preme  Court  on  March  16,  1942,  in  Federal  Power  Commis¬ 
sion  and  Illinois  Commerce  Commission  vs.  Natural  Gas 
Pipeline  Company  of  America. 

Chairman  Flanagan:  In  that  case,  Mr.  Booth,  an  actual 
rate  investigation  was  in  process,  was  it  not,  involving  val¬ 
uation  and  rates  of  return?  It  was  a  complete  new  proposi¬ 
tion  before  the  Commission.  Is  that  not  correct? 

Mr.  Booth :  The  Commission  is  following  the  law,  I  take 
it,  under  which  it  was  given  authority  to  fix  fair  and  reason¬ 
able  rates.  There  is  no  difference  between  what  the  Com¬ 
mission  was  doing  in  that  case  and  what  the  Commission’s 
task  and  responsibility  and  what  it  is  going  to  be  required 
to  do  in  this  case,  namely,  to  fix  fair  and  reasonable  rates 
under  the  law,  and  the  sliding  scale  arrangement  is  merely 
a  part  of  the  process  under  which  the  Commission  arrives 
at  what  are  fair  and  legal  rates.  It  seems  to  me  that  in  con¬ 
nection  with  the  suggestion  that  I  made  earlier  to  the  Com¬ 
mission  that  this  proceeding  be  broadened  to  cover 

1307  the  appropriate  facts  and  issues  which  the  Commis¬ 
sion  as  a  matter  of  law  is  compelled  to  recognize  in 

determining  these  rates,  it  might  be  very  appropriate  for 

the  Commission  to  give  some  consideration - 

Chairman  Flanagan:  What  case  are  you  referring  to? 
Mr.  Booth:  The  Natural  Gas  Pipeline  case.  I  want  to 
read  two  paragraphs  in  the  record,  if  I  may.  May  I? 
Chairman  Flanagan :  You  may. 
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(Quote  from  decision  indicated.) 

Mr.  Booth:  I  say  therefore  that  in  the  use  of  the  sink¬ 
ing  fund  method  such  as  Mr.  McElfresh  has  testified,  the 
sliding  scale  contemplates  the  use  of  the  sinking  method. 
It  is  improper  and  burdensome  and  contrary  to  this  recent 
decision  of  the  Supreme  Court  to  apply  a  rate  of  interest 
in  computing  annual  depreciation  expense  which  is  not 
1  identical  with  the  rate  of  return  which  is  used  in  determin¬ 
ing  the  return  this  company  is  entitled  to  make. 

Mr.  Prettyman:  We  will  discuss  the  Natural  Gas  case 
when  it  comes  time  to  argue  the  case  if  the  Commission 
wants  us  to,  but  at  this  time  I  want  to  point  out  there  is 
nothing  in  the  case  that  holds  that  this  is  the  only  method 
of  computing  depreciation,  amortization,  retirement, 
1308  or  whatever  you  have.  The  court  repeatedly  points 
out  that  the  Commission  had  adopted  this  particular 
1  method.  That  is  totally  different,  as  Mr.  Stevens  has  said, 
as  potatoes  are  from  eggs,  from  what  we  are  talking  about 
under  the  sliding  scale  in  effect  here.  Here  we  have  the 
:  retirement  accrual  method.  There  is  nothing  in  this  case 
1  that  say  you  have  to  use  the  method  adopted  by  the  Com¬ 
mission  in  this  particular  case. 

Mr.  Booth :  I  just  want  to  say  that  the  company  did  argue 
'  that  a  lower  rate  of  interest  should  be  applied  than  the 
■  rate  of  return  used  and  that  was  the  issue. 

Mr.  Stevens:  What  case  was  that? 

Mr.  Booth:  The  Natural  Gas  Pipeline  case.  The  Court 
and  Commission  both  found  it  inequitable  to  the  ratepayer 
to  compute  annual  depreciation  expense  on  the  sinking  fund 
1  method,  and  that  is  what  we  are  doing  unless  the  rate  of 
i  return  and  interest  rate  are  identical. 

Mr.  Prettyman:  We  are  not  computing  depreciation  on 
the  sinking  fund  method ;  we  are  computing  retirement  ac¬ 
cumulations  on  the  scheme  set  up  in  the  sliding  scale. 

Mr.  Stevens :  I  think  we  are  wasting  time.  I  cannot  be- 
1  lieve  Mr.  Booth,  after  listening  to  this  testimony,  is  still 
unaware  of  the  fact  that  under  the  sliding  scale  we 
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1309  are  setting  up  an  empirical  method  agreed  to  by  the 
Commission  and  the  company  for  the  purpose  of  de^ 
termining  reserve  and  accrual  for  retirement.  It  does  no\ 
seem  to  me  we  are  getting  anywhere  by  further  discussion 
of  it  and  we  would  like  to  renew — 

Mr.  Booth:  I  would  like  to  have  the  record  show  I  reseni; 
Mr.  Stevens’  suggestion.  Every  time  I  present  an  idea  of 
the  case  for  the  protection  of  the  ratepayer  and  the  public 
we  are  wasting  time.  I  just  cannot  try  the  case  according' 
to  the  company’s  theory,  and  there  are  two  sides  in  this 
case. 

Chairman  Flanagan :  Are  you  through  with  your  exami¬ 
nation  of  Mr.  Joseph? 

Mr.  Booth :  Do  you  have  anything  further  to  add  at  this 
time,  Mr.  Joseph? 

Mr.  Joseph :  I  think  not,  Mr.  Booth. 

Mr.  Booth :  That  is  all. 

*••••*•••• 

Mr.  Stevens:  I  take  it  the  case  of  the  company  and  the 
Office  of  Price  Administration  and  counsel  for  the 
1319  Commission  is  closed? 

Mr.  Booth:  Subject  to  the  motions  I  have  made, 
which  the  Commission  has  indicated  they  propose  to  take 
under  advisement. 

*•*#*•***• 

Mr.  Booth :  I  have  two  or  three  other  brief  tables  I  plan 
to  offer  which  are  merely  calculations  taken  from 
1345  either  the  Commission’s  report — I  can  do  that  now. 
I  had  overlooked — 

Chairman  Flanagan :  Suppose  you  do  it  now. 

Mr.  Booth :  I  may  or  may  not  have  a  witness,  but  I  will 
be  glad  to  produce  Mr.  Dorfman  who  compiled  the  figures. 
Chairman  Flanagan:  Very  well. 

Robert  Dorfman 

called  as  a  witness  on  behalf  of  Office  of  Price  Administra¬ 
tion,  having  been  first  duly  sworn,  testified  as  follows: 
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Direct  Examination 

;  Mr.  Booth:  Will  you  state  your  name? 

Mr.  Dorfman :  Robert  Dorfman. 

Mr.  Booth :  Where  do  you  live  ? 

Mr.  Dorfman :  New  York  City. 

Mr.  Booth:  And  who  are  you  employed  by? 

Mr.  Dorfman:  The  Office  of  Price  Administration. 

Mr.  Booth:  In  what  capacity? 

Mr.  Dorfman:  Assistant  Business  Analyst. 

Mr.  Booth:  What  is  the  general  nature  of  your  duties? 
Mr.  Dorfman:  To  compile  statistics,  chiefly  to  deal 

1346  with  corporate  profits  and  operations. 

Mr.  Booth:  Have  you  prepared  a  table  showing 
the  Washington  Gas  Light  Company  surplus  reserve  for 
depreciation  and  dividends  declared  for  the  period  1936  to 
1941,  inclusive? 

Mr.  Dorfman:  I  have. 

Mr.  Booth:  Is  this  a  copy  of  it? 

Mr.  Dorfman:  Yes. 

Mr.  Booth:  I  ask  that  this  be  marked  as  Exhibit  No.  10 
for  identification. 

Chairman  Flanagan:  It  may  be  so  marked. 

(The  document  referred  to  was  marked  Exhibit  No.  10 
for  identification.) 

Mr.  Booth:  What  was  the  source  of  your  figures? 

Mr.  Dorfman :  The  annual  report  of  the  company. 

Mr.  Booth:  The  annual  report  of  the  company  to  the 
stockholders  ? 

Mr.  Dorfman:  That  is  right. 

Mr.  Booth :  This  is  the  Washington  Gas  Light  Company 
and  not  the  consolidated  company;  is  that  correct? 

Mr.  Dorfman:  Just  the  company  itself. 

Mr.  Booth:  You  might  read  the  figures  for  1936  and 
1941  in  the  record  under  each  caption — that  will  just  take 
a  minute. 

1347  Mr.  Dorfman:  The  earned  surplus  as  of  Decem¬ 
ber  31, 1936,  was  $5,398,927;  for  1941,  $6,271,726. 
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The  depreciation  reserve  as  of  December  31,  1936,  wa 
$879,289 ;  in  1941,  it  was  $2,171,608. 

Dividends  declared  during  1936  were  $468,000;  durin 
1941,  $907,538. 

Chairman  Flanagan:  Do  those  dividends  include  both 
dividends  on  preferred  and  common  stocks? 

Mr.  Dorfman :  Total  dividends. 

Mr.  Stevens :  There  has  been  an  increase  in  the  amount 
of  outstanding  preferred  during  that  period,  has  there  not? 

Mr.  Dorfman :  I  believe  there  was  an  issue  in  this  perioc|. 

Mr.  Stevens :  In  the  record  of  this  case,  that  is  clear. 

Mr.  Booth :  I  will  admit  that  is  a  fact.  It  is  not  the  id 
tention  to  show  anything  else  but  the  facts. 

Mr.  Stevens :  Thank  you. 

Mr.  Booth:  Have  you  also  prepared  a  table  showin; 
Washington  Gas  Light  Company  rate  bases,  earnings,  rate 
of  return  and  rate  reductions  for  the  years  June  30,  193 
to  June  30, 1941,  inclusive? 

Mr.  Dorfman :  I  had  most  of  the  data  transcribed  from 
the  report  of  the  Public  Utilities  Commission. 

1348  Mr.  Booth:  You  have  prepared  such  an  exhibit? 

Mr.  Dorfman:  Yes. 

Mr.  Booth :  I  ask  that  this  be  marked  for  identification 
as  Exhibit  No.  11.  What  is  the  source  of  this  information  ? 

Mr.  Dorfman :  Except  for  the  year  ending  June  30, 1941 
the  28th  annual  report  of  the  Public  Utilities  Commission 

Mr.  Booth:  That  is  the  District  Commission? 

Mr.  Dorfman:  Yes. 

Mr.  Booth:  You  took  that  out  of  that  report? 

Mr.  Dorfman :  Exactly. 

Mr.  Booth :  Is  it  true  that  I  supplied  you  with  the  figure^ 
for  the  year  ending  June  30,  1941,  which  I  indicated  I  obi- 
tained  from  Mr.  McElfresh? 

Mr.  Dorfman:  The  first  two  columns,  and  I  compute^ 
the  items  in  the  third  and  fourth  columns. 

Mr.  Booth :  What  is  the  average  rate  of  return  shown  on 
the  various  rate  bases  for  the  period  according  to  this 
table? 
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Mr.  Dorfman :  6.S6  percent. 

1  Mr.  Booth :  Have  you  also  prepared  a  table  showing  the 
Washington  Gas  Light  Company  rates  of  return  on  aver¬ 
age  capital  employed  on  bases  both  before  and  after  de¬ 
ducting  income  taxes  for  the  period  1927  to  1934, 

1349  inclusive  ? 

Mr.  Dorfman:  I  have. 

Mr.  Booth:  What  is  the  source  of  that  information? 

Mr.  Dorfman:  The  reports  of  the  Federal  Trade  Com¬ 
mission. 

Mr.  Booth:  That  is  the  report  of  the  Federal  Trade 
Commission  on  utility  corporations;  is  that  correct? 

Mr.  Dorfman:  Yes. 

Mr.  Booth:  What  Volume? 

Mr.  Dorfman:  Volume  84-1. 

Mr.  Booth:  And  what  page? 

Mr.  Dorfman:  882. 

Mr.  Booth:  That  will  be  all. 

Mr.  Stevens :  I  would  like  to  ask  the  witness  one  or  two 
explanatory  questions  without  waiving  my  right  to  object 
here. 

On  the  second  exhibit — 

Mr.  Dorfman:  What  was  that  marked? 

Mr.  Stevens:  That  is  apparently  No.  11.  Where  did 
you  get  the  figures  in  the  second  column  under  the  heading 
Rate  Base  for  the  Year  Weighted? 

Mr.  Dorfman:  From  the  report  of  the  Public  Utilities 
Commission. 

Mr.  Stevens:  Under  the  sliding  scale  arrange- 

1350  ment?  In  other  words,  were  those  figures  computed 
under  the  sliding  scale  arrangement? 

Mr.  Dorfman:  I  don’t  know. 

Mr.  Booth :  I  believe  they  are. 

Mr.  Stevens :  You  may  believe  they  are,  but  what  is  the 
source  of  these  figures? 

Mr.  Dorfman:  They  can  be  found  in  the  28th  annual 
report  of  the  Public  Utilities  Commission,  page  82,  the 
table  at  the  top  of  the  page. 

Mr.  Stevens:  Off  the  record. 
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(Discussion  off  the  record.) 

Mr.  Stevens :  As  to  Exhibit  10  we  have  no  objection  sub¬ 
ject  to  check,  and  as  to  Exhibit  11  we  have  no  objection, 
also  subject  to  check,  although  it  is  apparent  that  all  Ex¬ 
hibit  11  is,  is  a  copy  of  figures  that  appear  on  page  82  of 
the  report  of  the  Public  Utilities  Commission  for  the  year 
1940,  the  annual  report.  We  do,  however,  have  the  basic 
objections  to  these  exhibits  in  that  they  go  to  the  basis  of 
the  sliding  scale  itself.  If  there  is  any  purpose  in  these 
exhibits  to  use  them  for  a  purpose  outside  of  the  limitations 
as  defined  by  the  Commission  in  these  proceedings,  of 
course  we  object  to  them,  but  we  agree  they  should  be  ad¬ 
mitted  if  the  Commission  desires  to  do  so,  subject  to 

1351  that  comment. 

Mr.  Booth :  I  do  not  propose  to  argue, — 

Mr.  Stevens:  I  do  not,  either. 

Mr.  Booth :  Just  a  moment — that  as  a  result  of  these  ex¬ 
hibits  the  company  is  entitled  to  a  rate  increase,  but  ex¬ 
actly  the  reverse.  So  I  don’t  want  you  to  have  any  illusions 
as  to  the  purpose  of  the  exhibits,  Mr.  Stevens. 

Mr.  Stevens:  Thank  you. 

Now,  as  to  Exhibit  12,  where  did  you  get  these  figures  in 
the  second  column  under  the  words  “  Average  capital  em¬ 
ployed”? 

Mr.  Dorfman :  The  last  two  lines  on  the  page  constitute, 
I  think,  a  precise  reference  to  the  source. 

Mr.  Stevens:  What  does  the  note  at  the  bottom  of  the 
page  mean,  “The  appraiser  value”;  is  the  increase  in  the 
book  value  of  the  company’s  plant  made  as  a  result  of  in¬ 
dependent  valuations  in  1903  and  1909? 

Mr.  Booth :  Was  that  statement  on  the  page  of  the  report 
from  which  it  was  copied? 

Mr.  Dorfman:  I  don’t  remember.  In  the  report  from 
which  this  was  copied  there  was  a  considerable  discussion 
of  the  history  of  the  corporations’  assets,  with  thorough 
documentation,  giving  the  reason  for  the  major 

1352  changes  in  those  assets,  and  in  the  table  as  it  ap- 
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peared  in  the  text  they  had  the  phrase  “  Excluding 
added  appraiser  value  and  including  added  appraiser 
value  ’  ’,  and  I  thought  a  short  note  explaining  what  the — 

Mr.  Stevens:  This  refers  to  1903  and  1909? 

Mr.  Dorfman:  Yes. 

Mr.  Stevens :  Are  you  aware  of  the  fact  the  Public  Utili¬ 
ties  Commission  made  a  valuation  of  this  company’s  prop¬ 
erties  in  1918  and  again  in  1934? 

Mr.  Dorfman:  I  was  not  aware  of  that. 

Mr.  Stevens:  You  were  not  aware  of  that? 

Mr.  Dorfman:  No. 

Mr.  Stevens:  Are  these  merely  taken  out  of  the  report 
of  the  Federal  Trade  Commission? 

Mr.  Dorfman:  Yes. 

Mr.  Booth:  I  hand  you  the  page  of  the  report,  Mr. 
Stevens,  from  which  it  was  copied.  I  will  be  glad,  if  you 
have  any  point  about  it,  to  offer  the  entire  report  of  the 
Federal  Trade  Commission. 

Mr.  Stevens:  I  desire  to  point  out  the  fact  that  the  ap¬ 
praisals,  as  this  note  says,  goes  back  to  some  old 
1353  independent  valuations  in  1903  and  1909.  Subse¬ 
quent  to  those  appraisals  this  Commission  has  con¬ 
ducted  long  valuation  proceedings  of  this  company. 

Commissioner  Hankin:  Mr.  Booth,  what  is  the  signifi¬ 
cance  of  this  Exhibit  12? 

Mr.  Booth:  I  feel  in  determining  the  question  of  hard¬ 
ship  with  respect  to  the  right  of  the  company  to  an  increase 
that  it  is  pertinent  to  have  before  the  Commission  some  his¬ 
torical  earnings  data,  particularly  to  go  back  to  the  depres¬ 
sion  and  during  the  last  ten  of  fifteen  years,  and  the  source 
most  readily  available  was  this  report  of  the  Federal  Trade 
Commission,  which  the  Federal  Trade  Commission  Chair¬ 
man  sent  to  Administrator  Henderson  with  the  suggestion 
that  the  report  might  be  useful  to  us  in  this  rate  case. 

Commissioner  Hankin :  What  should  we  derive  from  this 
exhibit  ? 

Mr.  Booth :  I  will  argue  from  this  exhibit  that  this  com¬ 
pany  has  had  an  exceedingly  fine  record  of  earnings  in  de- 
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pression  or  out  of  depression,  and  if  Mr.  Stevens  wants  to 
make  a  point  about  the  appraised  value  or  value  found  by 
the  Commission  in  1934  or  1935, 1  suppose  that  figure,  what¬ 
ever  the  Commission  found  in  1935,  could  be  compared 
with  it.  As  a  matter  of  fact,  if  you  look  at  Exhibit 

1354  No.  11  you  will  find  that  the  rate  base  for  the  year 
as  of  June  30,  1936,  was  $21,052,619.  So  that  for 

1934  a  higher  figure  was  used.  So  it  does  not  look  as  if  any 
injustice  has  been  done  to  the  company  by  the  use  of  either 
figure. 

Mr.  Stevens:  The  records  of  this  Commission  are  very 
clear  on  these  questions  of  valuation  and  on  rates,  and  it 
seems  to  me  that  we  are  going  pretty  far  afield  when  we 
inject  into  this  proceeding  the  report  of  some  other  Federal 
commission  which  no  one  has  had  an  opportunity  to  con¬ 
sider  and  which  does  not  agree  with  any  figures  we  have 
and  does  not  agree  with  any  figures  the  Public  Utilities 
Commission  has.  If  we  can  bring  any  figures  like  this  into 
this  proceeding  it  seems  to  me  we  open  the  door  very  wide. 
The  company  would  have  to  check  these  figures.  They  are 
based,  apparently,  on  valuations  which  have  long  since 
been  superseded.  I  object  to  Exhibit  12  on  the  ground  that 
it  is  not  relevant,  that  this  witness  is  not  in  a  position  to 
verify  these  figures  or  explain  them ;  they  are  merely  taken 
from  a  report  of  the  Federal  Trade  Commission  and  even 
if  they  were  proper  and  valid  they  w’ould  not  have  any 
place  in  this  proceeding. 

Mr.  Booth :  May  I  suggest  this :  The  company  this  after¬ 
noon  introduced  into  the  record  a  rate  reduction  which  they 
sav  thev  made  in  1935.  I  take  it  that  in  view  of  that 

1355  fact  and  also  in  view  of  the  fact  that  Mr.  Stevens 
questioned  my  use  of  the  rate  reductions  made  dur¬ 
ing  the  sliding  scale  period  without  consideration  to  that 
rate  reduction,  that  it  would  be  quite  pertinent  for  the  Com¬ 
mission  to  have  the  earnings  data  for  the  previous  years  in 
evidence — 

Mr.  Stevens:  IVe  will  be  glad  to  have  the  earnings  data. 
There  is  no  question  about  the  earnings  data. 
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Mr.  Booth:  Then  I  will  ask — 

Chairman  Flanagan :  Can  you  tie  it  up  in  any  way  that 
will  assist  us  in  determining  the  issue  in  this  case,  Mr. 
Booth? 

Mr.  Booth :  Yes. 

Chairman  Flanagan :  Please  explain  how. 

Mr.  Booth:  The  question  in  this  case  as  to  whether  or 
not  the  company  is  entitled  to  an  increase  must  in  my  judg¬ 
ment  be  predicated  not  purely  upon  the  earnings  of  the 
company  during  the  last  year,  even  though  I  will  admit  on 
that  basis  alone,  taking  the  company’s  figures  on  what 
would  be  a  fair  rate  of  return  today,  no  rate  reduction 
should  be  made.  But  I  think  in  addition  to  that  on  the 
broad  question  of  hardship  to  the  company,  as  we  are  ap¬ 
proaching  a  period  of  tougher  times,  it  would  be  very 
1356  interesting  to  see  how  the  company  got  along  during 
the  past  decade  or  fifteen  years.  This  exhibit  shows 
that  based  upon  the  capital  employed  the  company  has  long 
enjoyed  a  period  of  exceptionally  stable  earnings.  Its  earn¬ 
ings  have  not  been  adversely  affected  during  the  last  de¬ 
pression  at  all.  They  never  knew  we  had  a  depression. 

Commissioner  Hankin :  What  you  say  may  be  perfectly 
correct,  but  is  the  company  maintaining  it  has  been  mal¬ 
treated  in  past  years? 

Mr.  Booth:  No,  I  think  what  they  are  afraid  of  is  that 
they  have  got  to  absorb  some  of  these  war  taxes. 

Mr.  Stevens :  Now — 

Commissioner  Hankin :  They  have  not  claimed  they  have 
not  been  given  sufficient  earnings  in  past  years,  have  they? 

Mr.  Stevens:  Mr.  Hankin,  may  I  say  this:  Our  objec¬ 
tion  to  this  exhibit  is  to  the  basis.  From  the  figures  that 
are  used  in  it,  and  in  our  judgment  they  are  unreliable  and 
I  do  not  like  to  have  before  the  Commission  unreliable  fig¬ 
ures  and  neither  does  Mr.  Prettyman.  It  is  getting  late 
and  I  would  be  quite  willing,  subject  to  you  rapproval,  Mr. 
Prettyman,  to  withdraw  our  objection  to  this  exhibit  and 
let  it  go  in. 
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Commissioner  Hankin :  I  kind  of  thought  that,  just  when 
I  was  about  to  sustain  your  objection. 

1357  Mr.  Stevens:  Mr.  Hankin,  I  would  love  to  have 
you  sustain  an  objection  of  mine;  that  would  be  a 

moment  of  pride,  but  I  feel  it  should  go  in  subject  to  check 
by  the  staff,  because  the  figures  used  are  not  reliable 
figures. 

Chairman  Flanagan:  It  may  be  admitted  for  whatever 
value  it  may  possess. 

Mr.  Booth:  I  will  agree  to  that. 

(The  document  referred  to  was  received  and  marked 
Exhibit  No.  12.) 

Mr.  Booth:  Exhibits  10  and  11  are  also  admitted? 
Chairman  Flanagan:  Yes. 

(Exhibits  10  and  11  were  thereupon  received  in  evidence.) 

Commissioner  Hankin:  Mr.  Booth,  I  am  rather  sur¬ 
prised  in  looking  at  these  exhibits  you  seem  to  have  over¬ 
looked  an  important  element.  Have  you  made  a  computa¬ 
tion  of  what  was  the  return  on  the  common  stock  or  on  the 
property  attributable  to  the  common  stock  of  the  company 
after  deducting  interest  and  fixed  charges? 

Mr.  Booth :  I  have  not,  but  we  will  be  very  glad  to  do  it, 
or  the  Commission  can  instruct  its  chief  accountant  to  do  it 
and  I  know  he  will  be  glad  to  make  the  calculation  and  have 
it  go  into  the  record. 

1358  Commissioner  Hankin:  I  think  that  would  be  in¬ 
teresting  because,  after  all,  so  far  as  the  bonds  are 

concerned,  the  property  represented  by  bonds  should  not 
have  an  interest.  The  preferred  stock  carries  fixed  divid¬ 
ends.  The  remainder  of  the  property  represented  by  the 
equity  is  what  counts  in  determining  what  is  the  rate  of 
return,  and  if  that  is  low  it  ought  to  be  raised,  and  if  it  is 
too  high  it  might  be  lowered. 

Mr.  Stevens:  Mr.  Chairman,  we  should  like  to  reserve 
the  right  if  at  any  future  time  these  exhibits  take  on  some 
material  importance  to  renew  our  objection  to  them  at  any 
future  time. 
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Chairman  Flanagan :  V ery  well. 

Mr.  Booth :  There  is  another  exhibit  which  I  had  a  mem¬ 
ber  of  the  technical  staff  of  the  Federal  Power  Commission 
make,  a  calculation  of  the  proposed  rates  of  the  Washing¬ 
ton  Gas  Light  Company  on  a  thermal  basis  applicable  to 
housekeeping  consumption.  It  was  on  the  basis  of  that 
table  that  I  addressed  my  question  to  Mr.  Boothby  this 
morning  about  where  Washington,  D.  C.  house  heating 
ranks  in  the  ranking  of  this  group  of  25  communities.  I  did 
not  have  an  opportunity  to  call  this  person  over  to 
1359  the  hearing  today.  It  is  only  a  one  page  table.  I 
would  like  to  submit  it  to  the  Commission’s  staff  and 
the  company’s  staff  for  checking.  If  they  find  no  inaccura¬ 
cies  in  it,  and  it  will  be  based  upon  the  same  calculations 
shown  in  Exhibit  No.  6,  may  it  be  understood  that  that  can 
go  in  as  Exhibit  No.  13. 

*#*****■»■•• 

1379  Mr.  Stevens :  May  I  suggest,  Mr.  Chairman,  if  it 
is  necessary  to  file  any  memoranda  for  the  enlighten¬ 
ment  of  the  Commission  that  they  be  filed  by  Friday  or 
Monday  at  the  latest.  It  seems  to  me  we  have  already  had 
enough  argument  in  this  case  to  develop  all  of  the  idea  any¬ 
one  might  possibly  have  and  that  oral  argument  is  unneces¬ 
sary  and  would  merely  delay  the  proceeding. 

Mr.  Booth:  We  have  three  motions  before  the  Commis¬ 
sion.  The  rules  provide  where  a  party  seeks  oral  argu¬ 
ment,  the  Commision  shall  hear  it.  I  think,  this  case  being 
of  considerable  importance  and  presenting  a  lot  of  novel 
questions,  a  reasonable  opportunity  ought  to  be  allowed  for 
argument  and  brief.  I  think  I  will  be  ready  to  argue  this 
case  within  a  week,  but  I  would  need  a  couple  of  weeks  to 
file  a  brief. 

Mr.  Stevens:  I  say  again,  Mr.  Chairman,  this  case  has 
already  been  argued  adnauseum  throughout  its  course.  We 
would  like  to  put  in  a  memorandum  of  cases  of  whatever 
may  be  pertinent. 
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Mr.  Prettyman:  In  response  to  what  Mr.  Booth  just 
said,  I  would  like  to  quote  the  rule  Mr.  Booth  re¬ 
ferred — 

1380  Mr.  Booth:  I  beg  pardon;  I  thought  that  was  what 
it  said. 

Mr.  Prettyman :  Your  last  guess  is  correct. 

Mr.  Booth:  I  was  mistaken. 

Mr.  Prettyman:  Rule  12.15  does  not  say  you  may  both 
argue  and  file  a  brief. 

Commissioner  Hankin :  That  does  not  include  both. 

Mr.  Prettyman :  No,  but  Mr.  Booth  said  he  was  entitled 
to  oral  argument.  We  have  suggested  a  written  memor¬ 
andum  of  authorities  would  be  a  more  useful  thing  to  the 
Commission. 

Chairman  Flanagan:  Which  do  you  prefer,  Mr.  Booth, 
oral  argument  or  file  a  brief? 

Mr.  Booth :  I  will  be  ready  earlier  with  oral  argument. 
Chairman  Flanagan :  Could  you  file  a  brief  in  five  days, 
Mr.  Booth? 

Mr.  Booth:  No. 

Chairman  Flanagan:  How  long  will  it  take? 

Mr.  Booth:  It  will  take  me  two  weeks.  I  have  a  brief 
due  the  New  York  Public  Service  Commission  on  Thursday. 
We  had  a  brief  due  on  Saturday  with  the  Montana  Commis¬ 
sion.  My  legal  staff  on  this  work  is  absolutely  limited.  It 
would  be  easier  for  me  to  present  an  argument  on  it  and 
that  I  would  prefer  to  do  not  sooner  than  next  Mon¬ 
day. 

1381  Commissioner  Hankin:  I  am  very  much  afraid 
that  oral  argument  will  not  help  us  as  much  as  a 

written  brief,  which  we  could  study  and  take  into  considera¬ 
tion  in  deciding  the  various  items  that  have  been  brought 
out  in  this  proceeding. 

1382  Mr.  Booth:  That  is  entirely  up  to  the  Commis¬ 
sion.  If  we  are  to  file  a  brief  I  would  like  an  adequate 

opportunity,  and  I  do  not  see  how  we  could  do  it  really  inside 
of  two  weeks.  I  have  tried  two  cases  recently,  one  before 
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the  New  York  Commission  and  another  before  the  Montana 
Commission,  and  those  are  only  two  of  the  cases  which  we 
are  in.  I  under-estimated  the  time  necessary  for  prepara¬ 
tion  of  brief  in  the  Montana  Commission  and  I  was  forced 
to  ask  for  additional  time ;  for  that  reason  and  with  the  very 
difficult  legal  questions  that  are  involved  here,  I  think  I 
would  write  a  brief  on  the  questions  that  I  raised  in  the 
argument  on  the  motions  that  I  made  to  the  Commission. 
I  sincerely  believe  the  Commission  ought  to  have — 

Mr.  Stevens:  I  object  strenuously  to  that  delay. 

1385  Chairman  Flanagan:  Mr.  Stevens,  I  think  five 
days  is  too  short  a  time,  but  I  think  Mr.  Booth  should 

be  ready  in  ten  days  to  file  a  brief,  and  we  will  set  ten  days 
from  today  for  filing  briefs. 

Mr.  Booth:  Brief  and  argument? 

Chairman  Flanagan:  Do  you  want  to  argue,  too? 
Commissioner  Hankin:  After  the  briefs  are  filed  the 
Commission  can  determine  whether  it  wants  to  hear  oral 
argument. 

Mr.  Stevens :  I  think  that  is  satisfactory. 

Commissioner  Hankin :  With  reference  to  briefs,  I  under¬ 
stand  they  are  to  be  filed  within  ten  days. 

Chairman  Flanagan :  Yes. 

Mr.  Booth:  We  will  try  to  get  it  ready.  I  think  if  Mr. 
Stevens  really  wants  to  be  helpful  and  he  has  a  memor¬ 
andum  now  he  might  make  it  available  to  us  and  if  I  have 
any  I  will  be  glad  to — that  is,  on  some  of  the  special  points 
— I  will  be  glad  to  send  it  to  him  so  we  will  be  able  to 
answer  each  other’s  position. 

Mr.  Stevens:  I  think  what  you  are  here  for  is  to  be 
helpful  to  the  Commission  only  in  matters  in  which  the 
Office  of  Price  Administration  is  interested,  and  it  is  not 
for  you — 

Commissioner  Hankin:  No,  you  are  quite  mis- 

1386  taken  about  what  counsel  before  this  Commission 
are  to  do  in  the  matter  of  filing  briefs.  I  actually 

expect  counsel  will  file  briefs  on  all  questions  that  were 
raised  and  supply  us  with  the  necessary  authorities. 
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Mr.  Stevens :  Then  we  shall  have  to  expand  our 
memorandum. 

Chairman  Flanagan :  Ten  days  from  tomorrow  for  filing 
briefs;  September  25th. 

(Whereuopn,  at  6:50  o’clock  p.  m.,  Monday,  September 
14,  1942,  the  hearing  was  concluded.) 

1390  Proceedings 

Chairman  Flanagan:  The  hearing  will  come  to  order, 
please. 

Mr.  Harrison:  If  the  Commission  please,  by  Order  No. 
2380  dated  September  25,  1942,  the  Commission  reopened 
the  proceeding  in  formal  Case  No.  316  on  the  petition  of  the 
Fort  Davis  Citizens  Association  and  the  Washington 
League  of  Women  Shoppers  for  leave  to  intervene  and 
introduce  testimony.  I  suppose  it  is  appropriate  at  this 
time  to  have  those  parties  enter  their  appearances. 

Chairman  Flanagan:  Will  the  parties  give  their  names 
to  the  Reporter,  please? 

1391  Mr.  Booth:  If  the  Commission  please,  I  have  a 
supplemental  brief  which  I  would  like  to  file,  either 

now  or  after  the  close  of  the  statements  to  be  made  on  be¬ 
half  of  various  consumers  and  citizens  associations.  I  have 
notified  the  Secretary  of  the  Commission  of  my  intention 
to  seek  the  permission  of  the  Commission  to  file  such  a  brief, 
and  Mr.  Milligan  advised  me  over  the  telephone — 

Chairman  Flanagan :  You  may  file  the  brief  now. 

1431  Is  there  any  other  matter  in  the  record  you  think 
should  be  further  clarified,  Mr.  Booth? 

Mr.  Booth :  The  question  in  my  mind  is  this :  The  com¬ 
pany  having  withdrawn  its  objection  to  the  exhibit  and  the 
exhibit  having  gone  into  the  record,  the  testimony  which 


182 


had  been  stricken  by  the  Chairman  also  becomes  part  of 
the  testimony  which  is  part  of  the  record, 
i  Chairman  Flanagan:  I  think  the  matter  of  the  method 
used  by  Mr.  Joseph,  in  spite  of  objection  and  rulings,  got 
into  the  record  very  clearly  in  various  ways,  Mr.  Booth. 

Mr.  Booth :  You  want  the  record  to  stand  the  way  it  is, 
I  take  it? 

Chairman  Flanagan:  I  am  not  objecting  to  the  record; 
you  raised  the  question. 

1432  Mr.  Booth:  I  raised  the  question  whether  or  not 
as  a  result  of  the  waiver  of  objection  by  counsel  for 

the  company  to  Exhibit  8  and  its  subsequent  admission, 
whether  or  not  that  automatically  restored  as  evidence  the 
testimony  which  Mr.  Joseph  had  given  in  the  record  with 
respect  to  the  exhibit  in  so  far  as  it  had  been  stricken,  and 
I  wanted  that  question  cleared  up. 

Chairman  Flanagan :  I  would  say  in  my  opinion  the  only 
thing  that  was  stricken  was  one  item  with  respect  to  de¬ 
preciation. 

Mr.  Booth:  And  that  still  remains  stricken,  or  it  is  ad¬ 
mitted  as  a  result  of  the  admission  of  the  exhibit? 

Chairman  Flanagan:  Off  the  record. 

(Discussion  off  the  record.) 

Mr.  Prettyman:  Mr.  Chairman,  it  seems  to  me  you 
brought  the  matter  into  perfectly  clear  focus  on  page  839 
where  you  asked  Mr.  Joseph  “You  have  not  taken  the  rate 
of  depreciation  specifically  set  out  in  the  sliding  scale  ar¬ 
rangement”,  and  he  answered  “I  have  changed  that  to  con¬ 
form  to  the  sinking  fund  method  of  depreciation”.  You 
then  ruled  out  the  answer.  That  does  not  have  anything 
to  do  with  the  exhibit. 

Chairman  Flanagan:  I  was  going  to  say  that  re- 

1433  gardless  of  the  striking  of  that  particular  phase  of 
the  testimony,  the  exhibit  is  clear  on  its  face,  and  the 

statement  to  which  you  have  just  referred  clarifies  it  even 
more.  So  I  do  not  think  it  is  necessary  to  introduce  addi¬ 
tional  testimony  with  respect  to  that  one  point. 
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Mr.  Booth:  It  seems,  Mr.  Chairman,  it  is  rather  incon¬ 
sistent  to  admit  an  exhibit  in  evidence  and  then  have  the 
record  show  that  certain  testimony  with  respect  to  it  has 
been  stricken  from  the  record. 

Chairman  Flanagan :  What  is  your  desire  ?  Is  it  that  we 
reopen  it  and  permit  you  to  go  into  that  question  again? 

Mr.  Booth:  No.  The  effect  of  the  Commission’s  ruling 
admitting  the  exhibit  also  has  the  effect  of  reversing  the 
ruling  of  the  majority  of  the  Commission  striking  such  testi¬ 
mony. 

Chairman  Flanagan:  Whatever  Mr.  Joseph  wanted  to 
get  in  was  put  into  the  record;  is  that  so,  Mr.  Booth? 

Mr.  Booth:  I  cannot  see  how  that  can  be  so  if  part  of 
the  testimony  is  stricken. 

Chairman  Flanagan:  I  am  fully  convinced  Mr.  Joseph’s 
idea  is  fully  reflected  in  the  record  and  in  the  ex- 
1434  hibit;  there  can  be  no  doubt  about  that.  The  ruling 
is  the  record  stands. 

Commissioner  Hankin :  For  our  information,  is  that  ma¬ 
terial  part  of  the  case  or  is  it  not? 

Chairman  Flanagan :  It  is  in  the  record.  As  to  whether 
it  is  material  or  immaterial  I  do  not  think  needs  to  be  de¬ 
cided  here;  it  is  to  be  given  weight  by  the  Commission  in 
the  consideration  of  the  case  as  a  whole. 

1438  PROCEEDINGS. 

Chairman  Flanagan:  The  hearing  will  come  to 
order,  please. 

Mr.  Harrison,  will  you  proceed? 

Mr.  Prettvman:  Will  you  pardon  an  interruption,  Mr. 
Harrison? 

Mr.  Harrison:  Yes. 

Mr.  Prettyman:  If  the  Commission  please,  in  addition 
to  the  appearances  heretofore  noted  for  the  Gas  Company, 
we  would  like  to  note  also  the  appearance  of  Mr.  Renah  F. 
Camalier  as  associate  counsel  for  the  Company. 
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Mr.  Booth:  May  we  also  show  the  appearance  of  Mr. 
Leon  Henderson,  Price  Administrator  of  the  Office  of  Price 
Administration,  on  behalf  of  the  Honorable  James  F. 
Byrnes,  Director  of  the  Office  of  Economic  Stabilization, 
David  Ginsburg,  general  counsel,  Mr.  Nathaniel  Nathanson, 
assistant  general  counsel,  and  myself,  as  utilities  counsel 
for  the  Office  of  Price  Administration. 

Mr.  Harrison :  If  the  Commission  please,  under  date  of 
October  19,  the  Price  Administrator  of  the  Office  of  Price 
Administration,  filed  a  petition  with  this  Commission  on 
behalf  of  the  Honorable  James  F.  Byrnes,  Director  of  Eco¬ 
nomic  Stabilization,  in  which  petition  the  petitioner 

1439  asks  that  the  Commission’s  Order  No.  2401  be  va¬ 
cated  and  that  the  proceeding  be  reopened  for  the 

purpose  of  receiving  further  evidence  and  hearing  further 
argument,  and  that  the  petitioner  be  allowed  to  intervene 
and  file  a  brief  in  such  reopened  proceedings. 

Under  date  of  October  23,  by  Order  No.  2404,  the  Com¬ 
mission  reopened  this  proceeding  and  permitted  the  Price 
Administrator,  on  behalf  of  the  Director  of  Economic  Sta¬ 
bilization,  to  intervene,  and  reopened  the  proceeding  for  the 
purpose  of  receiving  from  the  Office  of  Price  Administra¬ 
tion  on  behalf  of  the  Director  of  Economic  Stabilization, 
additional  evidence  relating  to  the  inflationary  effect,  if 
any,  of  the  increase  in  rates  authorized  by  Order  No.  2401, 
and  intervention  was  granted  for  such  purpose. 

If  the  Commission  please,  the  petition  filed  on  that  date 
states  that  in  order  to  effectuate  the  provisions  of  para¬ 
graph  4  of  Title  VI  of  Executive  Order  No.  9250,  and  sec¬ 
tion  1  of  the  Act  of  October  1,  1942,  the  Director  of  Eco¬ 
nomic  Stabilization,  on  October  14, 1942,  has  by  order,  No.  1, 
designated  the  Price  Administrator  of  the  Office  of  Price 
Administration  as  representative  of  the  Director  of 

1440  Economic  Stabilization,  to  receive  notices  of  increase 
in  common  carrier  and  other  public  utility  rates  and 

charges,  with  authority  to  issue  appropriate  requests  for 
the  receipt  of  such  notices  and  to  intervene  and  participate 
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in  proceedings  before  Federal,  State,  and  municipal  au¬ 
thorities. 

Inasmuch  as  that  statement  is  made  in  the  petition,  i  t 
seems  to  me  it  might  be  appropriate  for  the  Office  of  Price 
Administration  to  file  a  copy  of  Order  No.  1  referred  to,  s<^ 
that  the  Commission  may  be  advised  of  the  nature  of  th^ 
authority  of  the  Price  Administrator  in  this  proceeding. 

Accompanying,  and  received  by  the  Commission  at  about 
the  same  time  as  the  petition  to  intervene  to  which  I  have 
referred,  the  Price  Administrator  addressed  a  letter  to  the 
Chairman  of  the  Commission  under  date  of  October  16, 
1942,  in  respect  to  this  particular  matter.  I  do  not  have 
sufficient  copies  to  offer  this  as  an  exhibit,  but  I  think  il; 
would  be  well  t<?  have  that  letter  as  part  of  the  record  in 
this  proceeding,  as  well  as  in  the  Commission’s  files,  anc 
with  the  Commission’s  permission  I  shall  file  a  copy  with 
the  reporter  and  let  him  copy  it  into  the  record,  or  I  wil 
read  the  letter  at  this  time. 

Commissioner  Hankin:  Suppose  you  read  the  letter. 

Chairman  Flanagan:  You  may  read  the  letter, 
1441  and  the  reporter  will  then  copy  it  into  the  record. 

Mr.  Harrison :  This  is  dated  October  16, 1942,  and 
addressed  to  Mr.  James  H.  Flanagan,  Chairman,  Public 
Utilities  Commission,  Washington,  D.  C.,  RE :  Washington 
Gas  Light  Company,  Formal  Case  No.  316: 

“Dear  Mr.  Flanagan: 

“My  attention  has  been  called  to  the  opinion  and  order 
issued  bv  vour  Commission  on  October  13  authorizing  an 
increase  in  the  rates  of  the  Washington  Gas  Light  Coim 
panv  and  to  the  dissenting  opinion  issued  by  Commissioner 
Hankin  in  this  case.  I  have  observed  that  your  order  pro¬ 
vides  that  the  rate  increase  is  to  be  retroactive  as  of  Sep¬ 
tember  1, 1942.  I  have  also  noticed  that  your  order  author¬ 
izing  the  increase  in  rates  calls  the  Company’s  attention  to 
the  provisions  of  the  Act  of  October  2,  1942,  amending  the 
Emergency  Price  Control  Act  of  1942  to  wit  as  follows : 
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4  The  President  may,  except  as  otherwise  provided  in  this 
Act,  thereafter  provide  for  making  adjustments  with  re¬ 
spect  to  prices,  wages,  and  salaries,  to  the  extent  that  he 
finds  necessary  to  aid  in  the  effective  prosecution  of  the 
war  or  to  correct  gross  inequities:  Provided,  That 

1442  no  common  carrier  or  other  public  utility  shall  make 
any  general  increase  in  its  rates  or  charges  which 

were  in  effect  on  September  15,  1942,  unless  it  first  gives 
thirty  days  notice  to  the  President,  or  such  agency  as  he 
may  designate,  and  consent  to  the  timely  intervention  by 
such  agency  before  the  Federal,  State,  or  municipal  au¬ 
thority  having  jurisdiction  to  consider  such  increase.’ 

I  have  also  read  certain  newspaper  statements  in  which 
appear  a  statement  attributed  to  you  as  follows : 

‘I  am  assured  by  the  company  that  it  will  give  appropri¬ 
ate  notice  to  the  Hon.  James  F.  Byrnes  in  compliance  with 
the  recent  Act  of  Congress  amending  the  Emergency  Price 
Control  Act  of  1942,  and  that  such  notice  will  be  accom¬ 
panied  by  a  copy  of  the  findings  and  order  of  this  commis¬ 
sion.’ 

I I  This  letter  is  to  advise  you  that  this  Office  has  been 
designated  by  the  Honorable  James  F.  Byrnes,  Director  of 
Economic  Stabilization,  to  represent  his  Office  for  the  pur¬ 
pose  of  administering  paragraph  4,  Title  VI,  relating  to 
notice  and  intervention  in  utility  and  common  carrier  in¬ 
crease  cases  of  the  Executive  Order  issued  by  the 

1443  President  of  the  United  States  on  October  3. 

“It  is  my  judgment  that  the  action  of  the  Commis¬ 
sion  in  issuing  an  order,  without  prior  notice  by  the  Com¬ 
pany  to  the  Director  of  Economic  Stabilization,  authorizing 
the  Company  to  charge  rates  higher  than  those  in  effect 
on  September  15,  is  violative  both  of  the  letter  and  the 
spirit  of  the  Act  of  October  2.  To  deny  the  Director  of 
Economic  Stabilization  an  opportunity  to  intervene  prior 
to  the  entry  of  such  an  order  is  effectively  to  destroy  his 
ability  to  demonstrate  why  a  proposed  increase  in  utility 
rates  may  conflict  with  the  program  of  the  national  govern¬ 
ment  to  prevent  further  increases  in  the  cost  of  living.  My 
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legal  staff  has  been  directed  to  take  appropriate  measures 
to  have  this  order  rescinded. 

“I,  therefore,  request  your  Commission  to  re-open  tty 
proceedings  and  rescind  the  order  in  this  case.  I  am  au¬ 
thorized  to  state  that  the  Director  of  Economic  Stabilize 
tion  joins  in  this  request. 

“Sincerely  yours,  (s)  Leon  Henderson,  Administrator. 

Now,  if  the  Commission  please,  in  view  of  the  fact  botjh 
by  Mr.  Henderson’s  letter  and  the  petition  filed  with  tb 
Commission  it  has  been  stated  that  the  Director  of  Eco¬ 
nomic  Stabilization  has  authorized  the  Price  Admin- 
1444  istrator  to  act  in  his  behalf,  and  in  view  of  the  fact 
this  Commission  has  had  no  communication  from 
either  the  Director  of  Economic  Stabilization  or  the  Price 
Administrator  indicating  delegation  of  such  authority,  |I 
think  it  may  be  appropriate  for  the  Office  of  Price  Admin¬ 
istration  to  put  into  the  record  the  letter  showing  that  an 
thority. 

Mr.  Booth :  That  order  is  now  a  directive  known  as  Di¬ 
rective  No.  1.  It  has  been  published  in  the  Federal  Regis¬ 
ter,  so  I  understand,  and  I  had  intended  to  bring  a  copy 
with  me.  I  do  not  know  that  I  have  it  right  at  this  moment, 
but  a  copy  will  be  submitted  as  part  of  the  record  in  this 
case;  if  the  reporter  will  leave  a  space  at  this  particular 
part  of  the  record,  I  will  give  the  Federal  Register  ref¬ 
erence. 

Mr.  Prettyman :  If  the  Commission  please,  under  date  ot 
October  14,  1942,  the  Washington  Gas  Light  Company 
served  notice  on  the  Honorable  James  F.  Byrnes,  Economty; 
Stabilization  Director,  White  House,  Washington,  D.  C 
which  I  should  like  to  read  and  have  incorporated  in  thp 
record. 

Chairman  Flanagan:  Very  well. 

Mr.  Prettyman:  (reading) 
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1445  “Washington,  D.  C.  October  14, 1942 

“Honorable  James  F.  Byrnes 
Economic  Stabilization  Director 
The  White  House 
Washington,  D.  C. 

“Dear  Sir: 

“We  band  you  herewith  copy  of  Order  No.  1458  of  the 
Public  Utilities  Commission  of  the  District  of  Columbia, 
'dated  December  13,  1935,  which  reduced  gas  rates  and 
established  a  sliding  scale  arrangement  with  respect  to 
rates,  tolls,  charges  and  tariffs  of  Washington  Gas  Light 
Company. 

“This  sliding  scale  arrangement  was  established  pursu¬ 
ant  to  Paragraph  18  of  the  Act  of  Congress  creating  the 
Public  Utilities  Commission  of  the  District  of  Columbia 
(37  Stat.  974)  at  the  conclusion  of  valuation  and  rate  pro¬ 
ceedings  held  by  the  Commission  and  after  public  hearings 
in  which  the  full  information  necessary  to  determine  the 
reasonableness  of  the  elements  of  the  sliding  scale  arrange¬ 
ment  was  adduced. 

“Since  the  establishment  of  the  sliding  scale  arrange¬ 
ment  and  pursuant  to  it,  annual  hearings  for  the  determina¬ 
tion  of  rates  of  Washington  Gas  Light  Company  have  been 
held  and  these  have  resulted  in  further  rate  reductions  to 
the  consumers  of  gas  in  the  District  of  Columbia  in  the 
years  1936,  1938,  1939  and  1940.  From  time  to  time 

1446  since  1935,  the  Company  with  the  approval  of  the 
Public  Utilities  Commission  has  sold  its  securities  to 

the  general  public,  and  registration  statements  have  been 
filed  with  the  Securities  and  Exchange  Commission  which 
included  descriptions  of  the  sliding  scale  arrangement. 

“Pursuant  to  notices  dated  March  20,  1942  and  July  21, 
1942,  the  annual  hearings  under  the  sliding  scale  arrange¬ 
ment  were  commenced  by  the  Public  Utilities  Commission 
on  August  18, 1942  and  were  continued  on  August  19,  Sep¬ 
tember  4,  8, 11,  14  and  30.  The  Office  of  Price  Administra¬ 
tion  was  given  leave  to  intervene  in  the  proceedings  and 
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participated  therein.  Testimony  was  adduced  through  wit¬ 
nesses  for  the  Commission,  the  Company,  and  the  Office  of 
Price  Administration.  Subsequently,  briefs  were  filed  by 
counsel  to  the  Company  and  counsel  for  the  Office  of  Price 
Administration  and  arguments  were  had;  also  counsel  for 
the  Office  of  Price  Administration  was  permitted  to  file  a 
supplemental  brief. 

“On  October  13,  1942,  the  Public  Utilities  Commission 
issued  its  Opinion  and  Order  No.  2401,  copy  of  which  is 
herewith  enclosed,  and  which  Order  promulgates  an  in¬ 
crease  in  rates  to  be  charged  by  Washington  Gas  Light 
Company,  which  rates  are  effective  as  of  September 

1447  1,  1942,  as  provided  by  the  sliding  scale  arrange¬ 
ment. 

“In  accordance  with  the  Emergency  Price  Control  Act 
of  1942,  as  amended  October  2,  1942,  we  hereby  give  notice 
of  the  increase  in  rates  and  charges  of  this  Company. 

“Yours  respectfully, 

“WASHINGTON  GAS  LIGHT  COMPANY 
“Bv:  Marcy  L.  Sperry,  President.” 

I  might  state  a  copy  of  that  notice  was  transmitted  to 
this  Commission,  and  I  should  like  to  have  the  reporter 
copy  the  wording  of  the  letter  in  the  record  and  I  have 
extra  copies  of  the  letter. 

Commissioner  Hankin :  May  I  see  the  letter,  please  ? 

Mr.  Prettyman:  Yes  (hands  letter  to  Commissioner 
Hankin). 

Also,  if  the  Commission  please,  on  October  30,  1942 — 

Commissioner  Hankin :  Mr.  Prettyman,  may  I  ask  a  ques¬ 
tion  about  this  letter  of  October  14?  Do  you  happen  to 
know  at  what  time  of  the  day  this  letter  was  sent  over  to 
Mr.  Byrnes? 

Mr.  Prettyman:  It  was  delivered  in  person  by  the  sec¬ 
retary  of  the  Washington  Gas  Light  Company  at  the  office 
of  Mr.  Byrnes  at  3 :25  p.m.,  Thursday,  October  15. 

1448  Mr.  Booth:  October  what? 
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Mr.  Prettyman:  October  15. 

Commissioner  Hankin :  I  see. 

Mr.  Booth:  Is  that  the  correct  date?  I  don’t  know;  I 
am  just  asking  you  to  verify  it. 

Mr.  Prettyman:  I  am  sure  it  is  the  correct  date;  3:25 
o’clock  p.m.,  Thursday,  October  15,  that  letter  was  person¬ 
ally  delivered  at  the  office  of  the  Honorable  James  F. 
Byrnes  at  the  White  House  by  the  secretaiy  of  the  Wash¬ 
ington  Gas  Light  Company. 

Commissioner  Hankin:  The  reason  I  ask  is,  this  letter 
dated  October  14  makes  reference  to  an  opinion  and  Order 
No.  2401  which  was  enclosed,  and  I  was  wondering  whether 
you  also  enclosed  a  copy  of  the  dissent  in  that  case. 

Mr.  Prettyman:  Yes,  sir.  The  following  documents 
were  handed  in  at  the  same  time: 

The  letter  dated  October  14,  a  copy  of  which  you  have 
in  your  hand; 

A  copy  of  Order  No.  1458  of  this  Commission  dated  De¬ 
cember  13,  1935; 

A  copy  of  the  Opinion  and  Order  No.  2401,  dated  Octo¬ 
ber  13,  1942,  certified; 

1449  A  copy  of  the  Dissenting  Opinion  of  Commissioner 
Hankin  to  Order  No.  2401. 

Commissioner  Hankin :  That  was  the  draft,  or  the  final 
copy  ? 

Mr.  Prettyman:  It  was  the  copy  that  we  had;  it  was 
officially  duplicated. 

Commissioner  Hankin:  Was  it  in  mimeograph  form? 

Mr.  Prettyman :  A  mimeograph  copy. 

Mr.  Booth :  If  the  Commission  please,  I  have  a  file  which 
was  referred  by  the  Director  of  Economic  Stabilization  to 
the  Office  of  Price  Administration  in  connection  with  this 
proceeding,  and  it  does  contain  a  complete  copy — 

Commissioner  Hankin:  Then,  Mr.  Prettyman,  I  notice 
in  this  letter  of  October  14  you  say:  “In  accordance  with 
the  Emergency  Price  Control  Act  of  1942,  as  amended  Oc¬ 
tober  2, 1942,  we  hereby  give  notice  of  the  increase  in  rates 
and  charges  of  this  Company.”  The  statute  required  more 
than  merely  notice,  did  it  not? 
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Mr.  Prettyman :  Yes,  it  required  consent  to  intervention, 
and  we  did  not  object  to  the  intervention  of  August  18, 
which  was  the  first  order  of  business  in  this  proceeding. 

Commissioner  Hankin:  But  there  was  no  notice 

1450  of  your  consent  to  intervention  by  the  Director  of 
Economic  Stabilization  accompanying  this  letter. 

Mr.  Prettyman :  At  that  time  the  Office  of  Price  Admin¬ 
istration  was  a  party  to  this  proceeding,  having  intervened 
without  our  objection  on  August  18. 

I  was  about  to  read  a  further  consent  to  the  further  in¬ 
tervention,  which  is  the  next  document  I  want  to  put  into 
the  record. 

If  the  Commission  please,  on  October  30, 1942,  the  Wash¬ 
ington  Gas  Light  Company  addressed  to  this  Commission 
a  communication  which  I  should  like  to  have  the  reporter 
copy  into  the  record. 

Chairman  Flanagan:  Very  well. 

Mr.  Prettyman:  It  is  dated  October  30,  1942,  and  ad¬ 
dressed  to  the  Public  Utilities  Commission  of  the  District 
of  Columbia: 

“We  have  received  your  Order  No.  2404,  reopening  the 
hearings  in  Formal  Case  No.  316.  While,  as  we  have  pre¬ 
viously  advised  the  Director  of  Economic  Stabilization,  we 
feel  that  the  Act  of  October  2, 1942,  has  been  fully  complied 
with,  we  nevertheless  consent  to  the  intervention  in  this 
proceeding  of  the  Price  Administrator  of  the  Office 

1451  of  Price  Administration,  on  behalf  of  the  Director 
of  Economic  Stabilization. 

“Respectfully, 

“WASHINGTON  GAS  LIGHT  COMPANY 
“By:  Marcy  L.  Sperry,  President.” 

The  last  letter  I  read  calls  attention  to  the  fact  that  we 
had  advised  the  Director  of  Economic  Stabilization  that  we 
were  of  the  opinion  that  the  Act  of  October  2,  1942,  had 
been  fully  complied  with.  I  should  like  to  put  a  copy  of 
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that  letter  referred  to,  in  the  record.  I  would  like  to  read 
it  and  have  the  reporter  copy  it  into  the  record. 

Chairman  Flanagan:  What  letter  is  this,  Mr.  Prettv- 
man? 

Mr.  Prettyman :  On  October  17  we  wrote  a  letter  to  the 
Honorable  James  F.  Byrnes,  Economic  Stabilization  Di¬ 
rector,  and  if  you  will  notice,  in  the  letter  we  wrote  the 
Commission  consenting  to  the  intervention,  we  referred  to 
our  letter  to  him.  The  letter  I  have  just  read  states : 

“While,  as  we  have  previously  advised  the  Director  of 
Economic  Stabilization,  we  feel  that  the  Act  of  October  2, 
1942,  has  been  fully  complied  with,” — and  that  advice  to 
him  was  in  the  letter  dated  October  17. 

Chairman  Flanagan:  Any  objection  to  incorporating 
this  letter  in  the  record? 

1452  Mr.  Booth :  That  is  the  letter  of  October  15  ? 

Mr.  Prettyman:  October  17. 

Mr.  Booth:  There  is  a  further  letter? 

Mr.  Prettyman:  Yes. 

Mr.  Booth:  I  suppose  counsel  for  the  Company  might 
read  it — it  is  one  of  your  letters  ? 

Mr.  Prettyman:  Yes,  to  Mr.  Byrnes. 

Mr.  Booth:  How  long  a  letter  is  it? 

Mr.  Prettyman:  Two  pages. 

Chairman  Flanagan:  Without  objection  it  may  be  read 
into  the  record. 

Mr.  Prettyman:  It  is  dated  October  17,  1942,  and  is  ad¬ 
dressed  to  the  Honorable  James  F.  Byrnes : 

“Our  attention  has  been  called  to  your  letter  of  October 
15th,  addressed  to  Mr.  Leon  Henderson,  Price  Administra¬ 
tor,  in  which  you  call  attention  to  the  press  account  of  the 
order  of  the  Public  Utilities  Commission  of  the  District  of 
Columbia  entered  October  13,  1942,  authorizing  certain  in¬ 
creases  in  gas  rates  to  be  charged  by  this  Company,  and  in 
which  you  said  in  part, 

‘It  came  to  me  as  a  surprise  that  such  action  on  gas  rates 
in  the  District  should  be  taken  so  soon  after  the  en- 

1453  actment  of  the  emergency  legislation  to  stabilize  the 
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cost  of  living  and  the  issuance  of  the  President’s  ex¬ 
ecutive  order  thereunder  without  more  deliberate  consider¬ 
ation  of  the  effects  of  such  action  on  national  policy  and 
the  conformity  of  such  action  with  the  letter  and  spirit  of 
the  law.’ 

“  Obviously,  your  letter  to  Mr.  Henderson  was  written 
before  you  received  our  letter  notice  which  was  delivered 
.  October  15th,  with  which  we  enclosed  a  copy  of  the  order 
and  opinion  of  the  Commission.  Contrary  to  vour  letter 
to  Mr.  Henderson,  deliberate  consideration  of  the  factors 
mentioned  in  your  letter  was  given  by  the  Public  Utilities 
Commission  as  is  evidenced  in  their  order  and  opinion  and 
by  the  proceedings  in  the  case. 

“The  Company  since  1935  has  operated  under  a  Sliding 
Scale  Arrangement  promulgated  by  the  Commission,  under 
which,  in  addition  to  a  rate  reduction  effected  in  1935,  ad¬ 
ditional  reductions  were  made  in  the  years  1936,  1938, 1939 
and  1940.  Pursuant  to  the  Sliding  Scale  Arrangement  the 
annual  hearing  for  the  fixing  of  rates  for  the  year  begin¬ 
ning  September  1, 1942,  was  commenced  on  August  18, 1942, 

in  accordance  with  orders  of  the  Commission  dated  • 
1454  March  20,  1942,  and  July  21,  1942.  Hearings  were 
also  held  on  August  19th,  September  4th,  8th,  11th, 
14th,  and  30th.  At  the  outset  of  these  hearings,  the  Office 
of  Price  Administration  filed  a  petition  for  leave  to  inter¬ 
vene.  This  petition  was  granted.  Counsel  for  the  Office 
of  Price  Administration  appeared  at  all  hearings,  pre¬ 
sented  testimony,  cross-examined  witnesses  for  the  Com¬ 
pany  and  for  the  Commission  and  submitted  two  briefs. 
Both  briefs  were  signed  by  Mr.  Leon  Henderson,  the  Price 
Administrator. 

“The  proceedings  in  this  case  were  in  all  respects  in  ac¬ 
cord  with  and  in  anticipation  of  the  provisions  of  the 
amendment  of  October  2,  1942,  to  the  Emergency  Price 
Control  Act.  We  feel  it  our  duty,  therefore,  promptly  to 
call  these  facts  to  your  attention  so  that  any  misunder¬ 
standing  with  respect  to  the  deliberate  nature  of  the  hear- 
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ings  and  of  the  decision  of  the  Public  Utilities  Commission 
may  be  corrected. 

“Yours  respectfully, 

!  “WASHINGTON  GAS  LIGHT  COMPANY 

“By:  Marcy  L.  Sperry,  President.,, 

Commissioner  Hankin:  Mr.  Prettyman,  of  what  signifi- 
i  cance  is  this  letter  to  this  proceeding? 

Mr.  Prettyman:  It  is  simply  put  in  to  complete  the 
record,  because  in  our  notice  to  the  Commission  we 
1455  call  attention  to  the  fact  we  had  advised  the  Director 
of  Economic  Stabilization  in  regard  to  our  view — 

!  Commissioner  Hankin:  But  suppose  you  have  a  certain 
i  view  as  to  the  proceedings  in  this  Commission,  of  what 
!  significance  is  this  letter  to  this  proceeding,  this  letter  you 
have  written  to  the  Director  of  Economic  Stabilization? 

Mr.  Prettyman:  It  simply  makes  what  has  happened  a 
part  of  the  record. 

Commissioner  Hankin:  Just  in  order  to  swell  the  rec¬ 
ord? 

Mr.  Prettyman:  No,  not  to  swell  the  record,  but  to  com¬ 
plete  the  record. 

Commissioner  Hankin:  If  there  is  some  significance  in 
this  letter,  I  would  like  to  see  it,  because  we  have  to  take 
these  things  into  consideration. 

Mr.  Prettyman:  The  Commission’s  counsel  has  put  cer¬ 
tain  documents  in  the  file,  and  we  want  the  file  to  show  (1) 
i  that  we  have  filed  the  notice  required  by  the  Act — 

Commissioner  Hankin:  That  is  significant. 

Mr.  Prettyman:  (continuing) — (2)  that  we  consented  to 
the  intervention. 

Commissioner  Hankin:  That  also  is  significant, 
i  1456  Mr.  Prettyman :  In  the  notice  to  this  Commission 
consenting  to  the  intervention  we  referred  to  the 
1  fact  we  had  advised  the  Director  of  Economic  Stabilization 
i  that  in  our  opinion  the  Act  had  been  fully  complied  with, 
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and  in  order  that  the  Commission  might  he  fnlly  advised 
as  to  what  we  told  him,  we  want  the  letter  in  the  record. 

Commissioner  Hankin:  Is  not  the  significance  of  the 
letter  of  October  17  this :  You  have  written  to  the  Director 
of  Economic  Stabilization  on  October  14  that  you  are  giving 
him  notice  to  the  effect  the  rates  had  been  increased,  and 
that  is  all;  then,  later,  on  October  30,  you  consented  to  the 
intervention  by  the  Director  of  Economic  Stabilization 
through  the  Price  Administrator.  Now,  in  the  meantime, 
on  October  17,  you  wrote  a  letter  which  to  my  mind  bears 
this  significance,  and  I  wish  you  would  correct  me  if  I  am 
wrong,  that  you  do  not  need  to  consent  to  his  intervention 
because  the  Price  Administrator  had  already  intervened? 

Mr.  Prettyman :  That  is  correct.  That  is  my  view.  My 
view  is  there  was  no  necessity  for  consent  to  reopening  the 
case  or  for  a  second  petition  to  intervene.  He  was  already 
a  party  to  the  proceeding.  Nevertheless  we  consented 
again,  and  if  he  petitions  to  intervene  again  we  will 
1457  consent  again,  I  assume.  He  is  already  a  party.  I 
do  not  see  any  damage  done  hv  consenting. 

Mr.  Booth :  I  would  like  to  take  up  as  soon  as  possible 
the  motion  filed — 

Commissioner  Hankin:  Just  a  minute.  Mr.  Prettyman 
is  not  through  yet. 

Mr.  Booth:  Just  a  moment — 

Chairman  Flanagan:  Do  you  consent  to  this  interrup¬ 
tion,  Mr.  Prettyman? 

Mr.  Prettyman :  I  had  some  more  documents  to  put  in — 

Mr.  Booth:  I  think  the  motion  should  be  given  preced¬ 
ence,  as  soon  as  you  have  taken  a  reasonable  time  to  argue 
your  case  in  support  of  your  position.  I  take  it  this  letter 
constitutes  part  of  the  argument  in  favor  of  your  position. 

Mr.  Prettyman:  The  only  argument  I  have  interjected 
was  in  reply  to  Mr.  Hankin ’s  question. 

Chairman  Flanagan:  Will  you  please  continue,  Mr. 
Prettyman? 
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Mr.  Prettyman :  I  should  also  like  to  introduce  into  the 
record  the  reply  of  the  Honorable  James  F.  Byrnes  to  our 
letter  of  October  17.  I  have  the  original  in  my  hand.  I 
should  like  to  read  it  and  introduce  a  copy : 

1458  “Executive  Office  of  the  President 
Office  for  Emergency  Management 

Office  of  Economic  Stabilization 
Washington,  D.  C. 

October  21, 1942 

“Dear  Mr.  Sperry: 

“Receipt  is  acknowledged  of  your  letter  of  October  17. 

“My  letter  of  October  15  to  Mr.  Leon  Henderson,  Price 
Administrator,  calling  his  attention  to  the  authorization  for 
increased  gas  rates  on  the  part  of  your  Company  issued  on 
October  13,  1942  by  the  Public  Utilities  Commission  of  the 
District,  was  prompted  by  my  understanding  that  no  com¬ 
pliance  with  Section  1  of  the  Act  of  October  2,  1942  was 
had  preliminary  to  such  authorization.  I  was  concerned 
at  the  moment  with  the  policy  question  of  requiring  com¬ 
pliance  on  the  part  of  all  with  the  specific  provision  of  the 
Act  in  question  to  the  end  that  the  general  objectives  of 
such  Act  might  be  secured.  What  action  Mr.  Henderson,  to 
whom,  in  his  capacity  as  Price  Administrator,  I  have  dele¬ 
gated  the  administration  of  Section  4,  Title  VI  of  Execu¬ 
tive  Order  9250,  should  take,  after  you  have  complied  with 
the  Act  of  October  2,  1942,  is  a  matter  that  I  must  leave  to 
his  judgment,  to  be  exercised  in  the  light  of  the  broad 

1459  purposes  inducing  the  enactment  of  the  Act  of  Oc¬ 
tober  2, 1942. 

“Very  truly  yours, 

“,/s/  James  F.  Byrnes,  Director.” 

Chairman  Flanagan :  Mr.  Booth. 

Mr.  Booth:  If  the  Commission  please,  on  Saturday — I 
think  it  must  have  been  very  late  Saturday  morning — I 
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asked  the  secretary  of  the  Commission  to  extend  us  the 
courtesy  of  filing  a  motion — 

Chairman  Flanagan :  It  was  Saturday  afternoon,  was  it 
not,  Mr.  Booth? 

Mr.  Booth :  It  was  about  1 :00  o  ’clock,  and  I  want  to  say 
for  the  record  I  appreciate  the  courtesy  extended  by  the 
Commission  and  its  secretary  in  that  regard. 

However,  I  want  to  take  up  that  motion  now  and  make 
a  statement  in  support  of  it. 

In  view  of  the  statements  that  have  been  made  by  coun¬ 
sel  for  the  Company  with  respect  to  their  position  in  con¬ 
nection  with  their  alleged  previous  compliance  with  section 
1  of  the  amendment  to  the  Price  Control  Act,  enacted  on 
October  2,  I  would  like  to  ask  counsel  for  the  Company  if 
they  would  be  good  enough  to  state  now  in  the  record  as 
to  just  what  their  position  is  with  respect  to  the  date, 
1460  the  exact  date,  on  which  they  believe  they  have  a 
legal  right  to  take  advantage  of  the  Commission’s 
Order  of  October  13  approving  an  increase  in  the  rates  of 
the  Washington  Gas  Light  Company  and  the  date  when,  on 
the  basis  of  the  present  status  of  the  proceeding,  the  Com¬ 
pany  feels  it  can  begin  to  charge  its  customers  retroac¬ 
tively  to  September  1  the  higher  rates  which  were  approved 
by  the  Commission  in  its  order  of  October  13. 

I  wondered  if  the  Company  would  be  kind  enough  to 
make  a  statement  setting  forth  their  position  and  their 
present  intention  in  order  that  we  and  the  public  may  un¬ 
derstand  just  what  their  position  is  on  that  very  important 
question. 

Chairman  Flanagan :  Is  counsel  prepared  to  make  such 
a  statement? 

Mr.  Prettyman:  If  the  Commission  please,  the  Act  of 
October  2,  1942,  provides  that  no  common  carrier  or  other 
public  utility  shall  make  any  general  increase  in  its  rates 
or  charges  which  were  in  effect  on  September  15,  1942, 
unless  it  first  gives  30  days’  notice  to  the  President  or  such 
agency  as  he  may  designate.  It  is  already  in  this  record 
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that  the  Company  filed  a  notice  of  proposed  increase  in  its 
rates  and  charges  at  3 :25  p.  m.,  Thursday,  October  15. 

Commissioner  Hankin :  But  there  is  also  a  provi- 

1461  sion  that  you  must  also  consent  to  his  intervention. 
Now,  as  of  what  date  does  that  consent  have  to  take 

place?  Can  you  give  the  Administrator  notice  on  October 
15,  and  then  on  the  29th  day,  after  that,  say,  “I  consent  to 
your  intervention  ’  ’  ? 

I  Mr.  Prettyman :  We  consented  to  the  intervention  after  he 
had  filed  his  new  petition  to  intervene,  the  second  time.  We 
consented  to  his  intervention,  or  had  not  interposed  any 
objection,  as  the  first  order  of  business  on  the  first  day  of 
the  hearing,  which  was  August  18. 

Mr.  Booth :  May  I  pursue  this — 
i  Commissioner  Hankin :  Pardon  me.  In  other  words,  ac¬ 
cording  to  your  view,  Mr.  Prettyman,  the  Company  has  a 
legal  right  to  put  its  increased  rates  into  effect  retroac¬ 
tively  beginning  November  15;  is  that  right,  or  Novem¬ 
ber  14? 

Mr.  Prettyman :  There  has  been  no  statement  in  regard 
to  the  retroactivity  of  the  rates  at  all;  I  am  not  expressing 
any  opinion  on  that  at  all.  I  say  the  Act  has  been  complied 
with.  It  gives  30  days  notice.  The  fact  of  the  matter  is,  as 
you  know,  Mr.  Hankin,  the  sliding  scale  arrangement  de¬ 
fines  the  rate  year  of  the  Washington  Gas  Light  Company 
and  says  the  rate  year  is  from  September  1  to  August  31 ; 
every  year  since  the  sliding  scale  went  into  effect 

1462  there  has  been  an  order  of  the  Commission  deter¬ 
mining  rates  for  the  rate  year.  The  order  this  time 

does  exactly  the  same  thing  it  has  always  done ;  it  fixes  the 
rates  for  the  rate  year  of  the  Washington  Gas  Light  Com¬ 
pany  which  began  on  September  1  and  which  is  now  pass¬ 
ing.  What  is  to  be  done  when  the  date  comes  around,  I 
don’t  know. 

Commissioner  Hankin:  Mr.  Booth,  will  you  please  sit 
down  for  a  moment?  I  would  like  to  ask  Mr.  Prettyman 
some  questions. 
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I  would  like  to  know  your  view  about  the  order,  because, 
after  all,  there  may  be  some  doubt  as  to  the  meaning  of 
some  of  the  words  in  it  and  we  ought  to  have  it  clear  as  to 
what  it  actually  means. 

The  order,  as  I  recall — may  I  have  a  copy  of  the  order — 
in  section  2  the  order  says  the  rates,  tolls,  and  charges  to 
be  charged  by  the  Washington  Gas  Light  Company,  and  so 
forth,  shall  be  in  accordance  with  the  following  rates. 

Now,  that  apparently  looks  to  the  future,  “shall  be”  and 
“to  be”  charged  means  at  some  time  in  the  future.  How¬ 
ever,  in  section  3  of  the  order  it  says : 

“Under  the  terms  of  the  sliding  scale  arrangement,  and 
so  forth,  the  rates,  tolls,  and  charges  herein  pre- 
1463  scribed  become  effective  as  of  September  1, 1942.” 

Now,  what  does  this  mean?  Does  it  mean  that  the  Com¬ 
pany  may,  on  November  15,  begin  charging  rates  and  add¬ 
ing  on  the  amounts  which  became  effective  as  of  September 
1,  or  does  it  mean  that  at  the  expiration  of  the  30-day  pe¬ 
riod  you  are  going  to  begin  charging  rates  which  became 
effective  at  some  time  in  the  past  ? 

Mr.  Prettyman:  If  Your  Honor  please,  in  the  sliding 
scale  order,  which  is  Order  No.  1458,  dated  December  13, 
1935,  finding  number  2,  section  1,  definition  of  terms,  pro¬ 
vides  : 

“  ‘Rate  year’  shall  mean  the  12  months  period  from  Sep¬ 
tember  1  to  August  31  inclusive  for  which  rates  are  being 
determined.” 

Now,  the  order  of  the  Commission  to  which  you  have 
referred  fixes  the  rates  of  the  Washington  Gas  Light  Com¬ 
pany  for  this  rate  year  which  began  September  1.  That 
order  speaks  for  itself.  We  have  given  30  days’  notice 
before  we  put  increased  rates  for  this  rate  year  into  effect. 
As  we  view  the  situation  that  means  just  exactly  what  it 
says,  that  on  November  15,  or  whatever  30  days  is,  the 
Washington  Gas  Light  Company  proposes  to  increase  its 
rates  for  the  rate  year. 
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1464  Commissioner  Hankin:  Prospectively;  is  that  it? 

Mr.  Prettyman :  I  think  the  rate  year  begins  Sep¬ 
tember  1. 

Commissioner  Hankin:  In  other  words,  your  under¬ 
standing  of  the  order  is  that  as  of  November  14,  which  is 
the  expiration  of  the  30  days,  you  will  not  only  charge  the 
increased  rataes  but  will  also  add  on  for  whatever  gas  has 
been  consumed  at  the  incremental  rate? 

Mr.  Prettyman :  I  think  that  is  the  clear  legal  situation. 

Commissioner  Hankin:  I  simply  wanted  to  know  -what 
was  meant  by  this  order. 

Mr.  Prettyman :  I  think  that  is  the  clear  legal  situation 
at  the  moment,  yes,  sir. 

Chairman  Flanagan :  Mr.  Booth. 

Mr.  Booth:  Do  I  understand  that  is  the  present  inten¬ 
tion  of  the  Company,  Mr.  Prettyman? 

Mr.  Prettyman:  That  is  as  far  as  I  will  state;  that  is 
my  understanding  of  the  legal  situation  at  this  moment. 

Mr.  Booth:  You  don’t  know  whether  the  Company  in¬ 
tends  to  take  advantage  of  your  construction  of  the  legal 
situation? 

Mr.  Prettyman:  Sometimes  they  do  and  some- 

1465  times  they  don’t. 

Mr.  Booth :  If  the  Commission  please,  I  would  like 
to  make  a  statement  in  support  of  the  motion  which  was 
filed  on  Saturday,  October  31,  upon  behalf  of  the  Office  of 
the  Director  of  Economic  Stabilization  by  Leon  Hender¬ 
son,  Price  Administrator  of  the  Office  of  Price  Adminis¬ 
tration. 

By  this  motion  we  seek  amendment  of  the  Commission’s 
Order  of  October  23,  1942,  so  as  to  permit  full  intervention 
as  a  party  by  the  Price  Administrator  in  behalf  of  the 
Director  of  Economic  Stabilization,  to  make  him  a  party 
to  this  proceeding  without  restriction  as  to  the  type  of  evi¬ 
dence  to  be  presented ;  and  that  the  Commission  vacate  its 
order  of  October  13, 1942. 
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On  October  2,  1942,  Congress  adopted  an  amendment  tc^ 
the  Emergency  Price  Control  Act  of  1942  to  aid  in  pre¬ 
venting  inflation,  and  for  other  purposes.  The  purpose  of 
this  Act  as  set  forth  in  section  1  is  as  follows : 


‘‘That  in  order  to  aid  in  the  effective  prosecution  of  the 
war,  the  President  is  authorized  and  directed,  on  or  be¬ 
fore  November  1,  1942,  to  issue  a  general  order  stabilizing 
prices,  wages,  and  salaries,  affecting  the  cost  of  living; 

and,  except  as  otherwise  provided  in  this  Act,  such  ' 
1466  stabilization  shall  so  far  as  practicable  be  on  the 
basis  of  the  levels  which  existed  on  September  15. 
1942.  The  President,  except  as  otherwise  provided  in  this 
Act,  thereafter  provide  for  making  adjustments  with  re¬ 
spect  to  prices,  wages,  and  salaries,  to  the  extent  that  he 
finds  necessary  to  aid  in  the  effective  prosecution  of  the 
war  or  to  correct  gross  inequities:  Provided,  that  no  com¬ 
mon  carrier  or  other  public  utility  shall  make  any  general 
increase  in  its  rates  or  charges  which  were  in  effect  or 
September  15,  1942,  unless  it  first  gives  thirty  days  notice 
to  the  President,  or  such  agency  as  he  may  designate,  anc 
consents  to  the  timely  intervention  by  such  agency  before 
the  Federal,  State,  or  municipal  authority  having  jurisdic  ¬ 
tion  to  consider  such  increase.’ ’ 


Under  section  2  of  the  same  Act,  the  President  was  em{ 
powered  to  promulgate  regulations  from  time  to  time  as 
may  be  necessary  and  proper  to  carry  out  the  provision^ 
of  the  Act  and  was  also  authorized  to  exercise  any  power 
or  authority  conferred  upon  him  by  this  Act  through  any 
department,  agency,  or  officer  as  he  may  direct.  By  this; 
legislation  Congress  brought  under  regulation  prices  whose 
effective  control  by  the  earlier  price  control  act  was  nol; 

possible.  Wages  also  come  under  more  drastic  regu  ■ 
1467  lation,  and  other  measures  were  made  possible  for 
the  purpose  of  preventing  inflation. 

On  the  3rd  day  of  October,  1942,  the  President  issued 
Executive  Order  No.  9250  in  which  the  President  estab- 
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lished  the  Office  of  Economic  Stabilization  and  appointed 
the  Honorable  James  F.  Byrnes  as  the  Director  thereof. 
In  that  Executive  Order  the  President  stated : 

“The  guiding  policy  of  the  Director  of  the  Office  of  Eco¬ 
nomic  Stabilization  and  of  all  departments  and  agencies 
'of  the  Government  shall  be  to  stabilize  the  cost  of  living 
in  accordance  with  the  Act  of  October  2,  1942 ;  and  it  shall 
fee  the  duty  and  responsibility  of  the  Director  and  of  all 
departments  and  agencies  of  the  Government  to  cooperate 
in  the  execution  of  such  administrative  programs  and  in 
the  development  of  such  legislative  programs  as  may  be 
necessary  to  that  end.” 

The  President  also  declared  that  the  Office  was  set  up 
in  order  to  control,  insofar  as  possible,  the  inflationary 
tendencies  and  the  vast  dislocations  attendant  thereon  which 
threaten  our  military  effort  and  our  domestic  economic 
structure,  and  for  the  more  effective  prosecution  of  the 
war. 

A  number  of  important  steps,  pursuant  to  that 
1468  legislation,  very  important  steps,  have  been  taken  by 
the  President  and  the  Director  to  carry  out  the  pol¬ 
icy  of  that  Act. 

By  the  same  order  the  President  directed  the  Director 
of  Economic  Stabilization  to  receive  notices  under  section 
1  of  the  Act  of  October  2,  and  subsequently,  the  Director 
of  Economic  Stabilization  by  Directive  No.  1  designated 
the  Price  Administrator  of  the  Office  of  Price  Administra¬ 
tion  as  his  representative  to  receive  notices  of  increases 
in  common  carrier  or  other  public  utility  rates  and  charges 
and  to  intervene  and  participate  in  proceedings  before  Fed¬ 
eral,  State,  and  municipal  authorities.  The  same  order 
provided  that  it  was  not  to  be  construed  to  limit  the  right 
of  the  Office  of  Price  Administration  on  its  own  behalf  to 
intervene  or  participate  in  common  carrier  or  utility  pro¬ 
ceedings,  or  to  take  such  other  steps  as  it  may  deem  ap¬ 
propriate  with  respect  to  common  carrier  or  other  public 


203 


utility  rates  or  charges  for  the  purpose  of  effectuating  the 
policies  of  the  Emergency  Price  Control  Act  of  1942,  as 
amended. 

On  October  16, 1942,  at  the  first  meeting  of  the  Economic 
Stabilization  Board  the  Director  of  Economic  Stabiliza¬ 
tion,  the  Honorable  James  F.  Byrnes  stated  that: 

“I  have  delegated  to  the  Office  of  Price  Adminis- 

1469  tration  the  power  to  intervene  in  cases  involving  pro¬ 
posed  increases  in  the  rates  or  charges  of  utilities. 

The  Office  of  Price  Administration  is  the  agency  best  suited 
to  represent  the  interests  of  the  consumer  in  these  mat¬ 
ters.’  1 

At  the  same  meeting,  the  Director  stated : 

“And  to  all  the  members  of  the  Board,  I  will  look  for 
suggestions  to  keep  down  the  cost  of  living.  While  ours  is 
an  economy  based  on  personal  incentive  and  the  profit  sys¬ 
tem,  we  must  at  this  time  give  more  attention  to  keeping 
prices  down  than  keeping  profits  up.” 

Few  men  have  ever  had  a  graver  or  more  difficult  re¬ 
sponsibility  than  that  which  is  now  imposed  upon  the  Di¬ 
rector  of  Economic  Stabilization,  the  Price  Administrator, 
and  other  officials  who  have  the  major  task  of  preserving 
our  economic  system  during  this  war  and  for  the  peace  to 
come  in  the  future.  In  order  to  carry  out  the  responsibil¬ 
ity,  the  whole-hearted  cooperation  of  agencies  such  as  this 
Commission  must  be  extended  to  them.  The  Government 
has  the  right  to  expect  the  full  measure  of  such  coopera¬ 
tion.  Nothing  less  is  essential  to  prevent  all  further  avoid¬ 
able  increases  in  the  cost  of  living. 

It  must  be  clear  from  the  language  of  the  amend- 

1470  ment  to  section  1  of  the  Price  Control  Act  and  the 
statements  made  on  the  floor  of  Congress  relating 

to  the  Amendment  that  Congress  did  not  intend  that  the 
right  to  intervention  should  be  regarded  as  a  mere  gesture. 
We  may  properly  assume  that  Congress  by  requiring  util- 
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ities  to  consent  to  intervention  took  for  granted  that  any 
State  or  Federal  governmental  agency  would  without 
equivocation  or  restriction  grant  full  and  complete  inter¬ 
vention  to  the  designated  representatives  of  the  President 
and  the  Director  of  Economic  Stabilization. 

And  it  is  also  our  position  that  the  right  to  intervene 
meant  the  right  to  intervene  as  a  full  party,  even  the  right 
to  appeal  wTas  indicated  by  the  statement  of  Senator  Brown 
discussing  the  proposed  amendment,  at  page  7073  of  the 
Congressional  Record,  October  2,  1942. 

Mr.  Keech :  Mr.  Booth,  as  to  intervention,  you  state  you 
have  the  full  right  of  intervention.  Is  there  anything  in 
the  record  which  describes  the  extent  of  the  intervention? 
You  cited  one  page.  I  thought  maybe  you  had  something 
to  indicate  the  true  intent  of  Congress  as  to  the  extent  of 
intervention. 

Mr.  Booth :  I  have  just  indicated,  Mr.  Keech,  that  Sena¬ 
tor  Brown,  in  response  to  questions — Senator  Brown  was 
in  charge  with  Senator  Wagner,  of  the  price-control 
1471  bill  in  the  Senate,  and  as  a  member  of  the  Confer¬ 
ence  Committee  Senator  Brown  indicated  that  the 
right  to  intervention  would  include  the  right  to  appeal. 
Congress — 

Mr.  Keech:  Pardon  me,  Mr.  Booth.  Is  that  the  only 
reference  you  have  to  the  legislative  history  as  to  the  ex¬ 
tent  of  intervention? 

Mr.  Booth:  Mr.  Keech,  I  would  be  very  happy  to  refer 
you  to  the  Congressional  Record  of  those  dates.  If  you 
will  examine  the  record  you  will  see  there  ■was  a  great  deal 
of  discussion  by  Members  of  the  House  or  the  Senate  on 
that  bill  and  on  that  particular  amendment.  There  was 
some  discussion  by  Senator  Norris  and  Brown  and  one  or 
two  other  Senators  in  the  Senate,  and  there  was  a  verv 
brief  discussion  by  Congressman  Steagall,  and  a  proposal 
by  Congressman  Rankin,  I  believe,  that  the  House  reject 
the  conference  report  with  respect  to  intervention  and  go 
back  to  the  original  Norris  amendment.  Then,  I  believe 
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a  day  or  two  later,  Congressman  Wilcox  made  a  statement 
in  the  record  in  connection  with  this  amendment.  As  a  re¬ 
sult  of  our  analysis  of  the  words  of  the  amendment  and 
what  was  said  in  Congress  we  have  concluded  the  position 
which  I  have  just  taken. 

Mr.  Keech :  Thank  you,  sir. 

1472  Mr.  Booth:  In  this  proceeding  the  Commission 
declared  that  the  Commission’s  responsibility  is  two¬ 
fold.  On  this  point  the  Commission’s  majority  declared: 

“During  the  present  proceeding,  we  indicated  that  our 
responsibilities  are  twofold.  In  the  first  place,  it  is  the  duty 
of  this  Commission  to  determine,  in  accordance  with  the 
provisions  of  the  sliding  scale  arrangement  as  such  ar¬ 
rangement  is  now  constituted,  whether  the  Washington  Gas 
Light  Company  is  entitled  to  an  increase  in  rates  for  the 
year  commencing  September  1,  1942,  and  the  amount  of 
such  warranted  increase.  This  responsibility  is  so  clear- 
cut  that  to  ignore  it  would  constitute  an  evasion  of  our 
duty  and  would  be  a  serious  reflection  upon  the  ability  of 
this  Commission  to  cope  with  its  problems  in  a  fair  and  im¬ 
partial  manner. 

“Secondly,  having  made  this  determination,  it  is  our  duty 
to  give  recognition  to  existing  conditions  and  the  bearing 
of  such  conditions  upon  the  question  before  us.  In  addi¬ 
tion  to  the  present  economic  situation,  which  admittedly  is 
of  vital  importance,  we  must  also  consider  the  credit  posi¬ 
tion  of  the  Company  and  its  ability  to  finance  its  require¬ 
ments  for  plant  expansion  and  to  render  adequate  service 
to  the  consumers  in  the  District  of  Columbia.” 

1473  It  is  clear  that  while  the  Commission  has  said  that 
its  duty  is  to  give  recognition  to  “existing  condi¬ 
tions”  and  the  bearing  of  such  conditions  upon  the  “ques¬ 
tion  before  us”  that  in  fact  no  real  or  actual  consideration 
was  given  to  “existing  conditions.”  The  only  thing  the 
Commission  did  was  to  determine  whether  it  was  appro¬ 
priate  to  include  as  an  operating  expense  the  ’42  income 
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taxes.  On  this  point,  the  Commission  concluded  that  it 
should  allow  the  Company  income  taxes  as  an  operating 
expense  according  to  the  rate  which  prevailed  in  1941,  and 
it  left  the  door  wide  open  to  still  higher  rates  next  year 
if  taxes  went  up. 

But  in  fact  the  Commission  did  not  reconsider  the  slid¬ 
ing-scale  arrangement  in  the  light  of  current  conditions.  It 
did  not  determine  what  was  the  fair  rate  of  return  in  view 
of  current  economic  conditions.  It  did  not  determine  what 
was  the  proper  rate  base  in  the  light  of  existing  conditions, 
or  existing  legal  principles.  It  did  not  determine  what  was 
the  fair  and  reasonable  operating  depreciation  expense. 
The  Commission  merely  accepted  its  construction  of  the 
formula  of  the  sliding-scale  arrangement  at  every  stage 
of  the  case  except  the  income  tax  allowance.  It  flatly  ig¬ 
nored  the  argument  of  0.  P.  A.  that  present  condi- 
1474  tions  arising  from  the  war  requires  the  Gas  Com¬ 
pany  as  well  as  everybody  else  to  share  in  the  bur¬ 
dens  of  the  war.  The  Commission  also  overlooked  the 
fact  that  the  Company,  having  enjoyed  unusual  prosperity 
under  the  sliding-scale  arrangement,  was  now  earning  an 
adequate  return  and  that  no  hardship  would  result  if  the 
Company  continued  to  operate  at  existing  rates. 

But  it  is  not  my  purpose  at  this  time  to  point  out  the 
numerous  errors  contained  in  the  Commission’s  order  of 
October  13.  That  will  be  done  by  the  filing  of  a  petition 
for  consideration  on  behalf  of  O.  P.  A. 

The  position  we  must  insist  upon  is  that  if  we  as  the 
agent  designated  by  the  Director  of  Economic  Stabilization 
are  to  comply  with  the  obligations  imposed  upon  us  in 
utility  rate  proceedings,  there  must  be  no  strings  or  re¬ 
strictions  attached  to  our  ability  to  make  an  adequate  show¬ 
ing  that  the  rates  of  the  Washington  Gas  Light  Company 
should  be  no  higher  than  charged  by  the  Company  to  its 
customers  on  September  15.  We  must  be  given  the  right 
to  examine  every  issue  which  the  courts  have  held  enters 
into  the  making  of  fair  and  reasonable  rate  regardless  of 
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the  terms  of  sliding-scale  arrangement  or  previous  con¬ 
clusions  by  the  Commission  that  a  rate  increase  is  justi¬ 
fied.  If  we  are  to  comply  with  applicable  judicial 

1475  principles  affecting  the  question  of  fair  and  reason¬ 
able  rates,  we  must  have  the  right  to  go  into  at  least 

the  following  factors: 

(1)  What  is  a  proper  rate  base?  And  on  that  point  an 
inquiry  should  be  made  and  promptly  as  to  why  the  rate 
base  should  not  be  predicated  upon  the  original  cost  of  the 
Company  property.  Why  should  the  rate  payers  be  com¬ 
pelled  to  pay  increase  rates  upon  a  rate  base  largely  in 
excess  of  the  original  cost  of  the  Company’s  property? 

(2)  What  are  fair  operating  expenses  of  the  company? 
Here  the  question  of  depreciation  expense  is  a  serious  prob¬ 
lem  as  far  as  the  public  is  concerned  since  accrued  depre¬ 
ciation  was  not  deducted  from  the  rate  base. 

(3)  What  are  other  proper  operating  expenses?  Here 
the  minority  opinion  by  Commissioner  HanMn  must  be 
given  fair  and  adequate  consideration. 

(4)  What  are  proper  income  taxes  to  be  allowed  or 
should  the  Company’s  customers  pay  its  war  taxes? 

(5)  What  is  a  fair  rate  of  return  for  this  Company  in 
the  light  of  current  economic  conditions? 

It  must  be  of  course  clear  that  a  full  and  complete  in¬ 
quiry  for  the  purpose  of  determining  w’hat  are  fair 

1476  and  reasonable  rates,  must  be  made  in  order  that 
the  Commission  may  comply  with  its  duty  under  the 

law.  That  was  shown  conclusively  by  the  brief  filed  with 
this  Commission  by  the  Office  of  Price  Administration  and, 
as  far  as  we  can  determine,  by  a  reading  of  the  Commis¬ 
sion’s  Order  of  October  13,  I  am  sorry  to  say,  there  does 
not  seem  to  be  much  attention  paid  to  that  contention. 

Exhibit  S  submitted  by  Witness  Joseph  showed  such  a 
rate  reduction  is  in  order.  Such  a  conclusion  is  also  shown 
by  Commissioner  Hankin  and  a  complete  inquiry  is  also 
essential  in  order  that  this  Office  be  able  to  fulfill  the 
responsibility  imposed  upon  it  and  upon  behalf  of  the  Di- 
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rector  of  Economic  Stabilization.  Our  right  as  represen¬ 
tative  of  the  consuming  public  in  this  war  to  an  adequate 
and  a  fair  hearing  is  equal  to  the  same  rights  of  utility 
companies. 

It  is  indeed  doubtful  whether  fair  and  impartial  con¬ 
sideration  could  be  given  to  any  further  evidence  submitted 
in  this  case  that  rates  should  go  no  higher  than  on  Sep- 
i  tember  15  if  the  Commission  retains  in  effect  its  order  of 
October  13  which  unjustifiably  increases  the  rates  of  this 
Company. 

The  Company  has  itself  now’  consented  to  the  interven¬ 
tion  by  the  Price  Administrator  upon  behalf  of  the 

1477  Director  of  Economic  Stabilization,  and  that  is 
shown  by  a  letter  written  by  counsel  for  the  Com- 

i  pany  addressed  to  the  Public  Utilities  Commission,  a  copy 
of  which  wras  sent  to  us,  except  for  the  position  winch  coun¬ 
sel  has  taken  that  they  have  already  complied  with  the 
provisions  of  the  amended  Price  Control  Act  by  consenting 
'  to  0.  P.  A.’s  intervention  or  not  objecting  to  it  on  August 
18.  I  see  no  strings  attached  to  the  consent  given  to  the 
i  intervention  in  that  letter.  On  that  point  I  merely  wish 
to  say  that  while  counsel  for  the  Company  have  stated  that 
i  they  consented  to  our  intervention  by  taking  the  position 
in  the  earlier  proceeding  that  our  intervention  did  not 
broaden  the  issues  in  this  proceeding,  they  took  a  posi- 
i  tion,  as  far  as  I  can  determine,  which  w’as  accepted  by  this 
Commission  and  which  effectively  prevented  intervention 
by  the  Office  of  Price  Administration  for  the  purpose  of 
i  demonstrating  that  in  view  of  the  war  and  the  Govern- 
!  mentis  price  stabilization  program,  that  no  increase  in 
rates  was  in  fact  justified. 

We  think,  therefore,  particularly  now  in  view  of  the  po- 
i  sition  which  counsel  for  the  Company  have  taken  in  respect 
to  what  they  believe  its  legal  rights  to  be,  that  the  Com¬ 
mission  has  no  choice  but  to  grant  in  full  the  original  peti¬ 
tion  filed  by  the  Price  Administrator  in  behalf  of  the 

1478  Director  of  Economic  Stabilization,  to  permit  us  to 
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intervene  in  full  without  any  restrictions,  and  rescind 
the  original  order  of  October  13  pending  further  proceed¬ 
ings  in  the  case  and  to  reopen  the  proceeding  in  order 
that  full,  complete,  and  fair  consideration  may  be  given 
to  the  real  issue  in  the  proceeding,  namely,  what  are  fair 
and  reasonable  rates  to  this  Company  in  the  light  of  the 
judicial  principles  applicable  to  the  determination  of  fair 
and  reasonable  rates,  the  Government’s  program  to  try  to 
keep  the  cost  of  living  from  rising  any  further,  and  the 
economic  conditions  which  we  are  now  in  ? 

•  •*##*##*# 

1509  Commissioner  Hankin:  No.  I  would  like  to  ask 
you  a  question,  Mr.  Booth,  at  this  time. 

1510  When  you  use  the  words,  “evidence  relating  to  in¬ 
flationary  effect  of  increase  in  rates” — are  you  list¬ 
ening,  Mr.  Booth? 

Mr.  Booth :  Yes,  I  certainly  am. 

Commissioner  Hankin:  (continuing) — what  do  you  mean 
by  “evidence  relating  to  inflationary  effect”?  Just  how 
does  one  go  about  introducing  evidence  relating  to  an  in¬ 
flationary  effect  of  a  given  increase? 

Mr.  Booth:  Well,  I  wanted  to  refer  that  question  to  the 
Commission  because  the  Commission  used,  the  majority 
of  the  Commission  stated  that  it  was  ordered  that  the  rec¬ 
ord  in  this  proceeding  be  reopened  for  the  purpose  of  re¬ 
ceiving  additional  evidence  relating  to  the  inflationary  ef¬ 
fects,  if  any. 

Commissioner  Hankin:  You  can’t  lay  that  at  the  door 
of  the  Commission.  As  I  recall,  your  original  petition  used 
that  language. 

Mr.  Booth:  Do  you  have  the  original  petition?  I  think 
I  have  made  that  provision  clear. 

We  would  have  the  right  to  present  evidence  on  any  ques¬ 
tion  affecting  the  Company’s  right  to  an  increase  according 
to  what  the  courts  have  determined  constitutes  fair  and 
reasonable  rates  in  the  light  of  the  Government’s  pro- 
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1511  gram  to  prevent  further  increases  in  the  cost 
of  living. 

That  is,  we  have  the  right  to  go  into  any  question  as  to 
I  what  affects  the  determination;  whether  or  not  the  Com¬ 
pany  was  in  fact  earning  a  fair  and  reasonable  return; 
whether  existing  rates  were  or  were  not  reasonable ; 
whether  or  not  there  would  be  any  hardship  on  the  Com¬ 
pany  if  it  continued  to  operate  at  existing  rates,  and  that 
would  involve  a  complete  analysis  of  the  financial  affairs 
and  the  earnings  of  the  Company  so  that  we  could  deter¬ 
mine  whether  or  not  the  hardship  would  be  upon  the  cus¬ 
tomer  or  the  hardship  would  be  upon  the  Company. 

Commissioner  Hankin:  Now,  when  you  use  the  words, 
i  “present  evidence  or  argument  concerning  the  comprehen- 
1  sive  national  economic  policy  developed  in  accordance  with 
i  the  provisions  of  the  Emergency  Price  Control  Act  of  1942, 
as  amended  by  the  Act  of  October  2,  1942” — 

Mr.  Booth :  (interposing)  Where  are  you  reading  from  ? 

Commissioner  Hankin:  From  your  petition. 

Mr.  Booth:  Which  one? 

Commissioner  Hankin:  The  one  filed  on  October  19, — 
“and  the  effect  thereon  of  increases  in  rates  and  charges  of 
common  carriers  or  other  public  utilities,”  do  you 

1512  mean  that  if,  for  example,  an  increase  is  granted  of 
$100,000,  that  the  evidence  would  relate  to  the  effect 

of  the  $100,000,  or  would  that  mean  that  one  would  have  to 
1  go  into  the  rate  itself  and  its  component  parts  to  see 
-whether  there  are  any  inflationary  elements  in  it? 

Mr.  Booth :  The  point  about  it  is  this — 

Commissioner  Hankin :  Do  you  mean  the  former  or  the 
latter? 

Mr.  Booth:  (continuing)  — to  go  into  the  question  of 
i  whether  or  not  a  rate  increase  under  those  circumstances 
was  justified  according  to  the  law  of  the  land  as  related  to 
the  Governments  program  to  keep  down  the  cost  of  living, 

1  and  that  was  one  of  the  tilings  I  had  intended  to  address  to 
1  the  Chairman  of  the  Commission,  because  the  Order  of  Oc- 
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tober  23  is  far  from  clear,  but  in  my  argument  this  morning 
I  construed  as  permitting  only  limited  intervention  in  line 
with  earlier  rulings  of  the  majority  of  the  Commission  with 
respect  to  this  proceeding,  but  that  is  the  reason  we  filed 
this  petition  here. 

Commissioner  Hankin:  Now,  Mr.  Booth — 

Mr.  Booth:  (interposing)  Just  a  moment.  I  would  like 
to  ask  the  counsel  for  the  Company — 

1513  Commissioner  Hankin:  No,  I  would  like  to  con¬ 
tinue  asking  you  a  question. 

Let’s  suppose  that  the  Commission  actually  meant  in  its 
Order  of  October  23  that  you  are  limited  to  the  presentation 
of  evidence  showing  the  $200,000  increase  had  an  inflation¬ 
ary  effect — are  you  following  me? 

Mr.  Booth :  Yes.  I  just  cannot  understand  what  would  be 
in  the  majority  of  the  Commission’s  mind  with  respect  to 
it.  I  would  say  that  that  would  be  an  arbitrary  and  illegal 
restriction  with  respect  to  the  Director - 

Commissioner  Hankin:  (interposing)  I  am  not  concerned 
with  the  legal  consequences  of  it,  whether  it  is  arbitrary  or 
not  arbitrary.  What  I  am  concerned  with  is  this. 

I  would  like  to  have  a  clear  picture  in  my  mind  just  what 
kind  of  evidence  could  one  introduce  which  would  show  the 
inflationary  effect  of  that  part  of  the  rate  which  may  be 
attributed  to  the  increase. 

Mr.  Booth:  Well,  the  fact  is,  of  course,  that  every  in¬ 
crease  in  price  or  increase  in  rates  in  itself  is  in  a  sense 
inflationary. 

The  question  that  we  are  concerned  with  is  preventing 
avoidable  increases  in  prices  and  in  utility  rates  in 

1514  this  proceeding. 

In  order  that  we  should  make  any  sort  of  a  presen¬ 
tation  in  this  proceeding  I  have  presented  this  motion  to 
the  Commission  to  clear  up  the  status  and  the  rights  of  the 
Director  of  Economic  Stabilization  by  Leon  Henderson,  ac¬ 
cording  to  the  directive  issued  by  the  Director. 
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And  I  want  to  ask  counsel  for  the  Company  whether  or 
not — they  said  they  had  no  strings  attached  to  our  inter¬ 
vention.  Do  I  understand  that  you  have  agreed - 

Commissioner  Hankin:  (interposing)  Are  you  answer¬ 
ing  my  question  by  asking  a  question  of  counsel  for  the 
Gas  Company? 

Mr.  Booth :  Yes,  because  I  wanted  to  clear  up  this  ques¬ 
tion,  Mr.  Hankin,  unless  you  have  a  further  question. 

Mr.  Hankin:  Let  me  first  finish  with  my  questions. 

Mr.  Booth:  All  right;  I  beg  your  pardon.  I  asked  you 
whether  you  had  completed  your  questions. 

Commissioner  Hankin:  I  am  not  through  yet.  I  think 
this  matter  is  a  very  serious  one  and  we  don’t  want  to  make 
anv  mistakes. 

You  spoke  about  the  inflationary  effect  of  increases. 
,  What  I  would  like  to  know  is  this : 

1515  Let’s  assume  that  a  rate  is  so  unreasonable,  so  un¬ 
reasonably  low  that  it  is  confiscatory,  that  the  Com¬ 
pany  cannot  continue  doing  business.  Would  an  increase 
in  rates  under  those  circumstances  involve  any  inflationary 
effect? 

Mr.  Booth :  Well,  I  would  say  under  these  circumstances 
of  course  if  the  service  is  one  which  is  required  for  the 
public  in  order  to  conduct  the  efforts  of  the  Government  in 
the  war,  or  indispensably  necessary  for  civilian  use,  such 
as  gas  service,  that  if  the  existing  rates  were  so  unreason¬ 
ably  low  as  to  prevent  the  Company  from  conducting  its 
operation  (which  of  course  is  not  the  situation  here),  that 
that  would  not  be  considered  as  an  increase  which  can  be 
avoided  and  which  would  be  in  conflict  with  the  Govern¬ 
ment’s  program. 

Commissioner  Hankin:  But  would  it  be  inflationary? 

Mr.  Booth:  Would  it  be  inflationary? 

Commissioner  Hankin :  Yes. 

Mr.  Booth:  In  a  broad  economic  sense  some  of  the  econ¬ 
omists  use  the  word  that  any  increase  is  inflationary.  It 
would  not  be  considered  in  my  judgment  as  a  true  inflation¬ 
ary  increase  under  those  circumstances. 
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Commissioner  Hankin:  It  would  not  be  inflationary  for 
what  reason? 

1516  Mr.  Booth:  Because  of  the  fact  that  the  public 
ought  to  have  that  service  and  the  service  is  neces¬ 
sary  for  the  purpose  of  the  war. 

Commissioner  Hankin:  And  because  the  increase  would 
bring  the  price  in  line  with  what  it  should  be.  Is  that  cor¬ 
rect? 

Mr.  Booth:  In  a  sense  that  would  be  correct,  yes,  Mr. 
Commissioner. 

Commissioner  Hankin:  Let’s  suppose,  instead  of  the  ex¬ 
isting  rate  being  unreasonably  low,  it  is  in  fact  unreason¬ 
ably  high ;  then  would  the  inflationary  effect  be  attributable 
to  the  increase  in  rate  or  to  the  rate  itself? 

Mr.  Booth:  It  would  arise  out  of  a  combination  of  both 
circumstances.  The  Commission’s  duty  under  those  circum¬ 
stances  would  be  to  fix  fair  and  reasonable  rates. 

Commissioner  Hankin :  Insofar  as  the  rates  are  not  fair 
and  reasonable  but  are  unreasonably  high,  do  they  involve 
inflationary  effects? 

Mr.  Booth:  In  Executive  Order  No.  9250  the  President 
directed : 

“The  Price  Administrator  in  fixing,  reducing,  or  increas¬ 
ing  prices,  shall  determine  price  ceilings  in  such  a 

1517  manner  that  profits  are  prevented  which  in  his  judg¬ 
ment  are  unreasonable  or  exorbitant. 

Commissioner  Hankin:  You  are  concerned  with  those 
elements  really  which  are  not  attributable  to  the  increase. 
Is  that  correct? 

Mr.  Booth :  The  question  as  to  whether  or  not  the  exist¬ 
ing  rates  are  unreasonably  high,  in  the  light  of  current  con¬ 
ditions  and  legal  principles  as  to  what  are  fair  and  reason¬ 
able  rates,  is  a  factor  which  of  course  is  the  primary  duty 
of  the  Commission.  I  am  not  saying,  Mr.  Commissioner, 
we  are  not  concerned  with  it. 

Commissioner  Hankin:  Are  you  concerned  with  it? 
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Mr.  Booth:  We  are  concerned  with  it,  but  it  is  not  pos¬ 
sible  for  us  to  go  before  every  commission  in  the  country 
where  rates  are  excessive  and  tell  them  to  reduce  utility 
rates. 

Commissioner  Hankin :  I  am  not  talking  about  the  extent 
of  your  capacities  of  personnel.  I  am  asking  this. 

When  you  file  a  petition  for  intervention  do  you  mean  to 
go  into  the  reasonableness  of  the  rates  themselves  as  well  as 
the  reasonableness  of  the  increase  in  rates? 

Mr.  Booth:  I  think  our  petition,  Mr.  Hankin,  and 
1518  various  petitions  that  we  have  set  up  in  this  case 
set  forth  our  interest  in  this  case. 

We  have  shown  on  the  basis  of  an  adjustment  of  only  two 
factors,  namely,  income  taxes  and  depreciation,  that  it  is 
the  Commission’s  duty  to  reduce  these  rates. 

Commissioner  Hankin :  In  other  words  the  answer  is  yes. 
Is  that  right? 

Mr.  Booth :  I  think - 

Commissioner  Hankin:  (interposing)  My  question  did 
not  call  for  a  long  speech.  I  simply  wanted  to  have  specific 
information. 

Mr.  Booth:  We  treat  each  case  on  its  own  merits,  Mr. 
Commissioner,  and  I  think  we  have  shown  the  scope  of  our 
interest  in  this  case  in  the  light  of  the  various  pleadings 
and  briefs  and  the  evidence  which  has  been  so  far  presented 
to  the  Commission  with  the  restrictions  that  the  Commis¬ 
sion  has  placed  on  our  rights. 

Are  you  through? 

Commissioner  Hankin :  I  am  through. 

1554  Chairman  Flanagan:  The  Commission  have  con¬ 
sidered  the  petition  for  amendment  of  Order  No.  2404 
of  October  23, 1942,  and  for  a  stay  of  Order  No.  2401  of  Oc¬ 
tober  13, 1942,  filed  by  the  Office  of  Price  Administration  on 
behalf  of  James  F.  Byrnes,  Director  of  Economic  Stabili¬ 
zation. 
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The  ruling  of  General  Kutz  and  of  myself  is  tha 
1555  this  petition  is  denied. 

The  Commission  is  now  ready  to  receive  evidence 
in  accordance  with  Order  No.  2404. 

Commissioner  Hankin:  Don’t  you  think  I  might  state  m3 
dissent? 

Chairman  Flanagan :  You  might,  very  well;  excuse  me. 


1557  Chairman  Flanagan :  Are  you  ready  to  go  forward 
under  Order  No.  2404,  Mr.  Booth? 

Mr.  Booth:  If  the  Commission  please,  I  think  our  posij 
tion  ought  to  be  reasonably  clear  to  the  Commission  by  this 
time,  namely,  that  there  is  a  serious  question  as  to  whethei 
the  public  interest  could  be  furthered  by  presentation  of 
further  evidence  to  the  Commission  in  this  case,  and  I  would 
like  to  have  a  reasonable  opportunity  to  consult  with  my 
associates  as  to  the  future  steps  we  should  take  in  connec¬ 
tion  with  this  proceeding.  I  want  to  have  the  record  show, 
of  course,  our  exception  to  the  ruling  of  the  majority  of  the 
Commission,  which,  like  the  previous  orders  entered  in  this 
case,  the  order  of  October  13,  the  order  of  October  23,  and 
the  order  refusing  reopening  and  the  order  excluding  Mr. 
Joseph’s  exhibit  and  many  other  orders  which  the  majority 
of  the  Commission  has  from  time  to  time  entered  in  this 
case,  all  of  which  have  deprived  the  Office  of  Price  Admin¬ 
istration  of  an  apportunity  to  demonstrate  that  an  increase 
here  is  in  conflict  with  the  program  of  the  Government  to 
prevent  increases  in  the  cost  of  living. 

1558  I  would  suggest  therefore  that  we  recess  until 
Wednesday  morning,  and  with  the  approval  of  the 

Commission  we  will  advise  you  definitely  as  to  whether  we 
can  take  any  steps  under  the  Commission’s  order  of  Octo¬ 
ber  23  in  the  absence  of  the  other  relief  we  have  prayed 
for,  namely,  that  the  Commission  rescind  the  order  of  Octo¬ 
ber  13  and  grant  the  Director  of  Economic  Stabilization  full 
and  complete  intervention  as  a  party  in  this  proceeding, 
and  for  that  reason  I  would  like  to  have  a  reasonable  oppor- 
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tunity  to  consult  with  my  associates  on  our  final  position 
with  respect  to  it. 

'  Mr.  Keech:  Might  I  ask  Mr.  Booth  one  question?  Do  I 
understand  now,  Mr.  Booth,  that  you  have  no  evidence  to 
present  which  would  conform  to  Order  No.  2404? 

Mr.  Booth:  Well,  Mr.  Keech,  I  know  you  have  been  here 
for  the  first  time  in  this  hearing - 

Chairman  Flanagan :  That  has  nothing  to  do  with  it,  Mr. 
Booth.  Mr.  Keech  has  been  fully  informed  of  the  progress 
of  these  proceedings. 

Mr.  Booth :  I  would  like,  Mr.  Chairman,  to  respond  to  the 
question  of  Mr.  Keech. 

Chairman  Flanagan:  Please  do. 

Mr.  Booth:  And  I  can  do  it  without  any  assist- 

1559  ance - 

Mr.  Stevens :  Now - 

Mr.  Booth:  The  point  about  that  is,  Mr.  Keech,  I  have 
indicated  our  position  in  the  matter,  namely,  that  the  Com¬ 
mission  arbitrarily  and  illegally  has  denied  the  Office  of  the 
Director  of  Economic  Stabilization - 

Mr.  Keech :  Mr.  Chairman,  I  did  not  ask  for  an  oration ; 
I  ask  for  an  answer  to  the  question. 

Chairman  Flanagan:  Please  answer,  Mr.  Booth.  We 
have  had  nothing  but  long  speeches  every  time  you  are 
called  on. 

Mr.  Booth :  Just  as  Mr.  Keech  indicated,  the  Commission 
was  very  tolerant - 

Chairman  Flanagan:  Are  you  going  to  answer  Mr. 
Keech ’s  question  or  not? 

Mr.  Booth :  Certainly  I  am. 

Chairman  Flanagan:  Please  do  so. 

Mr.  Booth :  I  think  I  have  answered  that  question,  name¬ 
ly,  that  unless  the  Commission  grants  the  Director  of  Eco¬ 
nomic  Stabilization  the  relief  which  we  have  sought  for 
him  and  which  we  think  we  are  entitled  to  as  a  matter  of 
law  and  as  a  matter  of  equity,  the  question  of  our  presen¬ 
tation  of  evidence  under  an  order  which  in  itself  is  mean- 
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ingless  and  which  no  adequate  explanation  has  been 

1560  made  of  by  either  Mr.  Keech,  Mr.  Harrison,  or  Mr. 
Flanagan  or  General  Kutz  as  to  what  the  Commis¬ 
sion  meant  when  it  used  those  words — under  those  circum¬ 
stances  we  want  a  reasonable  time  to  determine  what  fur  ¬ 
ther  steps,  if  any,  we  shall  take  with  respect  to  this  pro  ¬ 
ceeding. 

Chairman  Flanagan :  Mr.  Keech,  did  you  get  an  answer 
that  would  satisfy  you? 

Mr.  Keech :  I  do  not  consider  that  an  answer  to  my  ques¬ 
tion. 

Chairman  Flanagan:  Is  that  the  most  adequate  answer 
you  can  make  to  Mr.  Keech ’s  question,  Mr.  Booth? 

Mr.  Booth :  I  think  Mr.  Keech  should  understand  our  po¬ 
sition  with  respect  to  why  we  cannot  proceed  with  the  pres¬ 
entation  of  testimony  at  this  time  in  this  case. 

Mr.  Stevens:  Then  it  seems  to  me,  Mr.  Chairman,  it  is 
proper  at  this  time  to  move  that  the  record  in  this  case  be 
closed,  and  I  so  move. 

Mr.  Booth :  I  have  stated  to  the  Commission  that  we  wish 
a  reasonable  opportunity  to  determine  our  future  course 
with  respect  to  this  proceeding. 

Mr.  Stevens:  This  is  the  same  old  rigmarole  we  have 
been  going  through  for  two  months. 

1561  Mr.  Booth:  I  don’t  like  the  use  of  this  term  “rig¬ 
marole.” 

Mr.  Stevens:  Well,  strike  the  “rigmarole.” 

Mr.  Booth :  I  know  you  have  expressed  impatience  from 
the  very  first  day  you  have  been  here  because  you  did  not 
get  the  increase  on  August  18. 

Chairman  Flanagan:  Let  us  not  have  these  exchanges 
between  counsel.  I  would  like  to  have  Mr.  Keech  express 
himself  on  the  request  for  delay  until  Wednesday. 

Mr.  Booth :  There  is  no  request  for  a  delay. 

Chairman  Flanagan :  What  is  it,  then;  will  you  repeat  it? 

Mr.  Booth :  I  want  a  reasonable  time  to  consult  with  my 
associates  as  to  future  steps  to  be  taken  in  this  proceeding. 
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1  Chairman  Flanagan :  What  is  your  idea  of  a  reasonable 
time ;  what  do  you  have  in  mind? 

Mr.  Booth:  Wednesday  morning;  I  have  already  indi¬ 
cated  that. 

Chairman  Flanagan:  To  reconvene  the  proceedings  here 
Wednesday  morning? 

Mr.  Booth:  Or  we  can  advise  the  Commission  between 
now  and  Wednesday  morning  if  we  wish  to  reconvene  and 
if  we  do  not  wish  to  come  back  at  that  time,  we  can  advise 
you  in  the  meantime. 

•  *••••••*• 

1565  Chairman  Flanagan :  May  I  ask  whether  you  have 
any  testimony  to  present  along  the  lines  laid  down  by 

Order  2404,  Mr.  Booth? 

Mr.  Booth :  Apparently  Mr.  Keech  does  not  understand 
there  is  a  very  serious  doubt  in  my  mind  that  in  the  absence 
of  revocation  by  the  Commission  of  its  Order  of  October  13 
granting  the  Company  an  increase  in  rates,  that  we  could 
get  an  impartial  hearing  by  the  presentation  of  any  addi¬ 
tional  evidence — 

Chairman  Flanagan :  Mr.  Booth,  you  have  made  remarks 
on  this  record  that  are  objectionable  from  beginning  to  end. 
Let  that  be  the  last,  please. 

Mr.  Harrison :  If  the  Commission  please,  I  call  attention 
'  to  Rule  4.4  of  the  Rules  of  Procedure  before  this  Commis¬ 
sion,  which  reads,  in  the  second  paragraph,  as  follows : 

“Conduct  amounting  to  contempt  in  any  hearing  before 
the  Commission  or  any  member  of  the  Commission  shall  be 
grounds  for  exclusion  from  the  hearing  and  for  summary 
suspension  for  the  hearing  and  all  other  proceedings.,, 

I  think  in  view  of  the  contemptuous  conduct  of  this  coun¬ 
sel  it  is  high  time  to  invoke  that  rule. 

1566  Mr.  Booth:  Perhaps  the  Commission  misunder¬ 
stood — 

Chairman  Flanagan:  We  have  not  misunderstood;  it 
has  occurred  all  the  way  through  the  proceeding;  we  have 
understood  only  too  well  and  we  have  been  very  lenient. 
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Mr.  Booth :  The  point  is,  under  the  assumption  that  the 
Commission  is  really  interested  in  some  real  help  on  this 
case,  considering  its  importance,  I  have  made  every  effort 
to  get  men  whom  I  consider  the  most  competent,  expert 
enced,  and  impartial  in  the  field  to  review  this  record  and 
present  evidence  to  the  Commission  on  it.  Among  those 
men  were  Dr.  James  C.  Bonbright,  Professor  of  Economics 
in  the  School  of  Business  of  New  York  University,  with 
whom  I  was  in  contact  several  times  during  the  last  ten 
days  since  the  Commission  entered  its  order.  Dr.  Bonbright 
is  noted  throughout  the  country  as  an  outstanding  scholar 
and  expert,  both  as  an  economist  and  as  an  expert  in  the 
field  of  public  utilities.  He  advised  me  he  had,  in  addition 
to  his  work  at  Columbia  University,  as  professor  in  the 
School  of  Business,  and  as  chairman  of  the  New  York 
Power  Authority,  he  has  been  also  engaged  by  the  Treasury 
Department  to  testify  in  an  important  proceeding  in  court, 
and  only  on  Saturday  morning  did  he  finally  decide, 
1567  in  view  of  his  obligations  and  his  health,  he  would  be 
unable  to  undertake  the  work  in  this  preceeding. 

We  have  also  obtained  the  assistance  of  Mr.  Mark  Wolfe, 
who  has  been  an  expert  in  the  field  of  public  utility  and 
rate  problems  for  a  period  of  25  years,  he  has  been  em¬ 
ployed  by  at  least  nine  different  State  commissions  or 
States  and  many  more  municipalities  in  important  rate 
cases.  I  have  wanted  him  to  review  the  record  in  this  case 
in  the  light  of  the  Government’s  program  to  prevent  in¬ 
creases  in  the  cost  of  living  and  I  have  an  affidavit  here 
from  Mr.  Wolfe  which  states  it  would  take  a  minimum  of 
three  weeks  for  him  to  become  familiar  with  this  proceed¬ 
ing.  But  other  than  that — 

Mr.  Harrison:  Was  not  Mr.  Wolfe  in  the  hearing  room 
today? 

Mr.  Booth:  Mr.  Harrison — 

Mr.  Harrison :  I  understand  he  has  been  in  the  hearing 
room  today. 
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Mr.  Booth:  Well,  what  about  that?  I  am  not  inter¬ 
ested  in  your  views  on  this  proceeding.  I  will  present  now 
the  affidavit  of  Mr.  Wolfe. 

Mr.  Keech:  Mr.  Chairman,  I  object  to  the  introduction 
of  any  affidavit  when  the  witness  was  present  throughout 
the  hearing  today. 

1568  Mr.  Booth:  That  is  all  right.  I  want  to  present 
the  affidavit.  Will  the  Commission  receive  it? 

Mr.  Keech:  Mr.  Booth  knows  it  is  not  admissible. 
Chairman  Flanagan :  The  objection  is  sustained. 

Mr.  Booth:  We  have  felt  that  the  basic  issue  here  is  the 
question  of  the  revocation  of  the  Commission’s  order,  and 
I  think  I  have  made  our  position  clear  and  the  strain  and 
difficulty  in  which  we  have  tried  to  enable  the  Commission 
in  reaching  a  proper  decision  here.  That  was  the  reason  I 
hoped,  without  further  controversy  or  discussion,  that  the 
Commission  would  understand  that  it  is  a  very  serious  and 
grave  matter  for  us  and  it  was  not  unreasonable  under 
those  circumstances  for  us  to  seek  a  very  short  postpone¬ 
ment,  without  accusations  from  both  counsel  for  the  Com¬ 
mission  and  counsel  for  the  Company  of  the  character 
which  they  have  made. 

•  *••*«•••• 

1575  The  Chairman:  This  hearing  will  reconvene  at 
10:00  o’clock  Wednesday  morning. 

Chairman  Flanagan:  Are  you  now  ready  to  proceed, 
Mr.  Booth? 

1605  Mr.  Booth :  Yes,  I  am. 

If  the  Commissioners  please,  at  the  close  of  the 
hearing  on  Monday  I  indicated  that  I  wanted  until  this 
morning  to  consult  with  my  associates  in  order  to  deter¬ 
mine  our  course  of  action  finally  with  respect  to  the  Com¬ 
mission’s  order  of  October  23.  Before  I  do  so,  however,  I 
would  like  to  call  Mr.  Owers  and  ask  him  one  or  two  ques¬ 
tions,  and  then  I  want  to  read  some  figures  into  the  record. 
Mr.  Owers. 
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Robert  C.  Owers 

was  recalled  as  a  witness  and,  having  been  previously  duly 
sworn,  testified  further  as  follows : 

Further  Cross-Examination 

Mr.  Booth :  You  are  the  same  Mr.  Owers  who  has  testi¬ 
fied  previously  in  this  proceeding? 

Mr.  Owers:  Yes,  Mr.  Booth. 

Mr.  Booth:  And  I  believe  you  are  vice-president  in 
charge  of  the  finances  of  the  Company? 

Mr.  Owers :  That  is  right,  Mr.  Booth. 

Mr.  Booth :  I  think  in  the  earlier  stages  of  this  proceed¬ 
ing  I  had  questioned  you  concerning  this  exhibit 
1606  which  is  headed,  “Washington  Gas  Light  Company, 
Prince  Georges  Gas  Corporation,  Comparison  of 
Company  and  Public  Utilities  Commission  Accountants 9 
Computation  of  Net  Amount  Available  for  Return”;  is  that 
correct? 

Mr.  Owers :  I  think  I  recall  the  exhibit,  but  I  would  like 
to  see  it. 

Mr.  Booth:  This  was  the  Company’s  exhibit  in  this  case. 

Mr.  Owers :  Yes,  I  am  familiar  with  this  document. 

Mr.  Stevens:  Can  you  identify  that  by  exhibit  number, 
Mr.  Booth? 

M r.  Booth :  Off  the  record. 

(Discussion  off  the  record.) 

Mr.  Booth:  It  is  Exhibit  No.  2. 

Mr.  Keech:  I  wonder  if  I  might  ask  Mr.  Booth  a  ques¬ 
tion. 

Mr.  Booth:  Yes. 

Mr.  Keech :  Is  it  your  purpose  to  proceed  in  conformity 
with  Order  No.  2404  and  present  to  the  Commission  evi¬ 
dence  which  would  indicate  the  inflationary  effect  of  the 
order  which  provided  a  rate  increase  to  the  Washington 
Gas  Light  Company? 

Mr.  Booth :  Mr.  Keech,  I  have  asked  the  witness — 

Mr.  Keech :  I  ask  for  an  answer,  Mr.  Chairman. 
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1607  Chairman  Flanagan :  I  ask  you  the  same  question, 
Mr.  Booth. 

Mr.  Booth:  Do  I  understand  that  the  Commission  ob¬ 
jects  to  my  questioning  Mr.  Owers  further? 

Chairman  Flanagan:  Let  us  have  an  answer  to  Mr. 
Keech ’s  question  first. 

Mr.  Booth:  I  will  state  now  what  I  propose  to  ask  Mr. 
Owers — 

Mr.  Keech:  Mr.  Chairman,  that  is  not  responsive. 

Mr.  Booth:  I  will  state  now  what  I  propose  to  ask  Mr. 
Owers  and — 

Mr.  Keech :  If  the  Chairman  please,  I  ask  for  an  answer 
to  the  question.  It  is  perfectly  clear  and  simple  and  I  think 
I  am  entitled  to  an  answer. 

Chairman  Flanagan:  Please  answer  the  question,  Mr. 
Booth. 

Mr.  Booth:  The  facts  which  I  propose  to  develop  from 
Mr.  Owers  will  be  very  brief  and  they  should  be  helpful  to 
a  determination  of  the  rates  of  this  Company  under  the 
law — 

Chairman  Flanagan:  That  is  not  responsive  to  Mr. 
Keech’s  question.  Please  make  a  responsive  answer  to  the 
question. 

Mr.  Booth:  Yes.  The  facts,  I  believe,  will  help  demon¬ 
strate  the  inflationary  effect  of  the  Commission’s 

1608  order  of  October  13  and  we  would  rely  upon  them 
as  evidence  to  demonstrate  the  inflationary  effect. 

Mr.  Owers,  I  direct  vour  attention  to  the  caption,  “Fed¬ 
eral  Income  Taxes,”  which  is  shown  here  in  the  amount 
“Company,  $526,440”;  are  you  familiar  with  that  figure? 

Mr.  Owers:  Yes. 

Mr.  Booth:  I  believe  you  stated  earlier  that  that  was 
predicated  upon  the  Internal  Revenue  Act  under  considera¬ 
tion  by  Congress  prior  to  the  adoption  of  the  final  bill;  is 
that  correct? 

Mr.  Owers:  This  is  the  accrual  for  taxes  for  the  test 
year  at  the  rates  in  effect  in  the  year  1941  and  at  40  percent 
for  the  part  of  the  test  year  which  lies  within  the  calendar 
year  1942. 
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Mr.  Booth :  Is  it  true,  Mr.  Owers,  that  the  Revenue  Act 
as  finally  adopted  by  Congress  would  result  in  a  lower  tax 
liability  of  the  Company  than  the  amount  shown? 

Mr.  Owers :  The  general  rate  was  enacted  at  40  percent. 
There  would  be  a  credit  to  the  Company  under  the  Act  as 
finally  enacted  with  respect  to  the  surtax  on  that  amount 
of  earnings  which  is  devoted  to  the  payment  of  pre- 

1609  ferred  dividends.  So  that  the  calculation  would  be 
somewhat  different  and  somewhat  lower  if  the  Reve¬ 
nue  Act  of  1942  as  finally  enacted  was  used. 

Mr.  Booth :  Will  you  state  approximately  for  the  record 
the  amount  of  the  difference  in  the  Company’s  income  tax 
liability  under  the  method  used  in  making  that  computation 
and  under  the  provisions  of  the  bill  as  finally  enacted  by 
Congress  ? 

Mr.  Owers:  The  amounts  herein  would  be  reduced  by 

the  amount  of  surtax,  which  I  believe  is  16  percent  on  the 

amount  of  preferred  dividends  paid.  Of  course,  it  only 

relates  to  the  year  1942  and  to  the  first  six  months  of  the 

vear  1942. 

"  _ 

Mr.  Booth:  What  would  the  amount  be,  approximately? 
Mr.  Owers :  During  the  first  six  months  of  1942,  to  the 
best  of  my  recollection,  the  preferred  dividends  paid  were 
$135,000,  and  16  percent  of  that  would  be  about  $37,600. 

Mr.  Booth:  On  the  full  year  basis  would  the  Company’s 
liability  for  Federal  income  taxes  then  be  about  twice  that 
amount? 

Mr.  Owers:  On  the  full  year  basis  for  1942,  yes,  but 
not  on  the  test  year  basis.  But  looking  to  the  future,  that 
would  be  true.  On  the  test  year  the  amount  would  be  about 
$27,000. 

1610  Chairman  Flanagan:  Which  figure  is  it,  Mr. 
Owers,  $37,000  or  $27,000.  I  think  you  said  $37,000 

the  first  time. 

Mr.  Owers :  $37,600. 

Mr.  Booth :  That  will  be  all,  Mr.  Owers. 

Mr.  Owners:  I  think  I  have  made  an  error  in  this  com¬ 
putation  and  I  would  like  to  go  through  it  again. 
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The  preferred  dividends  paid  in  the  six  months  ended 
June  30,  1942,  were  approximately  $135,000.  It  is  only 
those  preferred  dividend  payments  which  are  the  basis  for 
deduction  in  the  income  tax  returns  under  the  new  law,  for 
surtax  purposes  only.  The  surtax  rate  in  the  new  law,  I 
believe,  is  16  percent.  Sixteen  percent  of  $135,000  is  $21,- 
600,  and  not  $37,600,  as  I  erroneously  stated. 

Mr.  Booth :  On  an  annual  basis  that  would  mean  a  sav¬ 
ing  to  the  Company  of  approximately  twice  that  amount? 

Mr.  Owers:  Yes. 

Mr.  Booth :  That  will  be  all. 

Chairman  Flanagan:  Any  questions  of  Mr.  Owers? 

Mr.  Stevens:  Yes. 

Commissioner  Hankin :  Before  you  ask  Mr.  Owers,  Mr. 
Stevens,  I  would  like  to  ask  Mr.  Booth  what  is  the  relevancy 
of  the  evidence  that  you  have  brought  out  to  the 
1611  question  of  whether  the  $200,000  increase,  if  it 
stands,  will  result  in  a  lowering  of  the  value  of  the 
dollar? 

Mr.  Booth:  I  think  perhaps  my  statement  was  misun¬ 
derstood.  I  said  we  propose  to  rely — I  want  to  get  in  the 
latest  accurate  information  that  might  be  available  relat¬ 
ing  to  the  Company’s  condition,  and  of  course  we  have 
made  our  position  clear  the  increase  here  is  clearly  avoid¬ 
able  and  is  an  inflationary  increase  contrary  to  the  Gov¬ 
ernment’s  program.  Before  the  hearing  is  closed  I  felt  it 
my  duty  to  correct  the  record  on  that  particular  point,  to 
show  that  the  Company  was  in  a  somewhat  even  slightly 
more  favorable  position,  and  it  aided  us  in  demonstrating, 
along  with  the  other  factors  in  the  case,  that  the  increase 
was  of  an  inflationary  character. 

Chairman  Flanagan:  Mr.  Stevens,  do  you  have  some 
questions? 

Re-direct  Examination 

Mr.  Stevens:  Mr.  Owers,  the  Company’s  accrual  for 
Federal  income  taxes  for  the  test  year  was  approximately 
$526,440;  is  that  correct,  in  accordance  with  Exhibit  No.  2? 
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Mr.  Owers :  Yes,  that  is  correct. 

Mr.  Stevens:  And  this  credit  with  respect  to  preferred 
stock  dividends  would  reduce  that  figure  approximately 
$21,000? 

1612  Mr.  Owers :  It  would  reduce  that  figure  even  less 
than  that,  because  the  $526,000  is  a  figure  derived 

after  allocations  to  service  of  gas  outside  the  District,  and 
in  the  calculation  which  I  made  in  respect  to  the  preferred 
stock  dividends  I  was  taking  the  total  dividends  and  have 
not  made  any  allocation  of  that. 

Mr.  Stevens :  Would  you  care  to  make  a  rough  estimate 
as  to  what  the  actual  deduction  in  the  accrual  would  be? 

Mr.  Owers:  I  believe  about  15  percent  of  the  amount 
winch  I  calculated  would  be  related  to  service  outside  the 
District.  That  would  reduce  the  amount  by  which  this  ac¬ 
crual  on  Exhibit  2  is  shown  by  about  $18,500,  or  some  such 
figure. 

Mr.  Stevens:  So  that  the  accrual  of  the  $526,000  would 
be  reduced  to  about  $508,000? 

Mr.  Owers :  Yes,  about  $508,000. 

Mr.  Booth:  Mr. — 

Mr.  Stevens:  Just  a  minute. 

Now,  Mr.  Owners,  are  you  familiar  with  the  amount  of 
taxes  actually  allowed  as  a  deduction  by  the  Public  Utilities 
Commission  in  its  order  of  October  13, 1942? 

Mr.  Owers :  Yes,  I  note  they  allowed  only  31  per- 

1613  cent  for  taxes. 

Mr.  Stevens :  What  would  mean  an  accrual  of  ap¬ 
proximately  $378,000,  Mr.  Owers? 

Mr.  Owers:  Yes. 

Mr.  Stevens:  And  that  would  be  still  approximately 
$130,000  less  than  the  accrual  of  the  Company,  adjusted,  as 
you  have  just  modified  it  by  the  deduction  of  approximatelv 
$18,000? 

Mr.  Owers:  Yes,  that  is  so. 

Mr.  Stevens :  That  is  all. 
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Recross-examination 

Mr.  Booth:  The  computation  of  $526,000  was  on  an  an¬ 
nual  basis;  is  that  correct? 

Mr.  Owers :  It  is  for  the  12  months  ending  June  30, 1942, 
yes,  sir. 

Mr.  Booth :  That  will  be  all. 

(Witness  excused.) 

Mr.  Booth:  Mr.  McElfresh. 

V.  A.  McElfresh 

was  recalled  as  a  witness  and,  having  been  previously  duly 
sworn,  testified  further  as  follows : 

1614  Further  Cross-examination 

Mr.  Booth :  Mr.  McElfresh,  we  have  in  the  last  few  days 
asked  your  office  whether  the  Washington  Gas  Light  Com¬ 
pany,  for  September,  1942 — 

Chairman  Flanagan:  Mr.  Booth,  are  you  calling  Mr. 
McElfresh  as  a  witness  for  cross-examination? 

Mr.  Booth:  I  will  call  him,  not  for  cross-examination, 
but  to  bring  some  facts  to  the  attention  of  the  Commission. 

Chairman  Flanagan :  This  is  also  pursuant  to  our  order? 

Mr.  Booth :  I  want  to  say  this :  We  think  the  record  is 
clear  now  that  the  Commission’s  order  is  inflationary  in 
character.  I  do  not  construe  the  Commission’s  order  as 
prohibiting  the  Commission  from  securing  into  the  record 
now  the  latest  financial  data  relating  to  the  Company.  If 
it  does,  then  I  will  withdraw’  Mr.  McElfresh  because  that  is 
all  I  want  to  bring  into  the  record  now’,  the  latest  available 
financial  information  on  file  wdth  the  Commission,  and  put 
it  into  the  record. 

Chairman  Flanagan:  You  will  rely  on  it  to  the  same 
extent  that  you  rely  on  the  answers  of  Mr.  Owers? 

Mr.  Booth :  I  am  relying  on  the  over-all  position  of  the 
Company  to  demonstrate  an  increase  is  not  necessary.  I 
still  adhere  to  the  position  we  have  taken  that  the 
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1615  Commission’s  order  of  October  23  is  impracticable, 
and  the  proof — what  I  am  trying  to  do  is  to  present 
some  facts  to  the  Commission  here.  If  the  Commission 
does  not  feel  they  are  relevant,  I  am  perfectly  willing  to 
have  the  Commission  exclude  them. 

Mr.  Keech:  May  I  ask  Mr.  Booth  a  question? 

Mr.  Booth:  Yes. 

Mr.  Keech :  Do  the  facts  which  you  propose  to  present, 
in  your  opinion,  show  the  inflationary  effect  of  Order  No. 
2401? 

Mr.  Booth:  I  don’t  know  just  what  Mr.  Keech — I  don’t 
know  why  Mr.  Keech  should  interrupt  me  at  this  time.  I 
am  trying  to  bring  to  the  attention  of  the  Commission — 

Chairman  Flanagan :  Mr.  Booth,  the  case  was  reopened 
for  a  specific  purpose.  Are  your  inquiries  directed  to  an¬ 
swering  the  order  issued? 

Mr.  Booth:  Do  I  understand  that  unless  I  am  able  to 
answer  Mr.  Keech ’s  question,  the  Commission  will  not  per¬ 
mit  me  to  put  into  the  record  here  some  facts  from  the  Com¬ 
pany’s  last  annual  report  as  filed  with  the  Commission? 

Chairman  Flanagan :  It  depends  on  whether  you  state — 

Mr.  Booth:  I  don’t  believe  I  am  under  any  obligation 
a  answer  Mr.  Keech ’s  question. 

1617  Chairman  Flanagan:  Please  let  me  finish.  I  am 
asking  you  the  same  question  Mr.  Keech  asked. 

Mr.  Booth:  What  is  the  question? 

Mr.  Keech:  In  the  interest  of  time,  I  think  I  can  state 
the  question. 

Mr.  Booth :  If  the  Commission  please,  I  will  not  attempt 
to  put  in  any  more  evidence. 

Chairman  Flanagan:  You  are  excused,  Mr.  McElfresh. 

(Witness  excused.) 

Mr.  Booth :  If  the  Commission  please,  upon  a  considera¬ 
tion  of  the  record  in  this  case,  we  think  the  record  is  clear, 
even  under  the  restrictive  conditions  under  which  the  Com¬ 
mission  has  so  far  permitted  participation  by  the  Office  of 
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Price  Administration  in  this  rate  proceeding  that  the  in¬ 
crease  in  rates  authorized  by  the  Commission  under  its 
order  of  October  13,  is  contrary  to  the  national  policy  of 
preventing  further  avoidable  increases  in  the  cost  of  liv¬ 
ing.  We  believe  also  that  Congress  by  the  enactment  on 
October  2,  1942,  of  Section  1  of  the  amended  Price  Con¬ 
trol  Act  intended  that  utility  rates  should  not  be  increased 
over  those  in  effect  on  September  15,  1942,  without  a  com¬ 
plete  reconsideration  of  existing  utility  rates  in  the  light 
of  the  new  Price  Control  Act,  and  the  policies  of  the 

1617  Office  of  the  Director  of  Economic  Stabilization  and 
the  O.P.A. 

If  this  is  to  be  done,  complete  and  unequivocal  interven¬ 
tion  must,  upon  request  such  as  has  been  in  this  proceed¬ 
ing,  be  accorded  this  Office  on  behalf  of  the  Director  of 
Economic  Stabilization.  The  Commission’s  order  of  Octo¬ 
ber  13  should  also  be  rescinded  and  the  case  be  reopened 
so  that  we  can  be  helpful  to  the  Commission  in  clearing  up 
the  conflict  between  this  order  and  the  national  program. 

This  Office  is  still  extremely  anxious  to  aid  the  Com¬ 
mission  in  arriving  at  a  proper  decision  in  this  case.  If 
the  Commission  desires  our  further  assistance  it  can  only 
be  given  under  the  conditions  laid  down  by  Congress  and 
not  this  Commission,  its  counsel,  or  the  Company  attor¬ 
neys,  prescribe  our  obligation  and  course  of  action  we  think 
we  must  follow  in  this  case.  Until  the  Commission  con¬ 
forms  to  the  spirit  and  letter  of  the  Act  of  Congress  the 
public  interest  would  not  be  served  by  the  presentation  of 
further  evidence  to  the  Commission. 

This  decision  rests  not  only  upon  the  failure  of  the  Com¬ 
mission  to  permit  unrestricted  intervention  by  the  Director 
of  Economic  Stabilization  but  also  upon  the  Commis- 

1618  sion’s  earlier  refusal  to  grant  earlier  motions  of  the 
Office  of  Price  Adminsistration  which  would  have 

permitted  a  true  reconsideration  of  the  sliding-scale  ar¬ 
rangement  in  the  light  of  the  Government’s  inflation  pro¬ 
gram,  the  limitations  placed  by  the  Commission  from  time 
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to  time  on  the  issue  in  the  case,  the  initial  exclusion  of  testi¬ 
mony  presented  by  the  Office  of  Price  Administration  wit¬ 
ness,  Samuel  Joseph,  and  the  character  of  the  order  entered 
on  October  13.  By  these  acts  the  Commission  has  compelled 
us  to  take  the  position  that  no  further  testimony  can  be 
presented  to  the  Commission. 

Under  the  law,  however,  the  door  still  remains  open  for 
the  Commission  to  correct  its  decision  to  conform  to  the 
law.  That  applies  both  to  the  order  of  October  13  and  the 
order  of  October  23.  That  can  be  done  now  or,  upon  re¬ 
view  of  a  petition  for  reconsideration  which  this  office  pro¬ 
poses  to  file  within  the  time  permitted  by  the  Public  Utili¬ 
ties  Act  governing  this  Commission. 

Chairman  Flanagan :  I  understand  you  have  no  further 
testimony  to  present  pursuant  to  our  Order  No.  2404;  is 
that  correct? 

Mr.  Booth :  I  think  our  position  on  that  is  clear. 
1619  I  will  rest  upon  this  statement. 

Chairman  Flanagan:  Any  comment,  Mr.  Keech? 

Mr.  Keech :  I  have  no  comment  to  make ;  I  have  nothing 
further. 

Chairman  Flanagan:  The  proceedings  in  this  case  are 
closed. 

(Thereupon,  at  10:50  a.m.,  the  proceedings  were  closed.) 
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1620 


Exhibit  No.  1 


Schedule  1. 


WASHINGTON  GAS  LIGHT  COMPANY 
PRINCE  GEORGE’S  GAS  CORPORATION 


Determination  as  of  June  30,  1942  of  Net  Amount  Available  for  Return 
and  Amount  Available  for  Increase  of  Rates. 

Adjusted  Operating  Revenues  (Schedule  3)  $  8,918,656.27 

Adjusted  Operating  Expenses  (Schedule  4)  7,417,941.76 


Net  Amount  Available  for  Return  prior  to 

Adjustment  $  1,500,714.51 

I  Adjustment  for  increase  in  certain  Operating  Costs 
as  provided  in  Section  6,  Order  1458: 

Production  Labor  $20,043.06 

Production  Fuels  41,572.89 


Taxes 


4,929.39  $  (66,545.34) 


Adjusted  Amount  Available  for  Return 
Rate  Base  as  of  June  30,  1942  (Schedule  2) 

Rate  of  Return  Earned 
Return  at  Basic  Rate  of  6%% 

Deficiency  in  Return  under  6^% 

Amount  Available  for  Rate  Increase: 

5/6  of  the  Deficiency  in  Return 

•  •••••• 


$  1,434,169.17 
$28,088,331.57 
5.1059% 
$  1,825,741.55 
$  391,572.38 


$  326,310.31 


WASHINGTON  GAS  LIGHT  COMPANY 
FRINGE  GEORGE'S  GAS  CQRPCKAIIOK 


lAiV.t  3«L 
Schedule  6. 


OPERATING  RSVSTPJE 
Gag  Service  Revenues 

BoSmfEXc 

Building  Heating 
Ccraaeroial  and  Industrial 
Street  Lighting 
U*  S.  and  D*  C.  Governments 

Sub-Total 

Washington  Gas  Light  Company  — 
Montgomery  County,  Liaryland 
Roesiyn  Gas  Company 
Alexandria  Gas  Company 
Washington  Suburban  Gas  Company 

Total  Gas  Servioe  Revenuen 
Other  Revenues 

Total  Operating  Revenue 

OPERATING  EXPENSES 
f*rc-duotian 

Water  Gas 

Enrlehing  Gas  (Natural) 

Mixed  Gas 

Natural  Gas  for  Resale 
Total  Production 
Distribution 

Customers'  Accounting  and  Collecting 
Sales  Promotion  Expenses 
Administrative  and  General  Expenses 

Sub-Total 


Taxes 

Retirement  Expense 
Slldlng-Soale  Basis 
General 
Interest 

Sub-Total 

Total  Operating  Expenses 
Met  Operating  Income ,  Unadjusted 


COMPARATIVE  STATEMENT  CF  UNADJUSTED  NET  OPERATING  INCOME  FOR  THE 


TEST  YEARS  ENDED  JH.5 

!!E  30.  19l*2  AMD 

JUKE  30,  192*1. 

Test  Year  Ended 

June  50,  19i*2 

:  Test  Year  Ended 
!  June  30,  19Ul 

Amount  of  Peroeot  of 

Increase  or  Deorease  Increase  or  Decrease 

Amount 

W7 

Amount 

AJioxxnfc 

MC? 

Amount 

6,502,973 

3.1-99,1480 

2,270,391 

2>*U 

.  . 

12, 736,1^22 

♦  5.0148,376*81 
2,099,159.149 
1.398,71^.12 
286*33 
_  .237,1^8*23 

|  8,781*, 003*96 

6,166,206 

3.385.157 

2,023.1*36 

21*2* 

282,000 

11.857.01*3 

♦1*.  788,976.70 

2,031,208.91 

1, 286,929*86 
286*28 
152,196*97 

♦8,219,598.72 

336,767 

114.523 

24>,955 

181.334 

879,379 

♦259,90c. 11 
67.950-58 
151,813.26 
.05 

85,21*1*26 

♦564,1*05.26 

5*1* 

3.38 

12.20 

0*00 

6U.30 

74*2 

5*42 

3-35 

12.17 

0.00 

■&21 

6.87 

1,777,599 

1.067,933 

92.587 

H5.79U 

15.790,335 

76U.367.78 
1*26,UUU*U3 
32,1*05 .1*5 
1*3.898.69 
♦10,051,120.33 
13l*.310*l6 

1,1*813,006 

61*5,11*1 

233.522 

85.739 

H*.309,l*53 

669,098.02 

289,01*1^9 

102,622.50 

52,63445 

♦9.312,99i;.78 

128.987.11 

289,591 

422.792 

(U*>,935)Uz 

30,055 

1,1*80,882 

95,269.76  19.te  14.21* 

i37.U03.lU  ,  .  65.53  ,  47.51* 

(70,2l6*85)(1) (60*35) v1)  (68J*2)(1) 
li,264.2U  35.05  34.52 

>730,125.55  io.}5  7-53 

3.323.03  —  U.13 

110,185,1^0.1*9 

♦9,1*1*1,981.89 

1,1*80.882 

♦7U3.UU8.60 

iOs25. 

11,61*3,388 

1*. 560.260 
16,203,6^8 
113,879 

♦  2,661,291*20 
1,675,753.11* 

♦  l*,537,Ol*l*.3l* 

37.627-62 

10,695.1*06 

1*,  102,976 

11*.  793 ,382 
85.739 

♦2,177,600.51 

1,520,1*02.21* 

♦3,698,002.75 

25,635.06 

947.962 

1*57,261* 

1,1*05,266 

28,11*0 

♦1*83.690^9 

155,350.90 

♦639.01*1.59 

8.992.56 

8*86 

U.15 

9.50 

32.82 

22.21 

10*22 

17.28 

31.1* 

16,317,527 

♦  l*,37l*»671.96 

1.055.969^8 

51^.136.51* 

21*3,1*20.50 

691.967.15 

11*.  881*.  121 

♦3.726,637.81 

951.022.82 

512',261.59 

315.921^10 

625,536.11 

1,1*33.4)6 

♦61*8,(94.15 

101*,  996.66 
30.65U.95  ,.v 
(72,5<5.60)U) 
.66.U31.0U 

9*? 

17.39 

II.03 

(22.95)(1) 

10*62 

♦  6,909.165.63 

♦6.131,1*02.1^ 

♦777.763.20 

12*66 

|  l,23i*» 526 .68 

♦1,110,669.63 

♦123,857.05 

U.15 

♦  379.506.65 

109.099.13 

7l*.226.63 
$  562,832.1*1 

♦  366,064.82 

81*. 329.97 

61*. 757  .1*7 

♦  515.652.26 

♦  i3.UUl.83 

2U. 269.16 

9,1*9.16 

♦  U7.180.15 

3-67 

26*61 

1U*2 

9.15 

♦  8, 706,521** 72 

♦7.757.72U.32 

♦91*8.800.1*0 

12>23 

♦  1.1*78,905.77 

♦1.6814257.57 

(♦205.35i.8O) 

(12.19)*1* 

(1)  Parentheses  lndloate  dear ease  or  deduction* 
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1629  Exhibit  No.  2. 

WASHINGTON  GAS  LIGHT  COMPANY 
PRINCE  GEORGE'S  GAS  CORPORATION 

Comparison  of  Company  and  Public  Utilities  Commission  Accountants’ 
Computation  of  Net  Amount  Available  for  Return 
in  Accordance  with  P.U.C.  Order  #1458 

Test  Year  Ended  June  30,  1942 

Excess  of 
Company 
P.U.C.  over 

Company  Accountants  ’  P.U.C. 


Rate  Base 


Property 

$26,915,667 

$26,915,667 

$  .... 

Materials  and  Supplies 

575,611 

575,611 

•  •  •  • 

Cash  Working  Capital 

600,203 

597,054 

3,149  (A) 

Total 

$28,091,481 

$28,088,332 

$  3,149 

Adjusted  Operating  Revenues 

$  8,918,656 

$  8,918,656 

■ 

Operating  Expenses 

Operation  and  Maintenance 

$  6,002,034 

$  5,970,538 

$  31,496  (B) 

Depreciation 

348,070 

348,070 

•  •  •  • 

General  Taxes 

603,996 

604,916 

(920) (C) 

Federal  Income  Taxes 

526,440 

494,417 

32,023  (D) 

$  7,480,540 

Adjustments  under  Section  6  of  Order 

$  7,417,941 

$  62,599 

#1458 

Production  Labor 

20,043 

20,043 

.... 

Production  Fuel 

44,868 

41,573 

3,295  (E) 

Taxes 

7,086 

4,929 

2,157  (F) 

Total  Adjusted  Operating 

Expenses 

$  7,552,537 

$  7,484,486 

$  68,051 

Adjusted  Net  Operating  Revenues 

$  1,366,119 

$  1,434,170 

$(68,051) 

6.50%  of  Rate  Base 

1,825,946 

1,825,742 

204  (G) 

Deficit  in  Basic  Return 

$  459,827 

$  391,572 

$  68,255 

Amount  Available  for  Rate  Increase — 

5/6  of  Deficit  in  Basic  Return  $  383,189 

$  326,310 

$  56,879 

Stipulation 
Item  No.  Amount! 

(A)  Difference  is  10%  of  net  difference  in  adjusted  op¬ 
erating  expenses,  before  depreciation  and  taxes 
(See  Item  B) 


$  3,149 


234 


(B)  Items  charged  to  Operating  Expense— excluded  by 
P.U.C.  Accountants — 

Payment  to  Greater  National  Capital  Committee  1  $  89 

Sales  promotion  expenses — considered  applicable 
to  Merchandise  and  Jobbing  operations  2  26,825 

Expenses  in  connection  with  abandoned  financing  3  3,257 

Payment  to  United  Service  Organization  4  1,250 

Charges  under  Miscellaneous  Trust  Fund  Order 
#115  relative  to  $5.00  Cumulative  Preferred 
Stock  75 


$31,496 


(  )  Indicates  red  figures. 


1629a 

(C)  D.  C.  income  tax  allocated  to  Merchandise  and  Job¬ 
bing  operations  by  Company 
Minor  difference — not  reconciled 


Stipulation 
Item  No.  Amount 

$  (923) 
3 


$  (920) 


(D)  Difference  in  Federal  income  taxes  due  to  treatment 
by  Company  and  P.U.C.  Accountants 

5 

$32,023 

(E)  Difference  in  fuel  adjustment  due  to  use  by  P.U.C. 
Accountants  of  May  31,  1942  average  inventory 
unit  prices,  whereas  Company  used  June  30,  1942 
average  inventory  unit  prices  in  calculating  adjust¬ 
ment  under  Section  6  of  Order  #1458 

6 

$  3,295 

(F)  Difference  in  adjustment  of  taxes  under  Section  6 
of  Order  #1458  due  to  treatment  of  Federal 
income  taxes,  as  referred  to  in  Ttem  D,  above 

$  2,157 

(G)  Difference  represents  6^%  of  $3,149  difference  in 
working  capital  as  referred  to  in  Item  A. 

$  204 

(  )  Indicates  red  figures. 
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3  United  States  District  Court 

for  the  District  of  Columbia 

No.  17806 


Leon  Henderson,  Price  Administrator  of  the  Office  of  Pri  ce 

Administration,  Appellant, 

v. 

James  H.  Flanagan,  Gregory  Hankin,  and  C.  W.  Ktjtz 
Being  the  Public  Utilities  Commission  of  the  District 
of  Columbia,  Appellees. 

Petition  of  Appeal 

Now  comes  Leon  Henderson,  Price  Administrator  of  the 
Office  of  Price  Administration,  this  18th  day  of  November, 
1942,  and  files  this  appeal  and  states  that  he  is  a  party  af¬ 
fected  by  the  decision  and  order  of  the  Commission,  dated 
October  13,  1942,  (Exhibit  A  hereto)  proposed  to  be  ma(le 
effective  as  of  September  1,  1942,  determining,  fixing,  ajid 
ordering  schedules  of  increased  rates  and  charges  for  tfie 
sale  of  gas  in  the  City  of  Washington,  District  of  Columbia, 
by  the  Washington  Gas  Light  Company;  that  prior  thereto 
on  August  18,  1942,  appellant  filed  an  intervening  petition 
(Exhibit  B  hereto)  before  said  Commission  in  this  proceed¬ 
ing  and  on  the  same  day  the  Commission  granted  appellant 
leave  to  intervene  and  made  appellant  a  party  to  said  pr  o¬ 
ceeding;  that  on  September  28,  1942,  a  date  prior  to  said 
decision  and  order,  appellant  filed  a  petition  (Exhibit  C 
hereto)  for  reopening  of  the  proceeding  for  the  purpose  of 
receiving  further  evidence,  which  petition  was  denied  by 
the  Commission  by  its  ruling  of  September  30,  1942;  that 
subsequent  to  said  decision  and  order  appellant  on  Novem¬ 
ber  12,  1942,  filed  a  petition  for  reconsideration  (Exhibit 
D  hereto)  with  the  Commission  pursuant  to  paragraph  64 
of  the  Act  of  March  4,  1913,  as  amended  (D.  C.  Code,  Title 
43,  Sec.  704;  37  Stat.  988,  Chap.  150,  Sec.  8;  49  Stat.  882, 
Chap.  742,  Sec.  1),  which  petition  was  denied  by  the  Com¬ 
mission  by  order  dated  November  16, 1942  (Exhibit  E  here¬ 
to). 
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Pursuant  to  paragraph  65  of  said  Act  of  March  4, 1913,  as 
amended  (D.  C.  Code,  Title  43,  Sec.  705;  37  Stat.  989,  Chap. 
150,  Sec.  8;  49  Stat.  882,  Chap.  742,  Sec.  2),  appellant  as¬ 
signs  the  following  reasons  for  this  appeal: 

4  The  Commission’s  decision  and  order  of  October 

13, 1942,  proposed  to  be  made  effective  as  of  Septem¬ 
ber  1,  1942,  determining,  fixing,  and  ordering  schedules  of 
increased  rates  and  charges  for  the  sale  of  gas  by  the  Wash¬ 
ington  Gas  Light  Company  is  illegal  because : 

1.  Said  decision  and  order  is  based  upon  findings  of  fact 
which  are  unreasonable,  arbitrary  and  capricious  in  that 
they  are  not  premised  upon  substantial  evidence,  and  are 
not  and  cannot  be  supported  by  proper  and  necessary  sub¬ 
sidiary  findings,  and  in  that  they  were  made  without  evi¬ 
dence  of  and  without  consideration  of  present  economic 
conditions. 

2.  Said  decision  and  order  is  unreasonable,  arbitrary  and 
capricious  in  that  it  was  entered  without  consideration  of 
the  effect  of  present  economic  conditions  upon  the  terms 
and  provisions  of  the  sliding  scale  arrangement  approved 
bf  the  Commission  in  its  order  No.  1458  dated  December 
13,  1935. 

3.  Said  decision  and  order  is  based  upon  findings  of  fact 
which  are  unreasonable,  arbitrary  and  capricious  in  that 
they  were  made  in  complete  and  utter  disregard  of  estab¬ 
lished  and  accepted  accounting  and  legal  principles,  and  are 
contrary  thereto. 

4.  Said  decision  and  order  was  adopted  after  a  hearing 
wherein  the  issues  were  unnecessarily  and  unlawfully  lim¬ 
ited  and  the  scope  of  the  proceeding  and  the  participation 
•of  appellant  was  otherwise  restricted,  and  appellant  was 
denied  and  refused  a  full  and  fair  opportunity  to  be  heard. 

5.  Said  decision  and  order  is  based  upon  an  erroneous 
interpretation  and  construction  of  the  Commission’s  duty 
and  responsibility  to  the  gas  consuming  public,  and  is  vio¬ 
lative  of  the  Commission’s  statutory  duty  to  determine,  fix, 
and  order  just  and  reasonable  rates  and  charges  and  no 
more,  and  to  prohibit  unjust  and  unreasonable  and  other¬ 
wise  unlawful  rates  and  charges. 
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6.  Said  decision  and  order  was  entered  without  giving  the 
Director  of  Economic  Stabilization  the  opportunity  of 
timely  intervention  as  contemplated  by  the  Act  of  October 

2, 1942  (Pub.  Law  729;  77th  Cong.,  2d  Sess.),  amend- 
5  ing  the  Emergency  Price  Control  Act  of  1942,  and 
with  full  knowledge  at  the  time  of  entry  of  such  deci¬ 
sion  and  order  that  the  Washington  Gas  Light  Company 
had  not  complied  with  the  requirements  of  said  Act. 

7.  Said  decision  and  order  determines,  fixes  and  orders 
schedules  of  increased  rates  and  charges  proposed  to  be 
made  effective  as  of  September  1,  1942,  a  date  prior  to  the 
entry  of  said  decision  and  order,  although  the  Commissi|on 
has  no  statutory  authority  to  make  any  schedule  of  rai:es 
and  charges  effective  as  of  a  date  prior  to  the  approval 
thereof. 

8.  Said  decision  and  order  is  arbitrary,  unreasonable  and 
capricious  as  it  is  contrary  to  the  program  of  the  Federal 
government  to  prevent  inflation  and  to  stabilize  the  cost  of 
living  by  preventing  all  future  avoidable  increases  thereof, 
in  that  it  was  entered  without  a  clear  and  convincing  show¬ 
ing  that  the  existing  rates  and  charges  were  not  sufficiently 
compensatory  under  present  economic  conditions  or  that 


the  Washington  Gas  Light  Company  would  be  subjected  to 
undue  hardship  if  the  existing  rates  and  charges  were  con¬ 
tinued  in  effect. 

9.  Said  decision  and  order  is  arbitrary,  capricious  and 
unreasonable,  and  is  contrary  to  the  program  of  the  Fed¬ 
eral  government  to  prevent  inflation  and  to  stabilize  the  cost 
of  living  by  preventing  all  future  avoidable  increases  for  it 
permits  an  increase  in  rates  notwithstanding  the  fact  that 
the  record  before  the  Commission  demonstrates  that  the  Ex¬ 
isting  rates  and  charges  of  the  Washington  Gas  Light  Com¬ 
pany  produce  at  least  an  adequate  return  to  the  Company. 

The  appellant  is  aggrieved  by  said  decision  and  order  of 
October  13,  1942,  issued  by  the  Public  Utilities  Commission 
of  the  District  of  Columbia  and  files  this  petition  for  the 
purpose  of  obtaining  a  review  of  such  decision  and  order  l|)y 
this  honorable  Court  pursuant  to  paragraph  65  of  the  Apt 
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of  March  4,  1913,  as  amended  (D.  C.  Code,  Title  43,  Sec. 
705 :  37  Stat.  989,  Chap.  150,  Sec.  8 ;  49  Stat.  882,  Chap.  742, 
Stec-  2).  The  purpose  of  this  proceeding  is  to  prevent  the 
Washington  Gas  Light  Company  from  effecting  the  sched¬ 
ules  of  increased  rates  and  charges  which  have  been 
6  determined,  fixed,  and  ordered  by  said  Commission. 

The  efforts  of  the  appellant  to  prevent  increases  in 
utility  rates  which  constitute  an  element  in  the  cost  of  liv¬ 
ing  will  be  greatly  impaired  if  the  said  Company  is  per¬ 
mitted  to  increase  its  rates  to  the  consuming  public  under 
the  principles  and  terms  set  forth  in  the  order  of  October 
13,  1942.  Such  efforts  would  be  impaired  and  defeated  if 
said  Company  is  allowed  to  demand  and  receive  such  in¬ 
creased  rates  and  charges  and  the  appellant  and  the  con¬ 
suming  public  would  suffer  a  substantial  and  irreparable 
property  loss  if  they  were  required  to  pay  such  increased 
rates  and  charges  pending  the  determination  of  this  appeal. 

Wherefore,  appellant  prays  that  this  honorable  Court 
will: 

(a)  Specifically  order  that  these  proceedings  shall  oper¬ 
ate  as  a  stay  of  said  Commission  order  of  October  13, 1942. 

(b)  Order  that  an  immediate  hearing  be  held  upon  the 
above  request  for  a  stay,  and  fix  a  date  for  such  hearing 
not  earlier  than  three  days  after  the  date  of  filing  hereof. 

(c)  Reverse,  annul,  and  set  aside  said  order  and  deter¬ 
mination  of  said  Commission. 

1  (d)  Grant  such  further  and  different  relief  as  to  his  hon¬ 
orable  Court  may  seem  proper  under  the  circumstances  of 
the  case. 

LEON  HENDERSON, 

1  Price  Administrator  of  the 

Office  of  Price  Administration 

By  DAVID  GINSBURG 
General  Counsel 

\  NATHANIEL  L.  NATHANSON 

Assistant  General  Counsel 
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HARRY  R.  BOOTH 
Utilities  Counsel 

7  W.  RUSSELL  GORMAN 

Attorney 
Legal  Division 

Office  of  Price  Administration 
Acknowledgment  of  Service 

Service  of  the  foregoing  “Notice  of  Appeal”  and  “Peti¬ 
tion  of  Appeal”  acknowledged  and  a  true  copy  thereof 
received  this  18th  day  of  November,  1942. 

Public  Utilities  Commission 
District  of  Columbia 
By  E.  J.  MILLIGAN 

Executive  Secretary 
Public  Utilities  Commission,  D.  C . 

•  ••*••#••« 

283  Endorsed:  Filed  Dec  10  1942  Charles  E.  Stewart, 
Clerk 

District  Court  of  the  United  States 
for  the  District  of  Columbia 

No.  17806 

Leon  Henderson  Price  Administrator  of  the  Office  of  Price 
Administration,  Appellant,  Federal  Office  Building  No. 
1  Washington,  D.  C. 

v. 

James  H.  Flanagan,  Gregory  Hankin,  and  C.  W.  Kutz 
Being  the  Public  Utilities  Commission  of  the  District 
of  Columbia,  Appellees. 

Ansxver  of  Washington  Gas  Light  Company 

Comes  now  Washington  Gas  Light  Company  (herein¬ 
after  referred  to  as  the  “Company”),  this  10th  day  of  De^ 
cember,  1942,  and  files  this  Answer  to  the  Petition  of  Ap^ 
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peal  filed  in  the  above  entitled  proceeding,  and  respectfully 
states  as  follows: 

!  1.  The  Company  is  an  interested  party  in  said  proceed¬ 
ing  in  that  Order  No.  2401  of  the  Public  Utilities  Commis¬ 
sion  of  the  District  of  Columbia,  dated  October  13,  1942 
(Exhibit  A  to  the  Petition)  determined,  fixed,  and  ordered 
rates,  tolls,  and  charges  to  be  charged  by  the  Company  for 
gas  service  in  the  District  of  Columbia. 

2.  The  Company  denies  the  averment  that  the  Petitioner 
is  a  party  affected  by  said  decision  and  order  of  the  Com¬ 
mission  dated  October  13,  1942. 

1  3.  The  Company  admits  the  averment  that  the  Petitioner 
filed  an  intervening  petition  with  the  Commission  on  Au¬ 
gust  18,  1942,  in  Formal  Case  No.  316,  and  that  the  Com¬ 
mission  granted  the  Petitioner  Leave  to  intervene  in  said 
proceeding. 

284  4.  The  Company  admits  the  averment  that  on  Sep¬ 

tember  28,  1942,  the  Petitioner  filed  a  petition  with 
the  Commission  for  a  reopening  of  the  proceeding  for  the 
purpose  of  receiving  further  evidence,  and  that  said  peti¬ 
tion  was  denied  by  the  Commission  by  its  ruling  of  Sep¬ 
tember  30,  1942. 

5.  The  Company  admits  the  averment  that  the  Petitioner 
filed  a  petition  for  reconsideration  with  said  Commission 
on  November  12,  1942,  and  admits  that  said  petition  was 
denied  by  the  Commission  by  its  Order  No.  2423,  dated  No¬ 
vember  16,  1942. 

'  6.  The  Company  denies  the  averment  that  the  Commis¬ 

sion’s  decision  and  order  of  October  13,  1942,  is  illegal. 

7.  The  Company  denies  each  and  every  averment  set  forth 
in  paragraphs  numbered  1  to  9  inclusive  of  the  Petition. 

8.  The  Company  denies  each  and  every  averment  set 
forth  in  the  last  unnumbered  paragraph  of  the  Petition, 
except  that  the  Company  states  that  it  is  without  knowl¬ 
edge  or  information  sufficient  to  form  a  belief  as  to  the  pur¬ 
poses  of  the  appeal. 

9.  And  for  further  answer  to  the  Petition,  the  Company 
respectfully  avers  that  the  Petitioner  is  not  entitled  to 
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prosecute  an  appeal  from  said  decision  and  order  of  tile 
Commission  dated  October  13,  1942,  because  the  Petitioner 
does  not  represent  any  persons  having  an  interest  in  tne 
proceeding  before  the  Commission,  but  is  an  agency  of  tlfe 
Federal  Government,  charged  with  the  duty  of  administer¬ 
ing  the  Emergency  Price  Control  Act  of  1942.  Said  Act, 
approved  January  30,  1942,  provides:  4 ‘That  nothing  }n 
this  Act  shall  be  construed  to  authorize  the  regulation  6f 
#  *  *  rates  charged  by  any  common  carrier  or  other  public 
utility  *  *  *”  (Sec.  302(c)).  That  provision  remains  in 
the  statute  to  this  day,  being  unchanged  by  the  amendatory 
Act  of  October  2, 1942.  The  Office  of  Price  Administration 
was  created  by  the  Emergency  Price  Control  Act,  and  the 
authority,  duties,  and  functions  of  said  Office  and  of  the 
Price  Administrator  are  defined  and  limited  thereby. 
284-1  And  having  completely  answered  the  avermenljs 
set  forth  in  said  Petition  of  Appeal,  the  Company 
respectfully  prays  that  said  Petition  of  Appeal  be  dis¬ 
missed. 

The  Company  moves  the  Court  to  dismiss  this  appeal 
for  the  reasons  (1)  that  the  Petitioner  is  not  a  proper  appe  ¬ 
lant,  and  (2)  that  the  appeal  is  without  merit. 

WASHINGTON  GAS  LIGHT  COMPANt 
By  STODDARD  M.  STEVENS,  JR. 
E.  BARRETT  PRETTYMAN 
C.  OSCAR  BERRY 


APPENDIX  TO  BRIEF  FOR  APPELLEES  JAMES  F.  BYRNES,  DIRECTOR 
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No.  8501 
Special  Calendar 

Washington  Gas  Light  Company,  appellant, 

V  • 

James  F.  Byrnes,  Director  of  Economic  Stabilization,  by 
Prentiss  M.  Brown,  Administrator.  Office  of  Price  Admin¬ 
istration,  APPELLEE 

and 

No.  8502 

Special  Calendar 

Public  Utilities  Commission  of  the  District  of  Columbia, 

APPELLANT 

V. 

James  F.  Byrnes,  Director  of  Economic  Stabilization,  By 
Prentiss  M.  Brown,  Administrator,  Office  of  Price  Admin¬ 
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and 

No.  S503 
Special  Calendar 

Washington  Gas  Light  Company,  appellant, 
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Prentiss  M.  Brown,  Administrator,  Office  of  Price  Adminis¬ 
tration,  appellee 

and 

No.  8504 

Public  Utilities  Commission  of  the  District  of  Columbia, 

appellant 

V. 

Prentiss  M.  Brown,  Administrator,  Office  of  Price  Adminis¬ 
tration,  APPELLEE 
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Public  Utilities  Commission  of  the  District  of  Columbia 
P.  U.  C.  No.  3305,  Formal  Case  No.  316 


In  the  Matter  of  Investigation  of  Rates,  Tolls,  Charges, 

Tariffs,  Rules,  Regulations,  and  Conditions  of  Service 

of  the  Washington  Gas  Light  Company 

Commissioner  Hankin,  dissenting: 1 

I  dissent  from  the  opinion  and  order  of  the  Commission  on 
four  main  grounds: 

(1)  The  order  of  the  Commission  is  in  utter  disregard  of, 
and  contrary  to,  the  Act  of  October  2, 1942,  amending  the  Pric^ 
Control  Act  ; 

(2)  In  this  proceeding,  the  Commission  has  so  far  departed! 
from  the  usual  course  of  administrative  proceeding,  and  has 
so  disregarded  the  rules  of  proper  procedure,  that  it  deprived 
the  public  of  a  full  and  fair  hearing; 

(3)  The  Commission’s  determination  that  the  Washing1- 
ton  Gas  Light  Company  is  entitled  to  an  increase  in  rates  i^ 


1  Since  the  Commission  decided  to  issue  its  opinion  and  order  without  giving 
me  any  reasonable  time  in  which  to  write  my  dissenting  opinion,  I  filed  a 
draft  of  my  dissent  under  protest,  reserving  the  right  to  substitute  an  opinion 
in  more  finished  form. 

In  order  not  to  delay  the  decision  in  this  case,  I  was  preparing  a  draft 
of  an  opinion,  when  on  Friday,  October  9th,  I  received  the  first  draft  of 
the  majority  opinion.  This  required  changes  in  my  draft.  On  October 
12th,  I  received  a  second  draft  of  the  majority  opinion  containing  man^ 
changes.  On  October  13th,  for  the  first  time,  I  was  handed  a  copy  of  the 
Commission’s  order,  making  the  rates  retroactive  to  September  1st.  0:1 
the  same  day,  I  was  informed  by  the  majority,  that  the  majority  opinion 
and  order  would  be  issued  immediately,  without  giving  me  an  opportunity  to 
complete  my  dissenting  opinion.  I,  therefore,  hurriedly  whipped  my  draft 
into  shape,  but  had  no  opportunity  to  answer  many  points  raised  in  the 
majority  opinion,  and  had  no  opportunity  to  support  my  opinion  by  adequate 
citations  of  authorities.  This  I  intended  to  do  in  my  final  dissenting  opinion!. 

Upon  careful  reading  of  the  majority  opinion  I  find  that  little  need 
done  to  answer  it.  I  feel  that  my  opinion  should  be  annotated  by  ample 
citations  of  authorities.  Under  the  circumstances,  however,  I  am  filing  this 
revised  copy  of  my  dissent  without  the  necessary  number  of  citations. 

(1) 
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based  upon  errors  in  the  sliding-scale  arrangement  and  upon 
conclusions  unsupported  by  the  evidence  in  the  record; 

(4)  With  proper  application  of  the  sliding-scale  arrange¬ 
ment,  and  in  the  light  of  such  other  facts  as  are  pertinent  to 
this  case,  the  present  rates  should  be  decreased  by  the  sum  of 
$617,874.36. 

^  The  Price  Stabilization  Act 

On  October  2,  1942,  Congress  passed  an  Act  to  amend  the 
Emergency  Price  Control  Act  of  1942,  in  which  it  was  provided : 

That  no  common  carrier  or  other  public  utility  shall 
make  any  general  increase  in  its  rates  or  charges  which 
were  in  effect  on  September  15,  1942,  unless  it  first 
gives  thirty  days’  notice  to  the  President,  or  such 
agency  as  he  may  designate,  and  consents  to  the  timely 
'  intervention  by  such  agency  before  the  Federal,  State, 
or  municipal  authority  having  jurisdiction  to  consider 
such  increase.  [Italics  supplied.] 

On  October  3,  1942,  the  President  issued  an  Executive  order 
in  which  he  designated  the  Director  of  Economic  Stabilization 
as  the  agency  to  receive  notice  pursuant  to  the  above  provision. 

This  Commission  now  issues  an  order,  in  which  it  is  pro¬ 
vided  in  Section  2:  “That  the  rates,  tolls,  and  charges  to  be 
charged  by  the  Washington  Gas  Light  Company  for  gas  service 
in  the  District  of  Columbia  shall  be  in  accordance  with  the  fol¬ 
lowing  rates,  tolls,  charges,  tariffs,  rules,  regulations,  and  con¬ 
ditions  of  service.”  The  rates  prescribed  *in  this  order  are 
higher  than  those  which  were  in  effect  in  the  District  of  Co¬ 
lumbia  on  September  loth,  last.  This  order  is  thus  contrary 
to  an  express  Act  of  Congress. 

The  fact  that  -the  Office  of  Price  Administration  had  inter¬ 
vened  in  this  case  is  in  no  manner  sufficient  compliance  with 
this  Act  of  Congress.  The  history  of  this  legislation  indicates 
that  Congress  was  quite  well  aware  of  the  fact  that  the  Office 
of  Price  Administration  had  intervened  in  this  case.  It  was  a 
matter  of  common  knowledge,  of  which  Congress  must  have 
taken  legislative  notice,  that  the  intervention  of  the  Office 
of  Price  Administration  was  beset  by  all  types  of  limitations 
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in  the  prosecution  of  this  case.  Nevertheless,  Congress  fen- 
acted  this  statute,  and  a  reasonable  inference  is  that  the  agency 
designated  by  the  President  would  have  the  right  to  appear 
before  this  Commission  and  present  such  facts  as  he  may  dfeem 
advisable  pertaining  to  all  matters  which  are  involved  in  riate 
making.  Therefore,  the  fact  that  an  agency  of  the  Federal 
Government  had  already  participated  in  the  hearing  in  this 
case  in  no  way  absolves  this  Commission  from  its  duty  of 
holding  up  any  order  increasing  rates  until  the  Director  of 
Economic  Stabilization  will  have  had  his  thirty  days’  no' ice 
and  an  opportunity  to  intervene. 

In  Section  3  of  its  order,  the  Commission  also  prescribes  that 
“under  the  terms  of  the  sliding  scale  arrangement,  the  rates, 
tolls,  charges,  rules,  regulations,  and  conditions  of  sendee 
herein  prescribed  became  effective  as  of  September  1 , 1 9J$”  If, 
by  this,  it  is  intended  to  make  the  order  retroactive  so  that  the 
rates  might  be  said  to  have  been  in  effect  on  September  15, 1942, 
the  violation  of  the  statute  is  so  much  the  worse.  The  Com¬ 
mission  thus  provides  the  Company  with  a  means  of  evaciing 
the  law.  To  me  this  is  shocking,  although  not  surprising  in 
view  of  other  circumstances  attending  this  case,  as  will  appear 
from  this  opinion. 

The  Nature  of  the  Proceeding 

This  is  an  annual  rate  hearing  under  the  sliding-scale  ar¬ 
rangement  with  the  Washington  Gas  Light  Company,  insti¬ 
tuted  in  1935.  In  utility  and  Commission  circles  it  is  generally 
referred  to  as  a  routine  hearing.  The  Commission’s  account¬ 
ants  audit  the  books  of  the  Company,  pick  out  a  few  small  items 
for  suspension,  a  hearing  is  held  on  these  few  items,  and  a 
mathematical  formula  is  applied  fixing  the  rates  for  the  fiext 
year.  If  any  substantial  questions  arise,  they  are  either  kept 
“pending” 2  or  are  set  aside  as  being  not  within  the  “scope  ’  of 
the  hearing. 


*The  order  of  investigation,  instituting  the  1041  proceeding  under*  the 
sliding  scale,  provided :  “Section  2.  That  an  investigation  be  made  relative 
to  the  rate  of  return  to  be  allowed  the  Washington  Gas  Light  Company  on 
its  property  used  and  useful  for  the  convenience  of  the  public.”  Although 
that  was  part  of  the  investigation  for  the  purpose  of  setting  the  ratfej  for 
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Prior  to  the  hearing  in  this  case,  which  was  set  for  August  18, 
1942,  the  Commission  and  the  Company  had  a  prehearing  con¬ 
ference  on  August  14th.  At  this  conference  the  Commission’s 
staff  raised  questions  as  to  a  number  of  relatively  small  items, 
and  I  also  raised  a  number  of  questions.  The  latter  questions 
related  to  the  rate  base  and  various  items  included  in  “oper¬ 
ating  expense.” 3  Immediately,  the  Company  took  the  posi¬ 
tion  that,  if  such  major  questions  were  to  be  considered,  the 
Company  would  not  be  prepared  for  the  hearing  set  on  August 
18th.  It  stated  that  it  would  require  some  sixty  days  in  which 
to  prepare  for  the  hearing.  The  Commission  was  also  un¬ 
prepared  to  go  into  these  major  questions.  As  the  then  Chair- 
nlan  of  the  Commission,4 1  granted  a  continuance  of  sixty  days  * 
and  nothing  to  the  contrary  was  stated  by  either  of  the  other 
Commissioners  who  were  present.  On  the  following  day,  how¬ 
ever,  the  Commission,  for  Teasons  inexplicable  to  me,  but  now 
quite  understandable,  decided  that  the  hearing  was  to  take 
place  on  August  18th,  although  neither  side  was  prepared  to  go 
into  the  important  questions  which  will  be  treated  in  this 
opinion. 

tile  period  of  September  1,  1941,  to  August  31,  1942,  the  subject  of  the  rate 
of  the  return  was  not  touched  upon  at  the  hearing.  The  only  issue  at  the 
hearing  was  an  item  of  about  $11200  contributed  by  the  Washington  Gas 
Light  Company  to  the  Greater  National  Capital  Committee.  It  is  explained 
that  the  question  pertaining  to  the  rate  of  return  is  still  one  of  the  items 
“pending  investigation,”  although  nothing  whatever  has  been  done  by  the 
•Commission  or  its  staff  by  way  of  “Investigating." 

*  The  questions  I  raised  were  by  no  means  the  result  of  a  careful  analysis 
of  the  data.  They  were  merely  the  result  of  a  cursory  review  of  the  ex¬ 
hibits  prepared  by  the  accounting  stafT.  The  first  glimpse  any  of  the  Com¬ 
missioners  had  into  the  figures  relating  to  the  proceeding  was  on  August 
13th,  the  day  before  the  prehearing  conference.  Prior  to  this  date,  none  of 
the  elements  which  entered  into  the  rate  determination  had  been  discussed 
by  the  Commissioners,  either  among  themselves  or  with  the  staff,  except  the 
item  of  “Salaries  of  Officers  and  Executives,”  when  several  months  before 
'a  question  was  raised  why  this  item  was  omitted  from  the  Commission’s 
annual  reports,  as  is  required  by  our  statute. 

4  Three  days  later,  the  other  two  Commissioners  elected  Commissioner 
Flanagan  as  Chairman,  as  of  September  1, 1942.  This  explains  why  the  first 
part  of  the  hearing  was  conducted  under  my  Chairmanship,  and  the  latter 
part  under  Commissioner  Flanagan’s  Chairmanship;  also  the  reference  to 
Commissioner  Flanagan  throughout  this  opinion  as  the  “present  Chairman.” 
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It  has  been  intimated  by  the  Company  in  the  course  of  xhe 
hearing,  as  also  by  the  press  in  both  the  news  and  editorial  Col¬ 
umns,  that  it  was  “unfair”  to  raise  these  major  questions  at  a 
time  when  the  Company  was  applying  for  an  increase  in  rates 
under  the  sliding-scale  plan,  after  a  number  of  reductions  in 
rates  had  been  effected  through  this  plan  in  the  previous  years.5 
The  argument  resolved  itself  into  a  complaint  that  the  slic 
scale  plan  should  work  “both  ways,”  and  the  impression  giVen 
was  that  these  major  questions  were  raised  in  order  to  avoid 
an  increase  under  the  sliding-scale  plan.  The  complaint 
against  my  raising  the  major  questions,  however,  was  merely 
a  smoke-screen  to  hide  the  real  issues  involved  under  the  slid¬ 
ing-scale  plan  itself.  The  same  questions  would  have  been 
raised,  had  the  computation  shown  that  the  rate  payers  were 
entitled  to  another  reduction  in  rates  this  year.  If  there  is 
any  “unfairness,”  it  lies  not  in  my  having  raised  these  ques¬ 
tions,  but  in  the  fact  that  these  questions  had  not  been  raised 
in  previous  years.  There  is  no  telling  by  how  much  the  rates 
should  have  been  reduced,  had  these  questions  been  raised  apd 
properly  determined. 

The  Company  has  also  intimated  that,  if  questions  of  a  major 
character  were  to  be  raised,  it  should  be  given  an  opportunity 
to  terminate  its  “agreement”  to  be  bound  by  the  sliding-scale 
plan  upon  ninety  days’  notice,  in  accordance  with  Finding  No. 
3,  Order  No.  1458,  issued  December  13,  1935,  which  embodied 
the  sliding-scale  arrangement. 

The  Company’s  understanding  of  its  “rights”  under  tl|ie 
sliding-scale  arrangement  is  entirely  erroneous.  It  treats  of  t^ie 
arrangement  as  an  “agreement”  between  the  Commission  arid 
the  Company.  “We  have  an  agreement  with  the  Commis¬ 
sion.  and  we  simply  come  in,  together  with  the  Commission’s 
staff,  and  say  the  figures  under  the  sliding-scale  arrangement 
which  has  been  established  by  the  Commission  results 'in  So 
and  so;  that  is  all  there  is  to  it,”  says  Counsel  for  the  Conli- 
pany.  Yet,  the  sliding-scale  arrangement  lacks  all  elements  if 
an  agreement.  It  was  not  an  agreement  entered  into  by  tlje 

*  The  total  reductions  in  rates,  since  the  adoption  of  the  sliding-scale  plar 
amounted  to  $328,000;  the  rate  increase  sought  by  the  Company  this  year 
is  over  $3SI,600. 
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parties  concerned,  but  an  order,  in  which  the  Commission  set 
for  itself  a  formula  to  follow  in  future  rate  determinations. 
True,  the  sliding-scale  arrangement  was  an  order  in  which  the 
Company  acquiesced.  This  order,  however,  like  any  order 
of  the  Commission,  is  subject  to  modification  or  termination  by 
the  Commission. 

Section  1  of  this  order  adopted  the  initial  rates,  rules,  and 
regulations  under  the  sliding-scale  arrangement,  and  Section  2 
provided  that  subsequent  rates  should  be  in  accordance  with  the 
sliding-scale  arrangement,  or  may  be  modified  or  changed  in 
accordance  with  law,  and  in  conformity  with  Finding  No.  3. 
Assuming  that  the  Commissioners  could  in  1935  thus  bind 
either  themselves  or  their  successors  as  to  the  manner  in  which 
rates  should  be  determined,  there  is  nothing  in  these  provisions 
which  in  any  way  diminishes  the  duty  of  the  Commission  to  ex¬ 
amine  all  elements  of  rate  making  in  any  rate  proceeding. 
The  effect  of  the  above  provisions  is  simply  that  changes 
in  the  arrangement  should  be  made  upon  ninety  days’  notice, 
with  or  without  prior  hearing.  There  is  nothing  in  these  pro¬ 
visions  which  indicates  that  the  Commission  may  not  at  any 
time  investigate  and  ascertain  the  facts,  whether  finally  it  will 
■or  will  not  terminate  or  modify  tfie  arrangement.  Assuming 
further,  that  there  is  anything  in  this  arrangement  which  would 
absolve  the  Commission  from  its  duty  to  determine  the  facts 
relating  to  all  elements  which  enter  into  rate  making,  then 
this  order  must  be  held  contrary  to  Paragraph  18  of  our 
statute,  which  provides,  inter  alia  that  “the  right  to  alter  or 
amend  all  orders  relative  thereto  is  reserved  and  vested  in  the 
Commission,  notwithstanding  any  such  arrangement  and  mu¬ 
tual  agreement”.8  Thus,  if  looking  to  the  four  corners  of  the 

•  “Par.  18.  That  nothing  in  this  section  shall  be  taken  to  prohibit  a  public 
utility,  with  the  consent  of  the  commission,  from  providing  a  sliding  scale 
■of  rates  and  dividends  according  to  what  is  commonly  known  as  the  Boston 
sliding  scale,  or  other  financial  device  that  may  be  practicable  and  advan¬ 
tageous  to  the  parties  interested.  No  such  arrangement  or  device  shall 
be  lawful  until  it  shall  be  found  by  the  commission,  after  investigation, 
to  be  reasonable  and  Just  and  not  inconsistent  with  the  purposes  of  this 
section.  Such  arrangement  shall  be  under  the  supervision  and  regulation 
of  the  commission.  The  commission  shall  ascertain,  determine,  and  order 
such  rates,  charges,  and  regulations,  and  the  duration  thereof,  as  may  be 


sliding-scale  arrangement  itself,  there  is  still  question  as  to  tjie 
right  of  the  Commission  to  modify  or  terminate,  the  provi¬ 
sion  of  Paragraph  18  of  the  statute  is  conclusive  in  this  regard. 

In  view  of  the  above,  there  is  no  merit  to  the  Company’s 
contention  that  major  questions  relating  to  the  elements  bf 
rate  making  cannot  be  raised,  unless  the  sliding-scale  arrange¬ 
ment  is  terminated  upon  ninety  days’  notice. 

However,  the  argument  that  the  Company  should  be  given 
an  opportunity  to  terminate  the  sliding-scale  arrangement 
lacks  candor,  for,  at  the  same  time,  the  Company  argued  vig¬ 
orously  that  it  needed  the  sliding-scale  arrangement;  that  tie 
Company  was  in  the  process  of  seeking  credit  through  the  sale 
of  preferred  stock  and  bonds;  and  that  the  sliding-scale  ar¬ 
rangement  was  a  “distinct  advantage.”  “The  Company  must 
have  credit;  we  have  got  to  have  money,”  Counsel  for  tie 
Company  insisted.  That  the  sliding  scale,  as  it  now  operates, 
is  a  “distinct  advantage”  to  the  Company,  there  is  no  douhlt. 
But  the  Company’s  contention  only  means  that  it  must  con¬ 
tinue  charging  rates  which  otherwise  might  be  deemed  ex¬ 
cessive  simply  because  it  is  in  need  of  additional  capital.  I  do 
not  think  that  the  rate  payer,  whose  payments  are  based  on  the 
entire  rate  base,  not  merely  on  the  equity  of  the  common  stock¬ 
holders,  should  be  charged  with  the  Company’s  costs  of 
financing. 

In  the  course  of  the  hearing,  the  present  Chairman  empha¬ 
sized  that  this  case  involves  the  “fairness”  and  “integrity”  qf 
the  Commission.7  With  this  I  am  thoroughly  in  accord.  I 
should  go  further  and  say  that  every  case  before  the  Com¬ 
mission  involves  its  fairness  and  integrity.  By  this  I  under¬ 
stand  that  the  Commission  must  “fairly”  determine  all  ele¬ 
ments  of  fact,  and  must  apply  the  law  to  the  end  that  the 
interests  of  the  public  and  of  the  utility  might  be  fully  pro- 
-  / 

necessary  to  give  effect  to  such  arrangement,  hut  the  right  and  power  to  make 
such  other  and  further  changes  in  rates,  charges,  and  regulations  as  the 
commission  may  ascertain  and  determine  to  be  necessary  and  reasonable, 
and  the  right  to  alter  or  amend  all  orders  relative  thereto,  is  reserved 
and  vested  in  the  commission  notwithstanding  any  such  arrangement  and 
mutual  agreement.” 

TThe  majority  opinion  also  stresses  the  “fairness”  and  “integrity”  of  the 
Commission.  Fairness  and  integrity  should  at  all  times  be  assumed. 
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tected.  “Fairness”  does  not  mean  the  blind  application 
of  a  mathematical  formula,  without  a  thorough  examination 
of  the  facts;  “integrity”  does  not  mean  that  facts  should  not  be 
scrutinized,  merely  because  they  had  not  been  scrutinized 
before. 

It  is  not  sufficient  to  make  such  self-serving  declarations  as 
“careful  study  has  been  given  to  all  factors,”  and,  at  the  same 
time,  shift  the  entire  responsibility  on  the  staff  for  whatever 
items  are  called  to  the  Commission's  attention.  No  matter 
how  able  the  staff,  the  responsibility  is  ours.  It  is  a  well-known 
fact  that  the  care  which  will  be  exercised  by  able  accountants 
in  bringing  out  questionable  items  will  generally  reflect  the 
policies  of  the  Commission.  If  substantial  items  have  been 
overlooked,  or  if  the  accountants  merely  adopt  the  explanations 
of  the  Company  on  borderline  questions,  the  fault  is  not  theirs, 
but  ours.  We  cannot  arrive  at  a  “fair”  determination  of 
fact,  when  the  testimony  is  at  war  with  reality,  merely  be¬ 
cause  “the  Commission  cannot,  collectively  or  individually, 
review  the  books  of  the  Company  to  make  a  determination  as 
to  the  reasonableness  of  every  item.”  The  requirements  of 
“fairness”  and  “integrity”  are  not  thus  easily  satisfied. 

The  Commission  also  adopted  the  Company’s  claim  that 
it  is  in  need  of  financing,  elaborated  on  the  proposition,  and 
concluded  that  it  “must  weigh  the  necessity  for  an  increase 
in  rates  against  the  broad  problem  of  adequate  service.”  The 
facts  in  the  record  do  not  bear  out  any  immediate  danger 
to  the  rendition  of  adequate  service  by  the  Gas  Company 
on  account  of  difficulties  in  financing.  The  records  in  the 
cases  involving  applications  for  the  issuance  of  preferred  stock 
show  that  the  Washington  Gas  Light  Company  is  a  holding 
company  of  gas  companies  in  nearby  Maryland  and  Virginia, 
and  the  Company’s  need  for  financing  is  occasioned  to  a  large 
extent  by  the  need  for  expanding  its  plant  to  meet  the  growing 
demands  for  service  outside  of  the  District  of  Columbia.  Had 
the  Company’s  return  been  computed  solely  on  the  equity  of 
the  common  stockholders,  with  allowances  for  interest  and 
fixed  charges,  there  might  have  been  room  for  the  argument 
that  an  additional  allowance  should  be  made  to  attract  new 
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capital;  not  so,  however,  where  the  Company  is  allowed  a 
return  not  only  on  the  stockholder’s  own  investment,  but  also 
on  the  investment  represented  by  other  people’s  money,  so  that 
the  common  stockholder  receives  a  return  of  10%  on  the 
market  value  of  the  stock.  In  such  circumstances,  to  increase 
rates  in  order  to  attract  additional  investment  would  mean  to 
charge  the  public  with  the  cost  of  financing;  in  this  case,  It 
would  mean  to  charge  the  District  consumers  with  the  cost  of 
financing  not  only  in  the  District  of  Columbia,  but  also  in  other 
jurisdictions.  Such  charges,  in  addition  to  a  fair  return  on  the 
property  used  and  useful  in  the  service  within  our  jurisdiction, 
are  bound  to  result  in  unreasonably  excessive  rates. 

Our  statute  requires  that  the  rates  charged  by  any  utility 
shall  at  all  times  be  just  and  reasonable,  and  we  must  follow 
this  precept  laid  down  by  the  law.  When  we  prescribe  rates, 
whether  that  be  under  the  sliding-scale  plan  or  any  other  plan, 
we  must  bear  in  mind  that  we  are  fixing  rates  the  people  must 
pay  for  services  which  they  cannot  get  elsewhere.  It  behooves 
us,  therefore,  to  scrutinize  carefully  all  facts  pertaining  to  the 
rate-making  process,  lest  the  people  be  compelled  to  pay  more 
than  what  is  just  and  reasonable. 

What  is  a  just  and  reasonable  rate?  Under  ordinary  cir¬ 
cumstances,  it  is  a  rate  calculated  to  allow  a  fair  rate  of  return 
to  the  utility  on  its  investment.  The  fact  that  the  Commission 
adopted  a  sliding-scale  plan  of  rate  determination,  in  no  way 
diminishes  our  statutory  obligation  to  weigh  and  consider  all 
the  facts  or  to  prescribe  rates  which  are  just  and  reasonable]9 
That  this  was  well  recognized  as  part  of  the  sliding-scale  ar¬ 
rangement  itself,  is  evident  from  the  following  language  of  th^ 
Commission  when  it  adopted  the  sliding-scale  plan: 

An  administrative  body  such  as  the  Public  Utilities 
Commission  cannot  vest  or  divest  itself  of  jurisdiction. 

‘Even  if  Paragraph  18  of  our  statute  did  not  expressly  reserve  to  the 
Commission  the  right  to  alter  or  amend  all  orders  relative  to  rates,  not¬ 
withstanding  any  arrangement  or  mutual  agreement,  and  even  if  the  sliding- 
scale  arrangement  did  constitute  an  agreement,  there  would  still  be  a 
question  whether  this  Commission  would  have  the  authority  to  bargain  away 
its  power  to  fix  just  and  reasonable  rates.  Freeport  Water  Co.  vs.  Freeport , 
180  U.  S.  587.  599. 
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*  *  *  The  Commission  early  recognized  that  if  any 
such  arrangement  was  to  be  of  real  value  it  should  be 
sufficiently  flexible  in  its  provisions  to  meet  changing 
conditions  in  such  manner  as  to  avoid  injustice  to  the 
consumers  or  the  Companies  and  at  the  same  time  to 
permit  timely  benefits.  To  endure  it  must  be  suscep¬ 
tible  of  such  modifications  both  as  to  substance  and 
form  as  the  facts  or  conditions  from  time  to  time  may 
require. 

There  can  be  no  conflict  between  the  arrangement  and  the 
statute.  Section  11  of  Finding  No.  2  of  the  arrangement  itself 
provides  that  any  interpretation  of  the  arrangement,  or  any 
provision  thereof,  should  be  in  conformity  with  the  Act,  and 
that  nothing  contained  in  the  arrangement  should  operate  to 
the  prejudice  of  any  interested  party  under  said  Act.  It  fol¬ 
lows,  therefore,  that  in  the  determination  of  what  should,  or 
should  not,  enter  into  rate  making,  the  Act,  and  not  the  arrange¬ 
ment  itself,  must  govern. 

i  There  is  another  provision  in  our  Act  which  must  prevail  as 
against  any  formula  adopted  in  the  sliding-scale  arrangement, 
and  that  is  Paragraph  90 9  of  the  Act  under  which  this  Commis¬ 
sion  is  charged  with  the  duty  of  enforcing  the  provisions  of 
the  Public  Utility  Law,  “as  well  as  all  other  laws  relating 
to  public  utilities.”  This  provision  throws  light  on  the  ques¬ 
tion  whether  the  sliding  scale  arrangement  must  work  equally 
“both  ways,”  that  is,  whether  there  is  to  be  a  decrease  or  an 
increase  in  rates. 

i  Having  erroneously  started  with  the  premise  that  the  sliding- 
scale  arrangement  is  an  “agreement”  between  the  Commission 
and  the  Company,  the  latter  made  a  popular  appeal  to  the 
effect  that  the  sliding-scale  arrangement  should  work  both 
ways.  The  newspapers,  both  in  their  news  and  editorial 
columns,  took  up  this  cry  and  completely  beclouded  the  issue, 

•“Pab.  90.  That  the  commission  shall  inquire  into  any  neglect  or  viola¬ 
tion  of  the  laws  or  regulations  in  force  in  the  District  of  Columbia  by  any 
public  utility  doing  business  therein,  or  by  the  officers,  agents,  or  employees 
thereof,  or  by  any  person  operating  the  plant  of  any  public  utility,  and  shall 
have  the  power,  and  it  shall  be  its  duty,  to  enforce  the  provisions  of  this 
section  as  well  as  all  other  laws  relating  to  public  utilities.” 
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apparently  on  the  theory  that  it  is  poor  sportsmanship  to  have 
an  agreement  work  one  way  but  not  the  other. 

I  agree  that  a  sliding-scale  plan  can  be  devised  which,  |if 
properly  applied,  should  work  both  ways  and  in  conformiiy 
with  the  Act.  The  present  sliding-scale  arrangement,  however, 
cannot  work  equally  both  ways,  if  the  Act,  and  not  the  ar¬ 
rangement,  is  paramount.  Under  this  plan,  when  the  Com¬ 
pany  during  any  test  year  makes  excessive  profits,  there  is 
conclusive  evidence  of  the  fact  that  the  existing  rates  are  un¬ 
reasonably  high,  and  they  should  be  reduced.  If,  however,  the 
formula  under  the  sliding-scale  arrangement  shows  that  the 
rate  during  the  test  year  did  not  reach  6M>%,  then  there  is  still 
a  question  whether  the  existing  rates  are  unreasonably  low  or 
confiscatory,  for  it  is  well  established  law  that  no  public  utility 
is  entitled  to  an  increase  in  rates  unless  the  existing  rates  are 
confiscatory. 

In  this  case,  the  Company  has  not  undertaken  to  show  that 
the  existing  rates  are  unreasonably  low.  Not  only  has  the 
Company  neglected  to  show  that  the  existing  rates  are  insuffi¬ 
cient,  but,  on  the  contrary,  the  Company  asserted  and  insisted 
that  it  w'as  not  seeking  any  increase  in  rates,  as  the  following 
demonstrates: 

Chairman  Hankin.  You  are  asking  for  an  increase  in 
rates  under  the  sliding-scale  arrangement? 

Mr.  Prettyman.  No.  The  sliding  scale  arrangement 
itself  works  automatically. 

The  entire  case  thus  presents  an  anomalous  situation.  In 
ordering  an  increase,  the  Commission,  in  effect,  says:  The  Com¬ 
pany  does  not  want  an  increase;  the  present  rates  are  not  conf 
fiscatory;  but  we  want  the  consumers  to  pay  more  than  they 
do  now  merely  because  in  1935  our  predecessors  arrived  at  ^ 
formula  according  to  which  the  public  should  now  pay  more. 

The  Administrative  Procedure 

When  the  sliding  scale  was  adopted,  $21,000,000  was  set 
the  “initial  rate  base”  as  of  June  30, 1935.  Since  then,  the  ra 
base  has  grown  because  of  additions  and  betterments,  unt; 
now  the  rate  base  is  said  to  be  $28,088,332  as  of  June  30,  1942J 
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The  adoption  of  the  sliding-scale  plan,  however,  did  not  ab¬ 
solve  the  Commission  from  its  duty  to  determine  rates  upon  a 
correct  rate  base  or  to  correct  any  inflationary  elements  in  the 
rate  base  already  adopted.  Recently,  upon  a  reclassification  of 
the  Company’s  accounts  in  accordance  with  the  Uniform  Sys¬ 
tem  of  Accounts  prescribed  by  the  Federal  Power  Commission 
and  this  Commission,  it  became  evident,  upon  the  Company’s 
own  showing,10  that  the  rate  base  was  inflated  to  the  extent  of 
$1,055,549.52,  being  the  difference  between  the  appraised  value 
of  the  Company’s  lands  and  their  actual  cost. 

I,  therefore,  raised  the  question  whether  the  rate  base  for 
the  test  year  ending  June  30,  1942,  should  not  be  diminished 
by  this  amount.  The  Company  moved  to  strike,  arguing  that 
the  question  was  not  within  the  “scope”  of  the  present  hearing, 
that  at  the  present  time  the  Commission  was  concerned  only 
with  the  rate  under  the  sliding-scale  plan,  and  that  the  question 
.as  to  the  proper  rate  base  might  be  taken  up  in  some  other 
proceeding.  The  Commission  granted  this  motion. 

Yet,  how  can  any  reasonable  rate  be  determined  without  a 
correct  rate  base?  Surely  the  sliding-scale  plan  does  not  con¬ 
template  that  we  multiply  the  errors  of  the  past.  If  it  does, 
then  the  plan  is  in  direct  conflict  with  our  statutory  duties,  and, 
therefore,  invalid.  The  answer  is  simple.  Neither  under  the 
sliding-scale  plan  nor  under  any  other  plan  of  rate  making  can 
it  be  said  that  the  correctness  of  the  rate  base  is  without  the 
scope  of  the  rate  determination.  In  these  circumstances,  I  am 
of  the  opinion  that  the  rate  base  for  the  purpose  of  determining 
the  proper  rates  under  the  sliding-scale  plan  should  now  be 
diminished  by  $1,055,549.52. 

The  ruling  of  the  Commission  sustaining  the  motion  to  strike 
the  above  question,  as  also  its  rulings  in  the  course  of  the  pro¬ 
ceeding,  sustaining  objections  to  information  sought  by  one  of 
the  Commissioners,  raises  a  question  by  far  more  important 
than  the  amount  at  issue  in  this  proceeding.  It  brings  into 
Issue  the  propriety  of  the  proceeding  itself.  Is  it  within  the 

10  If  the  experience  of  other  natural  gas  companies  is  a  criterion,  the 
Federal  Power  Commission  will  undoubtedly  find  additional  items  for  dis¬ 
allowance  from  the  cost  claims  of  the  Washington  Gas  Light  Company. 
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proper  function  of  the  Commission  to  rule  out  questions  asked 
by  one  of  the  Commissioners? 

When  a  question  is  asked  by  counsel,  and  objection  is  raised 
by  opposing  counsel,  the  objection  is,  in  substance,  an  appeal 
to  the  Commission  for  a  ruling  that  the  information  sought  is 
irrelevant  to  the  proceeding.  If  the  Commission  finds  tljat 
the  information  is  irrelevant,  it  sustains  the  objection.  In 
practice,  such  objections  are  sustained  in  administrative  pro¬ 
ceedings  only  if  it  is  evident  that  the  information  sought  would 
not  be  relevant  to  any  plausible  theory  upon  which  the  esse 
may  be  decided. 

In  a  proceeding  now  pending  jointly  before  the  Federal  Com¬ 
munications  Commission  and  this  Commission,11  we  find  an 
excellent  illustration  of  this  rule  of  admissibility  of  evidence  in 
administrative  proceedings.  There  I  suggested  an  interpre¬ 
tation  of  a  provision  in  the  Federal  Communications  Act  which, 
if  adopted,  would  make  a  large  part  of  the  respondents’  testi¬ 
mony  irrelevant  to  the  determination  of  the  case.  The  re¬ 
spondents  argued  for  a  different  interpretation.  When  the  re¬ 
spondents  introduced  voluminous  evidence  based  on  their 
interpretation  of  the  statute,  Counsel  for  the  Federal  Com¬ 
munications  Commission  moved  to  strike,  and,  on  my  own 
suggestion,  the  objection  was  withdrawn.12 

"  In  the  Matter  of  Telephone  Charges  of  Hotels,  Apartment  Houses,  snd 
Clubs  on  Interstate  and  Foreign  Telephone  Communications.  F.  C.  C. 
Docket  No.  6255,  P.  U.  C.  Formal  Case  No.  311. 

”  “Mr.  Cohen.  I  move  at  this  time  that  all  the  testimony  of  Mr.  Crunclen 
and  of  Mr.  Larkin  on  Thursday  and  of  Mr.  Florance  be  stricken  from  :he 
record,  and  all  the  exhibits  produced  in  connection  with  the  testimony  of 
those  three  witnesses,  I  move  that  that  not  be  admitted  into  the  record.  The 
testimony  of  these  three  witnesses  is  based  on  the  position  that  the  Respond¬ 
ent  telephone  companies  can  control  the  scope  of  the  jurisdiction  of  i:he 
Federal  Communications  Commission  by  the  manner  in  which  they  fix  their 
charges. 

“I  think  as  Commissioner  Hankin  suggested  the  other  day,  it  is 'rather 
novel  doctrine  that  a  regulated  utility  should  be  able  to  control  the  juris¬ 
diction  of  the  regulatory  agency  by  what  the  utility  contends  that  its  charjjes 
cover. 

***** 

“Commissioner  Hankin.  Well,  we  can  agree  with  you  that  that  is  a 
reasonable  interpretation,  but  is  that  the  only  interpretation,  and  if  tht're 
is  a  possibility  left  for  a  different  interpretation,  isn't  it  competent  for  i:he 
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If  there  is  among  the  Commissioners  one  who  deems  the 
information  relevant,  then  such  objections  are  overruled  as 
a  matter  of  course.  Where  the  information  is  sought  by  one  of 
the  Commissioners,  an  objection  to  the  question  is  out  of  order, 
for  to  sustain  the  objection  would  mean  to  interfere  with  the 
function  of  the  Commissioner  to  weigh  the  facts  in  accordance 
with  the  theory  of  the  case  which  he  deems  applicable.  Re¬ 
ferring  again  to  the  telephone  case  now  pending  before  the 
Federal  Communications  Commission  and  this  Commission, 
the  respondents  indirectly  objected  to  a  question  asked  by  one 
of  the  Commissioners,  and  Commissioner  Walker,  who  was 
the  Chairman  of  this  joint  proceeding,  said:  “Well,  you  are 
in  effect  raising  a  query  as  to  the  right  of  a  member  of  the 
Commission  to  ask  questions.”  The  objection  was  not  even 
entertained. 

'  This  is  the  correct  procedure  in  administrative  proceedings 
in  general.  Under  our  statute,  such  procedure  is  imperative. 
Paragraph  97  (b)13  provides  that  “any  investigation,  inquiry 

telephone  company  to  introduce  evidence  based  upon  that  interpretation 
of  the  statute? 

“Mr.  Cohen.  Well,  I  think  it  isn’t  competent  for  the  reason  that,  as  I 
think  I  stated,  it  is  predicated  simply  on  the  basis  that  the  telephone  com¬ 
panies  are  free  to  fix  their  charges  on  any  basis  they  please  and  thereby 
control  Jurisdiction. 

“Commissioner  Hanxin.  So  long  as  they  come  within  the  terms  of  the 
statute? 

“Mr.  Cohen.  Well,  my  position  is  that  it  is  for  the  Commissions  to  make 
the  determination  as  to  whether  the  services  they  do  cover  come  within 
the  statute. 

“Commissioner  Hankxn.  In  other  words,  you  come  back  to  the  first  point 
that  you  would  urge  an  interpretation  of  the  statute  which  would  preclude 
the  telephone  company  from  varying  the  scope  of  the  Commissions’  juris¬ 
diction — that  is  true? 

“Mr.  Cohen.  By  simply  saying  what  their  charges  cover. 

•“Commissioner  Han  kin.  Yes.  Well,  now,  let  us  assume  that  we  permit 
the  telephone  company  to  urge  an  interpretation  of  the  statutes  different 
from  the  one  that  you  would  like,  don’t  you  think  that  they  should  be  per¬ 
mitted  to  introduce  evidence  which  would  bring  out  that  interpretation? 

“Mr.  Cohen.  If  the  Commissioner  please,  I  think  that  is  a  decision  for  the 
Commissioners  to  make.  1 

“Commissioner  Hankin.  That  goes  to  your  motion  as  to  the  relevancy 
of  that  evidence,  doesn’t  it? 

“Mr.  Cohen.  I  think  that  is  correct,  yes,  sir”  (Record,  pp.  841-844). 

"“Pax  97.  (b)  A  majority  of  the  commissioners  shall  constitute  a  quorum 
to  do  business,  and  any  vacancy  shall  not  impair  the  right  of  the  remaining 
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or  hearing  within  the  powers  of  the  commission  may  be  mafie 
or  held  by  any  commissioner.”  Under  this  provision,  no  ques¬ 
tion  asked  by  a  Commissioner  can  be  ruled  out  as  irrelevant, 
unless  the  question  falls  beyond  the  scope  of  the  powers  of 
the  Commission  itself.  In  this  case,  the  Commission  undertook 
to  rule  that  certain  questions  fell  beyond  the  “scope”  of  the 
proceeding.  One  of  these  questions  related  to  the  correctness 
of  the  base  upon  which  the  rates  were  to  be  computed.  Surejly 
it  cannot  be  said  that  the  correctness  of  the  rate  base  in  a  ratp- 
making  proceeding  falls  beyond  the  powers  of  the  Commission 
itself.  And  if  it  cannot  be  said  that  the  inquiry  falls  beyond 
the  powers  of  the  Commission,  the  ruling  constitutes  a  flagrant 
interference  with  the  statutory  powers  and  duties  of  the  Com¬ 
missioner  who  seeks  to  ascertain  the  correctness  of  the  rate 
base. 

In  support  of  the  Commission’s  rulings  sustaining  objections 
to  questions  asked  by  one  of  the  Commissioners,  the  Compariy 
relied  on  the  opinion  of  the  Federal  Power  Commission  in  tile 
matter  of  the  Hartford  Electric  Light  Co.  (Opinion  No.  58-A, 
decided  October  21, 1941),  in  which  that  Commission  had  ruled 
that  it  was  not  necessary  to  make  a  finding  based  upon  a  theoiiy 
of  the  case  which  the  Commission  had  rejected.  I  am  in  thor¬ 
ough  agreement  with  that  ruling.  The  ruling  of  the  Federal 
Power  Commission  in  this  regard,  however,  is  a  far  cry  from 
saying  that  the  only  evidence  admissible  is  that  which  is  nec¬ 
essary  for  the  decision  of  the  case  upon  the  theory  finally 
adopted.  As  a  matter  of  fact,  in  the  Hartford  case  -itself  some 
1,100  pages  of  testimony  was  introduced  by  Counsel  for  thp 
Hartford  Electric  Light  Company,  who  is  also  the  General 
Counsel  of  the  Washington  Gas  Light  Company,  and  the  evi¬ 
dence  was  admitted  on  a  theory  which  Counsel  for  both  thfe 
Company  and  the  Commission  later  realized  was  not  necessary 
for  the  decision  of  the  case. 

commissioners  to  exercise  all  the  powers  of  the  commission.  Any  investi¬ 
gation,  inquiry,  or  hearing  within  the  powers  of  the  commission  may  be 
made  or  held  by  any  commissioner,  whose  acts  and  orders,  when  approved 
by  the  commission,  shall  be  deemed  to  be  the  order  of  the  commission. 
The  commission  shall  have  power  to  adopt  and  publish  rules  and  regula¬ 
tions  for  the  administration  of  the  provisions  of  this  section,  including 
the  conduct  of  its  investigations,  inquiries, 'hearings,  and  other  proceedings.’ * 
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Proper  administrative  and  judicial  procedure,  alike,  require 
that  a  case  should  not  be  prejudged.  If,  upon  any  plausible 
theory,  certain  facts  are  relevant,  they  should  be  admitted, 
especially  if  one  of  the  Commissioners  deems  that  theory  of 
the  case  applicable. 

'  If,  as  it  appears  in  this  case,  a  Commission  may  rule  out  ques¬ 
tions  asked  by  a  minority  Commissioner,  it  follows  that  he 
may  bring  out  only  those  facts  which  are  acceptable  to  the 
majority,  but  no  others;  he  may  dissent  on  abstract  questions 
of  law,  but  not  on  matters  of  law  which  require  a  factual  founda¬ 
tion.  The  Commission  may  as  well  tell  him  “to  go  home”  and 
not  participate  in  the  hearing  at  all.  In  these  circumstances, 
it  may  fairly  be  said  that  if  the  information  sought  would  be 
Of  benefit  to  the  Company,  the  exclusion  of  the  information 
deprives  the  Company  of  a  full  and  fair  hearing;  if  the  infor¬ 
mation  sought  would  be  of  benefit  to  the  rate  payers,  then 
the  exclusion  of  the  information  deprives  the  rate  payers  of  a 
full  and  fair  hearing. 

i  As  a  matter  of  fact,  as  the  proceeding  has  developed,  neither 
the  evidence  nor  the  decision  was  limited  to  those  questions 
which  fell  within  the  “scope”  of  the  proceeding,  as  defined  in 
the  ruling  of  the  Commission,  when  it  excluded  questions  con¬ 
cerning  the  rate  base. 

The  Commission  excluded  excess-profits  taxes  in  the  amount 
of  $43,928.02,  also  $115,863.09  which  are  said  to  be  abnormal 
income  taxes  due  to  the  present  war  conditions.  There  is  no 
provision  in  the  sliding-scale  arrangement  for  the  elimination 
of  any  taxes 14  (a  view  apparently  taken  by  the  Commission 
in  the  course  of  the  hearing),  unless  the  words  “reasonable 
accruals  of  taxes”  are  interpreted  to  mean  that  only  such  taxes 
may  be  deducted  from  gross  revenue  as  are  “reasonable”  for 

1  “The  sliding-scale  arrangement  provides  for  the  following  method  of 
computing  the  net  amount  available  for  return:  “Having  determined  the 
Rate  Base  for  a  particular  Adjustment  Date,  the  Commission  shall  next 
determine  the  Net  Amount  Available  for  Return  for  the  Test  Year  by 
deducting  from  the  Gross  Operating  Revenue  (Section  4)  of  the  Companies 
the  Adjusted  Operating  Expenses  (Section  5)  for  the  Test  Year,  the  accruals 
for  Retirement  Reserve  (Section  8),  reasonable  accruals  for  uncollectible 
bills,  and  reasonable  accruals  for  taxes ;  *  * 
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rate  making  purposes,15  rather  than  taxes  which  may  reason¬ 
ably  be  expected  to  accrue. 

In  connection  with  the  argument  that  it  would  be  unfair  to 
charge  the  consumers  with  the  excess-profits  taxes  imposed  on 
the  Company,  the  present  Chairman,  himself,  suggested  a  plap 
for  consideration  at  the  hearing,  whereby  the  Company,  upon 
receiving  an  increase  in  rates,  would  refund  to  its  customeijs 
such  part  of  the  increase  as  might  result  in  excess-profitte 
taxes.15  One  will  search  in  vain  the  sliding-scale  plan  for  a 
proposition  of  this  character. 

The  Administrator  of  the  Office  of  Price  Administration  wds 
permitted  to  intervene  in  this  case.  Among  the  evidence  pre¬ 
sented  by  the  intervener  were  facts  relating  to  the  reasonable¬ 
ness  of  deductions  for  wartime  taxes  in  computing  the  net 
operating  income,  and  facts  relating  to  the  amount  allowable 
for  depreciation.  That  was  objected  to  by  Counsel  for  the 
Company  on  the  ground  that  the  evidence  was  beyond  thp 
“scope”  of  the  proceeding,  and  the  Commission  sustained  the 
objection.  But  when  the  Company,  after  reconsideration, 
withdrew  its  objection,  the  evidence  was  admitted. 

It  would  thus  appear  that  the  rulings  on  admissibility  of 
evidence  were  not  based  on  any  well  defined  concept  of  what 
constitutes  the  “scope”  of  the  hearing,  but  depended  largely  on 
whether  the  majority  of  the  Commission  and  the  Company 
were  willing  to  have  the  evidence  admitted.  The  rulings  made 
by  the  Commission,  together  with  the  circumstances  attending 
the  entire  proceedings,17  leave  no  doubt  that  the  public  had 

“I  think  this  is  the  only  proper  meaning  of  the  phrase  “reasonable 
accruals  of  taxes.” 

**  More  will  be  said  about  this  plan  later  In  this  opinion. 

,T  (a)  In  the  course  of  the  hearing.  Counsel  for  the  Company  assumed  t|> 
dominate  the  proceeding,  even  to  the  extent  of  attempting  to  annoy  and 
order  about  Counsel  for  the  intervener  as  to  the  manner  In  which  he  should 
conduct  his  case.  No  attempt  was  made  by  the  present  Chairman  of  the 
Commission  to  correct  Counsel  for  the  Company.  Finally,  I  was  compelled 
to  inform  Counsel  that  the  Commission,  and  not  the  Company,  was  conduct  ¬ 
ing  the  hearing. 

(b)  In  the  course  of  my  cross-examination  of  the  Company’s  witness  con¬ 
cerning  the  plan  suggested  by  the  present  Chairman,  whereby  the  Company 
might  return  part  of  the  increased  rates  in  order  to  avoid  payment  of  excess  i- 
profits  taxes,  some  of  the  officers  of  the  Company  resorted  to  loud  laughter, 
52<9::4 — i3 - 2 


18 


not  been  given  a  full  and  fair  hearing.  It  can,  in  no  sense, 
be  described  as  a  judicial  proceeding. 

1  At  the  conclusion  of  the  hearing,  Counsel  for  the  Office  of 
Price  Administration,  as  also  other  interveners  (Washington 
League  for  Women  Shoppers  and  the  Fort  Davis  Citizens’  As- 
sbciation)  petitioned  that  the  proceeding  be  reopened  in  order 
to  permit  a  full  hearing  on  all  elements  entering  into  the  rate 
determination.  The  petition  was  denied.  In  view  of  the 
above,  I  think  that  the  denial  of  the  petition  constituted  re¬ 
versible  error. 

The  decision  of  the  Commission  was  not  based  on  delibera¬ 
tions  by  the  Commission.  I  am  not  aware  of  a  single  meeting 
or  conference  held  to  discuss  the  many  questions  of  fact  and  law 
involved  in  the  case,  except  the  applicability  of  the  Act  of  Oc¬ 
tober  2,  1942,  “To  amend  the  Emergency  Price  Control  Act.” 

and  thus  interfered  with  the  cross-examination.  Nothing  was  done  by  the 
Chairman  of  the  Commission  to  correct  such  conduct  on  the  part  of  partic¬ 
ipants  in  the  proceeding. 

(c)  It  was  evident  throughout  the  hearing  that  my  questions  were  re¬ 
sented  both  by  the  Commission  and  the  Company.  Toward  the  end  of  his 
examination,  the  Company’s  principal  witness  made  no  attempt  to  hide  his 
contumacious  conduct.  As  was  correctly  reported  by  the  Evening  Star, 
September  12,  1942,  “during  the  late  afternoon,  he  (the  Company’s  witness) 
displayed  considerable  annoyance  over  the  continued  Hankin  attack,  at  times 
turning  his  back  and  shouting  answers  over  his  shoulder.”  Nothing  was 
said  or  done  by  the  present  Chairman  to  correct  such  conduct  on  the  part 
of  the  witness. 

(d)  At  one  time,  after  I  directed  some  questions  to  the  Commission’s 
Chief  Accountant,  the  following  appears  in  the  record  (p.  623) : 

“Chairman  Flanagan.  Mr.  McElfresh,  did  you  make  that  calculation 
in  furtherance  of  your  investigation  of  these  accounts  and  allocations  as  an 
accountant? 

“Mr.  McElfresh.  No;  I  did  not,  sir. 

“Commissioner  Hankin.  In  what  capacity  did  you  make  that  calculation? 

“Mr.  McElfresh.  I  made  it  at  your  request. 

“Commissioner  Hankin.  As  Chief  Accountant  of  the  Public  Utilities 
Commission,  or  someone  I  met  on  the  street? 

“Mr.  McElfresh.  As  Chief  Accountant  of  the  Public  Utilities  Com¬ 
mission.”  ' 

Thus  the  implication  of  the  present  Chairman’s  question  seems  to  be  that 
information  furnished  by  the  Chief  Accountant  to  support  the  view  of  the 
majority  is  properly  the  information  of  an  accountant.  But  when  he  fur¬ 
nishes  information  in  opposition  to  that  view,  though  requested  by  one  of 
the  Commissioners,  he  is  not  even  acting  In  the  capacity  of  an  accountant. 
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According  to  the  procedure  adopted18  by  the  Commission, 
in  cases  where  there  is  a  division  of  opinion,  the  majority  opin-[ 
ion  and  order  must  be  submitted  to  the  minority  member;  if 
he  writes  a  dissenting  opinion,  it  is  submitted  to  the  majority 
so  that  they  might  have  an  opportunity  to  amend  the  majority 
opinion;  the  minority  member  then  has  an  opportunity  tc 
amend  his  opinion;  then  the  majority  and  minority  opinions, 
together  with  the  order,  may  be  issued.  In  this  case,  the  ma¬ 
jority  opinion  was  submitted  to  the  minority  member  on  Oc¬ 
tober  9th,  in  draft  form.  This  was  superseded  by  a  draft  dated 
October  12th,  in  which  there  were  many  material  changes. 
The  order  was  submitted  for  the  first  time,  in  final  mimeo¬ 
graphed  form,  on  October  13th.  On  the  same  day,  the  Com¬ 
mission  decided  to  issue  the  opinion  and  order  without  giv¬ 
ing  the  minority  Commissioner  an  opportunity  to  prepare  his 
dissent.  There  was  thus  no  opportunity  for  deliberation  or  dis¬ 
cussion  by  the  Commission  prior  to  the  decision  of  the  case. 

Operating  Expenses 

In  the  days  when  rate-making  was  full  of  speculation,  due  to 
the  supposed  constitutional  necessity  of  arriving  at  the  repro¬ 
duction  cost  value  of  utility  property,  the  regulatory  agencies 
had  a  sufficiently  difficult  task  when  they  concentrated  their  at¬ 
tention  on  the  rate  base.  The  utility  commissions  generally 
accepted  the  companies’  figures  relating  to  operating  revenue, 
and  very  little  was  done  by  way  of  scrutinizing  the  operating 
expenses.  Recently  the  Supreme  Court  held 10  that  the  Con¬ 
stitution  does  not  bind  rate-making  bodies  to  the  reproduction 
cost  theory.  No  longer  can  regulatory  agencies  insist  that 
they  are  compelled  to  compute  rates  upon  an  inflated  rate  base, 

11  “The  following  agreement  was  reached  covering  procedure  in  cases  of 
disagreement  between  Commissioners  prior  to  the  issuance  of  orders  or 
opinions:  Draft  of  the  majority  opinion  and  order  will  be  submitted  to 
minority  member  and  will  not  be  issued  until  minority  opinion  draft  has 
been  served  on  majority  members.  Majority  opinion  and  order  may  then 
be  modified,  and  if  the  minority  opinion  is  not  modified,  both  will  be  issued 
simultaneously.” 

(Minutes  of  the  Commission,  March  3, 1942,  p.  2161.) 

“  Natural  Gas  Pipe  Line  Co.  vs.  Federal  Povcer  Commission,  315  U.  S. 
62  S.  Ct.  736. 
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and  that  they  are  required  to  do  so  by  decisions  of  the  Supreme 
Court. 

There  can  also  be  no  doubt  that  the  proper  basis  for  deter¬ 
mining  a  reasonable  return  upon  the  property  invested  is  the 
amount  of  the  actual  investment,  which  is  the  actual  legiti¬ 
mate  original  cost  of  the  property,20  not  the  reproduction  cost 
of  something  which  probably  is  not  reproducible.  The  deter¬ 
mination  of  the  actual  cost  of  property  is  a  task  insignificant 
compared  with  that  involved  in  determining  value  on  a  repro¬ 
duction  cost  basis.  With  this  major  task  in  rate  making  re¬ 
duced  to  mere  auditing,  it  behooves  regulatory  commissions 
to  turn  their  attention  to  the  other  significant  elements  of  rate 
making,  namely,  the  deductions  from  gross  operating  revenue 
and  what  constitutes  a  reasonable  rate  of  return. 

A  public  utility,  which  is  entitled  to  a  reasonable  return, 
computed  by  net  operating  revenue,  is  under  a  constant  duty 
to  operate  as  economically  as  possible,  and  it  is  the  corre¬ 
sponding  duty  of  the  regulatory  agency  to  allow  as  deductions 
from  gross  operating  revenue  only  such  expenses  and  such  other 
charges  as  are  incurred  for  the  benefit  of  the  public,  not  for  the 
benefit  of  anyone  else.  This  rule  is  often  stated  in  somewhat 
different  language.  It  is  said  that  a  utility  is  entitled  to  a 
recoupment  of  all  its  operating  expenses,  provided  they  are 
reasonable.  There  is  also  a  rule,  however,  that  since  the  pub¬ 
lic  utility  is  a  private  corporation,  the  regulatory  agency  should 
not  interfere  with  the  managerial  functions  of  the  directorate 
of  the  corporation.  Adding  these  two  propositions  together, 
it  has  been  argued  that  all  expenses  incurred  must  be  allowed, 
unless  it  be  shown  that  the  directors  have  acted  in  disregard 
of  their  duties,  for  the  reasonableness  of  the  expenses  depends 
largely  upon  the  judgment  of  the  directors,  and  to  disallow 
1  expenses  as  being  unreasonable  would  constitute  an  interfer¬ 
ence  with  the  managerial  functions. 

i  The  fallacy  of  the  argument  lies  in  adopting  the  psycho¬ 
logical  processes  of  the  directors,  that  is,  their  judgment ,  as 
the-test  of  reasonableness.  What  has  been  the  practice  of  the 

*/»  re  Chicago  District  Electric  Generating  Corporation ,  30  P.  U.  R.  (NS) 
203 ;  Detroit  vs.  Pan-Handle  Eastern  Pipe  Line  Co.,  F.  P.  C.  Docket  No.  200, 
decided  September  23, 1942. 


other  utilities,  are  questions  which  hardly  furnish  a  propeif 
test  of  reasonableness.  They  are  tests  which,  of  necessity,  imj 
pinge  upon  the  managerial  functions  of  the  directors  of  the 
corporation. 

In  this  case  the  Commission  adopted  a  different  and  rather 
novel  test  of  reasonableness,  namely,  the  judgment  of  the 
Commission's  witness.  For  example,  with  reference  to  an  ad¬ 
justment  made  by  the  Company  in  computing  salaries  and 
commissions  chargeable  to  sales  promotion  expense ;  the  Com4 
mission,  after  describing  the  method  used  by  the  Company 
•said,  “and  since  this  is  the  method  used  by  the  Commission’s 
witness,  we  think  the  adjustment  is  proper”.21 

If  the  Commission  is  to  avoid  interference  with  managerial 
functions  in  this  regard,  it  must  apply  tests  of  reasonableness 
which  are  objective  and  which  are  not  a  function  of  the  judg  ¬ 
ment  of  the  directors.  In  determining  whether  the  amounts 
claimed  as  operating  expenses  are  properly  deductible  froir^ 
gross  revenues,  we  must  inquire:  (1)  Are  any  of  the  expendi¬ 
tures  contrary  to  law  or  to  the  commission’s  rules  and  regula  ¬ 
tions;  if  they  are,  then  they  are  unreasonable  per  $e;  and  (2) 
If  the  expenses  do  not,  on  their  face,  contravene  the  commis¬ 
sion’s  rules  and  regulations,  they  must,  nevertheless,  be  scru  ¬ 
tinized  as  to  whether  they  are  incurred  for  the  benefit  of  the 
consumers,  and  if  so.  to  what  extent.  Superimposed  on  these 
two  tests  is  the  proposition  that  the  quantum  of  proof  as  to 
reasonableness  is  not  the  same  as  to  all  types  of  expenditures. 
For  example,  there  is  a  difference  between  the  proof  necessary 
to  establish  reasonablenss  of  capital  expenditures  and  that 
necessary  to  establish  reasonableness  of  operating  expenses. 
In  the  former  case,  the  company  spends  its  own  money,  and  it 
may  well  be  assumed  that  a  utility  will  not  incur  unreasonably 
costs.  Therefore,  such  expenditures  need  not  be  deemed  un¬ 
reasonable,  unless  they  are  excessive  and  perhaps  raise  a  pre¬ 
sumption  of  gross  neglect,  collusion  or  fraud.22  In  the  case 

“  The  Commission  made  no  findings  of  fact  which  would  lead  to  the  coni- 
elusion  that  the  expenses  allowed  are  reasonable. 

”  Re  Pennsylvania  Power  and  Light  Co.  (F.  P.  C.  Opinion  No.  68),  de¬ 
cided  April  14, 1942. 
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of  expenses  incurred  by  the  company  as  operating  expenses, 
outlays  which  the  company  is  entitled  to  recoup  before  the  rate 
of  return  is  computed,  the  situation  is  entirely  different.  Here 
the  company  is  actually  spending  other  people’s  money,  and 
it  is  so  easy  to  be  liberal  with  expenditures  when  someone  else 
has  to  foot  the  bill. 

This  is  illustrated  by  the  facts  of  this  very  case.  In  the  1941 
proceeding,  it  appeared  that  the  Company  contributed  about 
SI ,200  to  the  Greater  National  Capital  Committee,  and  claimed 
the  amount  as  an  “expense”.  The  claim  was  disallowed.  This 
year  the  contribution  to  the  Committee  was  only  $$5.  How 
easy  it  would  have  been  for  the  Company  to  contribute  $1,200 
if  the  consumers  of  the  District  of  Columbia  were  made  to 
reimburse  the  Company!  How  quickly  the  directors  of  the 
Company  decided  that  only  about  $100  would  constitute  a  rea¬ 
sonable  contribution,  when  they  found  that  they  had  to  dig 
into  the  Company’s  own  coffers! 

1  With  these  considerations  in  mind,  let  us  look  into  the  Com¬ 
pany’s  operating  expenses. 

Expenses  Contrary  to  the  Commission’s  Rules  and 

Regulations 

i  Donations. — Under  our  Uniform  System  of  Accounts,  dona¬ 
tions  do  not  constitute  operating  expenses  and  must  be  charged 
to  Account  No.  538 — Miscellaneous  Income  Deductions.  Pur¬ 
suant  to  this  requirement,  charitable  contributions  had  been 
excluded  from  operating  expense.  Nevertheless,  the  Company 
included  in  its  operating  expense  a  number  of  donations,  among 
them  being  a  contribution  of  $1,250  to  the  United  Service 
Organizations  and  $S5  to  the  Greater  National  Capital  Com¬ 
mittee.  These  two  items  were  disallowed  by  the  Commission. 
I  agree  in  the  disallowance,  but  prefer  to  state  my  own  reasons, 
because  they  are  illustrative  of  the  reasons  for  disallowance 
of  additional  amounts  which  the  Commission  has  failed  to 
disallow. 

The  Company  argued  that  the  contribution  to  the  United 
Service  Organizations  should  not  be  eliminated  from  operating 
expense,  because  this  is  not  a  charitable,  but  a  military  or  a 
patriotic,  contribution ;  that  it  is  entirely  a  question  of  policy 
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whether  the  United  Service  Organizations  should  obtain  small 
contributions  from  large  numbers  of  persons  or  should  look  to 
large  contributions  from  a  few.  In  making  this  argument,  the 
Company  overlooks  the  essential  principle  behind  the  ruling 
that  charitable  contributions  may  not  be  charged  to  operating 
expense.  They  are  not  excluded  from  operating  expense  be¬ 
cause  they  are  charitable,  but  because  they  are  contributions. 
No  matter  how  laudable  the  purpose,  a  contribution  or  a  dona¬ 
tion  is  not- an  expense  incurred  for  the  benefit  of  the  consumer 
in  the  service  rendered  by  the  Company. 

In  disallowing  this  item,  we  do  not  interfere  with  the  judgj- 
ment  of  the  directors  of  the  Company.  On  the  contrary,  we 
may  applaud  such  contributions  and  encourage  even  greater 
contributions.  But  we  have  no  right  to  permit  the  Company 
to  be  magnanimous  at  the  expense  of  the  public.  We  have  n 
right  or  power  to  appoint  the  Company  as  an  agency  for  th 
collection  of  charitable  or  patriotic  donations,  and  we  have  n 
right  to  require  the  public  to  contribute  for  charitable  or  patri 
otic  purposes,  either  directly  or  through  the  Washington  Gass 
Light  Company. 

As  to  the  contribution  to  the  Greater  National  Capital  Com  ¬ 
mittee,  the  Company  stoutly  maintains  that  this  is  not  a  dona  ¬ 
tion  at  all,  but  an  “expense”  incurred  in  order  to  promote  the 
sale  of  gas,  which  is  to  the  benefit  of  the  consumer.  The  con¬ 
clusion  is  rather  far  removed  from  the  premise.  The  argument 
runs  as  follows:  The  Greater  National  Capital  Committed 
sponsors  conventions;  conventions  bring  people  to  Washing! 
ton;  their  activity  in  the  District  makes  them  hungry;  whe: 
they  get  hungry,  they  eat  in  restaurants ;  the  restaurants  mui 
cook  food,  and  in  doing  so.  must  burn  gas;  the  gas  is  suppli 
by  the  Company;  the  more  gas  sold,  the  less  the  cost  to  th 
consumer.  Ergo,  a  contribution  to  the  Greater  National  Capi 
tal  Committee  is  an  operating  expense  incurred  for  the  bene  ¬ 
fit  of  the  consumer.  A  better  Rube  Goldberg  cartoon  coulci 
not  have  been  devised!  By  a  parity  of  reasoning,  any  con¬ 
tribution  for  any  purpose  can  be  shown  to  inure  to  the  benefit 
of  the  consumer.  Such  explanations  of  contributions  as  operat  ¬ 
ing  expenses  do  not  constitute  proof,  but,  on  the  contrary,  casi 
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doubt  on  the  validity  of  the  Company’s  explanations  for  the 
treatment  of  other  contributions  as  operating  expenses. 

In  addition,  the  Company  included  the  following  items  in 
operating  expenses:  Tickets  to  Police  and  Fire  Outing — $10; 
tickets  to  Police  and  Fire  Field  Day — $30;  tickets  for  repre¬ 
sentatives  of  the  Company  to  a  dinner  to  the  retiring  Superin¬ 
tendent  of  Police — $50 ;  total — $90.  The  Company  was  quite 
ready  to  defend  these  as  items  of  operating  expense,  but,  upon 
the  suggestion  of  the  present  Chairman,  the  Company  con¬ 
ceded  these  items  as  being  improper.  Since  the  amount  at 
issue  is  small,  I  should  not  have  raised  these  questions,  except 
for  the  fact,  already  mentioned,  that  none  of  the  Commis¬ 
sioners  had,  prior  to  the  hearing,  any  opportunity  to  go  into  the 
accounts,  and  the  Commission’s  staff  merely  echoed  the  ex¬ 
planations  given  by  the  Company.  The  important  thing  about 
these  three  items  is  not  the  amount  involved,  but  that  there 
is  no  telling  what  might  have  been  found  in  the  accounts,  had 
they  been  carefully  analyzed. 

i  The  Company  also  contributed  $1,668.30  to  the  Institute  of 
Gas  Technology  in  Chicago.  It  explained  that  this  was  an 
operating  expense,  because  the  Institute  may  train  persons  who 
may  be  helpful  to  the  gas  industry,  that  thereby  this  Company 
may  be  benefited,  and  consequently  the  consumers  in  the  Dis¬ 
trict  of  Columbia  may  be  benefited.  These  problematical 
benefits  for  the  consumer  are  much  too  far  removed  from  ac¬ 
tuality  to  treat  the  contribution  as  anything  more  than  a  do¬ 
nation  to  an  educational  institution.23  Donations  are  no  less 
gifts  if  the  purpose  is  charitable,  patriotic,  educational  or 
otherwise. 

Services  on  Customers’  Premises. — Included  in  operating  ex¬ 
penses  is  the  sum  of  $440,814.81,  representing  Services  on  Cus¬ 
tomers’  Premises — Account  No.  769.  Of  this  amount,  $389,- 
098.33  has  been  allocated  to  services  rendered  in  the  District 
of  Columbia.  The  items  constituting  this  amount  do  not  cor¬ 
respond  to  any  items  prescribed  in  Account  No.  769,-  such  as, 
improving  character  of  service;  inspecting,  testing  or  adjust¬ 
ing  customers’  equipment;  inspecting  premises;  investigating 


1  a  The  Commission  made  no  finding  as  to  this  contribution,  but  apparently 
allowed  it  as  “reasonable.” 
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and  adjusting  service  complaints;  or  installing,  removing  and 
renewing  gas  lights.  The  items  constituting  this  amount  bear 
all  the  earmarks  of  merchandising  and  jobbing,24  with  nothin; 
to  show  that  the  Company  has  given  any  heed  to  the  instruc¬ 
tion  in  Account  No.  769  that  expenses  incurred  in  connection 
with  merchandising,  jobbing  or  contract  work  should  not  be 
included  in  this  account. 

In  order  to  prove  that  the  costs  were  not  incurred  in  con¬ 
nection  with  the  Company’s  appliance  business,  its  witnesses 
testified  that  the  expenses  represented  services  rendered  alike 
to  all  customers  having  these  appliances,  not  merely  those 
who  purchased  appliances  from  the  Washington  Gas  Light 
Company.  When  asked  for  a  breakdown  of  these  services  as 
between  customers  who  purchased  their  appliances  from  the 
Company  and  other  customers,  the  Company  would  not  sub 
mit  such  breakdown,  claiming  that  its  service  accounts  are  not 
so  classified  as  to  make  such  a  segregation  practicable.  In  the 
light  of  this  fact,  the  entire  sum  of  S3S9.09S.33  should  be  dis¬ 
allowed,  for  want  of  proof  that  the  items  included  constitut 
services  other  than  those  rendered  in  connection  with  merchan 
dising  and  jobbing. 

It  is  not  necessary,  however,  to  rest  the  disallowance  oh 
this  ground  alone.  Section  S  of  Order  No.  209S,  dated  August 
26,  1941,  provided  that  “all  piping,  fixtures  and  appliances  op 
the  customer’s  side  of  the  meter  should  be  installed  and  main¬ 
tained  under  the  responsibility  and  at  the  expense  of  the  cus¬ 
tomer  or  owner  of  the  premises”.  Under  this  provision,  it 
matters  not  whether  the  work  was  done  for  the  customers  who 


“They  are: 

Refrigerators _ ,, _ $  60, 424.  50 

Houheheating  appliances _ 1 _  167, 441. 47 

Househeating  appliances — Utilization  Dept _  1, 727.  OS 

Commercial  appliances _ _ _  33, 697. 68 

Commercial  appliances — Utilization  Dept _  59. 14 

Commercial  appliances — Government  Sales  Dept _  442. 92 

Other  appliances  and  miscellaneous,  (ranges  and 

water  heaters) - 135,518.60 

Other  appliances  and  miscellaneous  (ranges  and  water 

heaters) — Utilization  Dept _  25.38 

Maintaining  InstaUations _  41,478.05 


Distributed  to  Washington  Gas  Light  Company  of 
Montgomery  County,  Maryland -  (51, 716.4S) 

3S9,  098.  33 
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had  purchased  their  appliances  from  the  Company  or  for  other 
customers.  None  of  the  work  on  the  appliances  was  charge¬ 
able  to  the  rate  payers,  whether  the  work  properly  belonged  to 
merchandising  and  jobbing,  or  otherwise. 

The  Company  sought  to  distinguish  between  servicing  and 
maintaining  appliances.  If  you  put  an  appliance  in  proper 
working  condition,  it  is  rendering  service;  if  you  have  to  use 
new  parts,  you  maintain  the  appliances,  the  Company’s  wit¬ 
nesses  said.  It  will  be  noted  that  one  of  the  items  is  “Main¬ 
taining  installations — $41,478.85”.  Even  this,  according  to 
these  witnesses,  did  not  fall  within  the  requirement  that  piping, 
fixtures  and  appliances  shall  be  “installed  and  maintained 
*  *  *  at  the  expense  of  the  customer.”  In  presenting  these 
arguments  by  way  of  testimony,  the  Company  is,  in  effect, 
asking  us  to  distinguish  between  Tweedledum  and  Tweedledee. 
The  words  used  in  Section  8  are  clear.  To  install  means:  “To 
set  or  fix  in  position  for  use  or  service:  as,-  to  install  a  heating 
or  lighting  system”.  To  maintain  means:  “To  hold  or  keep 
in  any  particular  state  or  condition;  esp.  in  a  state  of  efficiency 
or  validity”.20  In  order  to  keep  a  refrigerator,  a  house  heating 
appliance  or  a  range  in  a  state  of  efficiency,  in  other  words,  in 
order  to  maintain  it,  it  may  be  necessary  to  adjust  parts  or 
make  repairs  with  or  without  any  parts.  The  distinctions 
sought  to  be  established  by  the  Company  have  no  foundation, 
either  in  fact  or  in  reason. 

The  Company  further  argued  that  to  charge  these  services  to 
individual  customers  might  result  in  disaster.  People  would 
undertake  to  adjust  their  own  appliances,  and  the  results 
would  be  explosions,  fire,  conflagration,  asphyxiation,  etc. 
The  argument  is  too  ridiculous  to  be  entertained.  It  may  as 
well  be  argued  that  the  Company  should  be  called  upon  when¬ 
ever  it  is  necessary  for  a  housewife  to  light  the  oven,  for  it 
may  happen  that  she  may  turn  on  the  gas,  fill  the  room  with 
it,  and  then  strike  a  match,  causing  the  entire  room  to  explode. 
Undoubtedly,  such  accidents  might  have  happened,  but  we 
i  live  in  an  age  when  daily  we  use  mechanisms  which  are  by 
far  more  hazardous  than  a  gas  appliance.  At  any  rate,  the 
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argument  has  no  validity  as  against  the  provision  of  Section 
8  of  Order  No.  2098. 

The  same  may  also  be  said  about  the  Company’s  argument 
that  it  is  necessary  or  desirable  to  charge  these  services  to  the 
rate  payers  in  general,  as  part  of  the  Company’s  effort  to  pro¬ 
mote  the  use  of  gas.  This  may  be  an  argument  for  the  elim¬ 
ination  of  Section  8,  but  by  no  means  an  argument  for  charg¬ 
ing  all  the  rate  payers  with  what  should  have  been  charged  to 
the  particular  customers.  The  Company  is  not  at  liberty  to 
disregard  the  Commission’s  order  merely  because  it  thinks  it 
can  promote  the  sale  of  gas  better  by  what  has  the  appear¬ 
ance  of  “free  service”.  There  was  a  good  reason  for  the  inclu¬ 
sion  of  Section  8,  and  that  is  the  requirement  that  the  service 
rendered  by  the  Company  be  as  inexpensive  as  possible.  If  this 
service  is  not  rendered  “free”,  then  there  will  not  be  as  many 
calls  upon  the  Company.  The  particular  customer  served 
may  have  to  pay  a  small  part  of  the  $400,000,  but  the  greatest 
part  of  this  sum  will  not  be  reflected  in  the  rates  charged  to  all 
consumers.  If  the  Company  is  anxious  to  promote  the  use 
of  gas,  it  may  consider  doing  so  by  lowering  expenses,  rather 
than  by  raising  them. 

Nothing  was  said  by  the  Commission  in  support  of  its  allow¬ 
ance  of  these  $389,098.33. 

Promotional  Expenses . — Included  in  operating  expenses  are 
items  totaling  $243,420.50 28  under  the  heading  of  “Sales  Pro¬ 
motion  Expense”,  of  which  $27,348.23  has  been  disallowed  by 
the  Commission.  I  think  that  the  remainder,  $216,072.27, 
should  also  be  disallowed.  Our  Uniform  System  of  Accounts 
permits  promotional  expenses,  but  there  are  two  limitations, 
first,  the  promotional  expenses  must  be  incurred  for  obtaining 
new  business,  and  second,  the  accounts  relating  to  sales  promo¬ 
tion  expenses  (Accounts  Nos.  785  to  787)  must  not  include 

"The  items  are  as  follows  : 

Supervision _ $83, 577. 50 

Salaries  and  commissions -  92,901.74 

Demonstration _  20,  S40. 46 

Advertising _  4S>,  794. 81 

Miscellaneous  Sales  Expense -  27,636.37 

Distributed  to  Washington  Gas  Light  Company  of  Mont¬ 
gomery  County,  Maryland _  (31, 330. 38) 

243, 42U  50 
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costs  incurred  in  connection  with  merchandise  or  appliance 
sales. 

The  Company’s  witnesses  admitted  that  in  making  these 
expenditures  no  distinction  could  be  made  between  old  and 
new  business,  and  that  all  gas  promotional  expenses  were  in¬ 
curred  generally  for  the  purpose  of  promoting  the  sale  of  gas. 
Yet,  there  is  good  reason  for  the  distinction  made  in  the  Uni¬ 
form  System  of  Accounts  between  expenditures  incurred  in 
order  to  keep  old  customers  and  those  made  to  get  new  cus¬ 
tomers.  The  former  may  not  be  included  in  operating  ex¬ 
pense,  although  the  latter  may.  To  charge  to  promotional  ex¬ 
pense  the  amounts  spent  for  keeping  old  customers  from  going 
into  the  use  of  a  competitive  service,  like  that  of  the  electric 
company,  really  means  that  the  utilities  get  the  consumers 
“coming  and  going”.  As  the  Illinois  Commerce  Commission 
said: 27 

It  is  the  opinion  of  this  Commission  that  a  house 
holder  in  Chicago  should  not  be  called  on  to  pay  in  his 
rates  for  gas  service  the  costs  which  the  company  may 
incur  to  hold  his  business,  and  also  to  pay  in  his  rates 
for  electric  service  the  cost  which  the  electric  company 
may  incur  in  an  effort  to  take  that  business  away  from 
the  gas  company.  The  stockholders  of  the  Company 
may  permit  the  management  to  incur  expenses  to  retain 
such  business  as  it  may  see  fit,  but  they  cannot  look  to 
the  rate  payer  to  reimburse  them  for  such  expenses. 

There  is  another  reason  why  promotional  expenses  to  keep 
old  customers  are  not  a  proper  charge  against  the  consumer. 
Such  promotional  expenses  are  really  expenses  incurred  to  keep 
the  customers’  good  will.  If  these  expenditures  are  charged 
to  the  consumers,  then  it,  in  effect,  means  that  the  consumers 
are  made  to  pay  for  their  own  good  will.  It  has  already  been 
established  that  utilities  are  not  entitled  to  increased  rates 
based  on  the  value  of  customers’  good  will  included  in  the  rate 
base.  The  inclusion  of  such  promotional  expenses  in  operat¬ 
ing  expense  is  another  way  of  accomplishing  the  same  forbidden 
result. 

71  In  re:  People «  Oa«  Light  and  Coke  Co.,  19  P.  U.  R.  (N.  S.)  177,  265. 
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In  view  of  the  fact  that  the  promotional  expenses  were  in¬ 
curred  for  the  purpose  of  promoting  the  sale  of  gas  generally, 
and  not  merely  for  the  purpose  of  obtaining  new  business, 
this  item  should  be  disallowed  for  want  of  proof  showing  what 
part  of  the  expense,  if  any,  was  incurred  for  the  purpose  of 
getting  new  business. 

But  there  is  still  another  reason  why  this  item  of  sales  pro¬ 
motion  expense  should  be  disallowed.  This,  like  the  one  per¬ 
taining  to  service  on  customers’  premises,  does  not  conform 
to  the  instructions  in  the  Uniform  System  of  Accounts  that 
expenses  incurred  in  connection  with  merchandise  or  appliance 
sales  should  not  be  included.  The  Company  did  make  a  gen¬ 
eral  allocation  of  some  of  the  items,  between  merchandise  and 
jobbing,  on  the  one  hand,  and  sales  promotion  expense  on  the 
other.  The  division  was  20  per  cent  for  the  former,  and  80 
per  cent  for  the  latter.  The  Company  made  that  division  on 
the  basis  of  their  best  considered  judgment,  but  they  could  pro¬ 
duce  no  facts  upon  which  that  judgment  was  based.  In  fact, 
the  attitude  of  the  Company  is — this  is  our  opinion,  and  that 
is  alii  here  is  to  it. 

Under  the  Uniform  System  of  Accounts,  merchandising, 
jobbing  and  contract  work  must  be  included  in  Account  No. 
789  of  the  operating  expense  accounts,  if  the  State’s  statutes 
or  orders  of  the  Commission  having  jurisdiction  over  the  utility 
permit  income  to  be  reported  as  an  operating  expense  item. 
Otherwise,  such  expenses  must  be  reported  in  Account  No.  520, 
as  non-operating  expenses.  This  matter  had  an  interesting 
history  in  the  regulation  of  the  Gas  Company  by  this 
Commission. 

Prior  to  1931,  the  Company,  in  accordance  with  the  system 
of  accounts  then  in  effect,  treated  its  appliance  business  as  part 
of  its  utility  business  and  charged  both  the  income  and  expense 
to  operating  revenues  and  expenses.  The  appliance  business 
was  operated  at  a  loss,  and  the  loss  was  charged  to  the  consum¬ 
ers,  on  the  theory  that  these  losses  constituted  legitimate  pro¬ 
motional  expenses.  On  March  12, 1931,  the  Commission  issued 
Order  No.  900,  in  which  it  held  that  the  cost  of  handling,  dis¬ 
playing  and  marketing  appliances  should  not  be  borne  by 
the  consumers  as  a  whole,  nor  taken  into  consideration  in  ar- 
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riving  at  any  rate  to  be  charged  for  gas  service.  After  provid¬ 
ing  how  the  revenues  shall  be  treated  in  the  new  account  set 
up,  and  after  directing  that  the  cost  should  be  charged  to  this 
account,  the  order  specifically  provided : 

This  account  shall  also  be  charged,  with  the  compen¬ 
sation  of  all  employees  engaged  in  the  purchase,  sale, 
delivery,  installation,  displaying,  demonstrating  and 
marketing  of  merchandise  or  of  jobbing  or  contract 
work,  to  the  extent  that  such  employees  are  so  engaged, 
together  with  supervisory  expenses  incident  thereto,  all 
advertising  of  such  merchandise  or  work  and  expenses 
incident  thereto,  rental  of  display  rooms,  showrooms  and 
warehouses,  either  in  rented  quarters  or  in  property 
owned,  to  the  extent  that  such  quarters  are  used  for 
the  merchandise  and  jobbing  departments,  the  cost  of 
house  services  associated  with  the  use  of  space  for  such 
purposes,  the  compensation  of  employees  engaged  in 
billing,  collecting  and  keeping  the  records  associated 
with  the  merchandise  and. jobbing  department,  to  the 
extent  that  they  are  so  engaged,  the  costs  of  adjustments 
of  merchandise  incident  to  its  installation  and  condition¬ 
ing  for  use,  the  cost  of  making  good  any  guaranty  of 
merchandise  or  jobbing  work,  the  cost  of  removing  and 
reconditioning  repossessed  merchandise,  and  all  other 
expenses  incident  to  or  connected  with  the  merchandise 
and  jobbing  department  not  provided  for  in  the  for¬ 
going.  [Italics  supplied.] 

By  Order  No.  1846,  dated  January  11,  1940,  adopting  the 
Uniform  System  of  Accounts  prescribed  by  the  Federal  Power 
Commission,  the  Public  Utilities  Commission  rescinded  Order 
No.  900,  and  adopted  the  text  of  Income  Account  No.  520,  and 
further  provided  that  the  list  of  items  set  out  under  Account 
789  shall  be  applicable  in  governing  the  charges  and  credits 
to  be  made  in  Account  No.  520.  The  items  in  Account  No.  789 
are  substantially  the  same  as  those  included  in  the  above- 
quoted  language  of  Order  No.  900,  and,  in  rescinding  this  order, 
there  w’as  no  intention  to  vary  the  substance  of  what  should 
be  included  as  expenses  in  Account  No.  520. 
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It  will  be  noted  that  Order  No.  900  provides  that  all  adver¬ 
tising  of  merchandise  shall  be  excluded  from  operating  expense. 
Account  No.  789  includes,  as  its  first  item,  advertising  in  con¬ 
nection  with  the  sale  of  merchandise.  A  mere  glance  at  the 
book  of  advertising  submitted  by  the  Gas  Company  showed 
advertisements  of  merchandise,  or  in  connection  with  the  sale 
of  merchandise,  and  the  Company’s  witnesses  testified  that} 
only  a  part  of  such  advertising  was  allocated  to  merchandise} 
and  jobbing.  It  is  evident  that  the  Company  followed  neither 
Order  No.  900  nor  the  Uniform  System  of  Accounts  in  the 
treatment  of  advertising.  The  Company  argues  that  the  Uni¬ 
form  System  of  Accounts  does  not  preclude  allocations  of  ex¬ 
pense  as  between  various  items  of  account.  That  undoubtedly 
is  so.  But  while  some  items  may  be  allocated,  others  may  not. 
Assuming  that  all  items  are  subject  to  allocation,  there  must, 
nevertheless,  appear  some  basis  for  allocation  rather  than  the 
mere  opinion  or  judgment  of  the  Company. 

It  is  not  necessary  to  burden  this  opinion  with  illustrations 
of  the  fact  that  the  other  items  included  in  Sales  Promotion 
Expense  are  subject  to  the  same  deficiencies.  For  example, 
there  is  nothing  to  show  that  the  item  of  supervision — $83,- 
577.50 — actually  related  to  the  cost  of  supervising  and  directing 
the  Sales  Department  and  the  solicitation  of  new  business; 
there  is  nothing  to  show  that  the  salaries  and  commissions 
($92,901.74)  were  paid  for  canvassing  and  soliciting  new  busi¬ 
ness;,  there  is  nothing  to  show  that  demonstrations  ($20,- 
840.46)  has  nothing  to  do  with  the  cost  of  employees  engaged 
in  selling  merchandise  and  appliances;  and  there  is  nothing 
to  show  that  the  miscellaneous  sales  expense  ($27,636.37)  in¬ 
cluded  only  the  cost  of  labor  and  materials  used  and  expenses 
incurred  in  soliciting  new  business.  There  is  nothing  to  show 
that  any  of  these  items  excluded  the  17  items  set  forth  in 
Account  789. 

The  Commission  made  no  findings  in  respect  of  all  these 
questions.  It  did  recognize  that  the  Company  had  not  made 
a  sufficient  showing.  With  reference  to  the  items  for  advertiz¬ 
ing  it  said:  “The  fact  that  the  Company  segregates  appliance 
advertising  from  its  other  or  institutional  advertising  might 
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of  itself  be  sufficient  grounds  for  saying  that  all  of  such  adver¬ 
tising  relates  entirely  to  the  Merchandising  Activities  of  the 
Company”.  Why  did  not  the  Commission  so  hold?  What  are 
the  counterbalancing  reasons?  One  finds  only  this:  “However, 
in  view  of  the  practice  of  participating  in  advertising  campaigns 
of  other  dealers  we  will  go  no  further  than  the  adjustment 
made  by  the  Commission’s  witness”.  And  now  one  may  con¬ 
tinue  to  wonder  what  connection  there  is  between  the  Com¬ 
pany’s  practice  and  the  requirements  of  our  system  of  accounts, 
and  whether  the  Commission  has  surrendered  its  function  of 
judicial  determination  to  its  witness. 

In  view  of  the  above,  I  think  that  the  entire  amount  of 
sales  promotion  expense  should  be  disallowed. 

Expenses  Not  for  the  Benefit  of  Consumers 

The  above  items  claimed  as  operating  expense  should  be 
disallowed  because  they  do  not  comply  with  the  Commission’s 
accounting  orders,  rules  or  regulations.  The  reverse  does  not 
follow.  The  mere  fact  that  items  of  expense  do  fall  within 
the  operating  expense  classification  of  the  System  of  Accounts 
does  not  mean  that  they  should  be  allowed.  The  question  still 
remains  whether  the  claimed  items  of  expense  are  incurred  in 
the  service  of  the  public,  and  to  what  extent.  To  hold  other¬ 
wise  would  mean  to  reduce  the  rate  making  function  to  mere 
bookkeeping  and  to  surrender  this  judicial  function  to  the 
accountants.28  No  system  of  accounts  has  been  devised,  nor 
will  a  system  of  accounts  probably  ever  be  devised,  which  will 
distinguish  between  expenditures  incurred  for  the  benefit  of  the 
consumers  and  those  incurred  for  the  benefit  of  the  corpora¬ 
tion’s  stockholders.  For  this  reason,  we  must  weigh  the  items 
of  expense  to  the  end  that  the  consumers  should  not  be  required 
to  pay  for  something  which  does  not  represent  a  service  to 
them,  but  a  service  to  others. 

**  This  is  a  complete  answer  to  the  reasoning  of  the  majority  that  all  the 
operating  expenses,  except  those  disallowed  have  been  recorded  in  accord¬ 
ance  with  the  Uniform  System  of  Accounts  and  that  they  are  "fair  and 
reasonable  and  properly  considered  in  the  determination  of  rates  under 
the  sliding-scale  arrangement”. 


Association  Dues. — This  is  illustrated  by  the  inclusion  of 
association  dues  in  Account  No.  801 — Miscellaneous  Generajl 
Expenses.  Does  the  inclusion  of  association  dues  mean  that 
the  rate  payers  may  be  charged  whatever  dues  the  Company 
chooses  to  pay,  whether  that  constitutes  a  service  to  them  or 
otherwise?  I  think  not.  For  example,  it  would  be  unthink¬ 
able  to  allow  as  operating  expense  dues  or  other  contributions 
made  to  political  organizations.  It  follows  that  only  suet, 
association  dues  may  be  charged  to  the  consumers  as  are  of 
benefit  to  them  in  the  service  rendered  by  the  Company. 

The  Company  is  a  member  of  the  American  Gas  Association 
and  pays  annual  dues  of  about  86,000.  It  may  be  assumed, 
for  the  purposes  of  this  proceeding,  that  this  is  a  proper  item 
in  operating  expense.  But  the  Company  has  also  charged 
to  operating  expense  dues  to  the  American  Management  Asso¬ 
ciation  (8100),  dues  to  the  United  States  Chamber  of  Com¬ 
merce  (8150),  dues  to  the  Merchants  and  Manufacturers  Asso¬ 
ciation  (8150),  and  dues  to  the  Better  Business  Bureau  (8225). 
How  do  these  payments  result  in  improved  gas  service  to  the 
public?  The  record  does  not  show  to  what  extent  this  Com¬ 
pany  is  actually  benefiting  from  membership  in  these  organiza¬ 
tions.  This,  however,  is  a  minor  phase  of  the  problem.  The 
more  immediate  and  important  question  is:  To  what  extent 
is  the  rate  payer  benefiting  from  the  fact  that  the  Washington 
Gas  Light  Company  is  contributing  to  the  support  of  these 
organizations?  When  such  expenditures  are  incurred,  and 
they  are  brought  into  issue,  the  burden  is  on  the  Company  to 
show  the  extent,  if  any,  the  rate  payer  is  benefiting  from  these 
expenses.  The  record  has  not  developed  these  elements  of  fact. 
No  showing  was  made  by  the  Company,  apart  from  its  general 
claim  that  the  Company  gets  “industrial  information”  from 
these  organizations.  If  this  is  the  entire  justification  for  the 
treatment  of  dues  as  expenses,  it  is  my  opinion  that  they  should 
be  disallowed. 

It  is  not  for  us  to  bear  the  burden  of  proof  and  to  seek  out 
information  why  dues  or  other  contributions  to  various  organ¬ 
izations  should  be  disallowed  from  operating  expense.  How¬ 
ever,  in  the  brief  time  at  my  disposal,  I  did  have  occasion  to 
look  into  two  items  of  dues  paid  out  by  this  Company — dues 
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to  the  National  Association  of  Manufacturers  ($100)  and  a 
contribution  to  the  National  Industrial  Information  Com¬ 
mittee  ($250).  Here  also,  the  Company’s  evidence  in  sup¬ 
port  of  these  expenses  consisted  merely  of  a  statement  that 
“they  disseminate  information  of  value  to  the  industry  gen¬ 
erally’’.  This  is  hardly  a  reason  for  making  a  contribution  and 
charging  it  to  the  rate  payer,  even  if  the  organizations  did 
actually  furnish  information.  However,  the  National  Asso¬ 
ciation  of  Manufacturers  and  its  Committee  on  Industrial  In¬ 
formation  had  figured  very  prominently  in  the  investigation 
made  by  the  Senate  Committee  on  Education  and  Labor,  pur¬ 
suant  to  S.  R.  266  of  the  74th  Congress,  concerning  violations  of 
the  right  of  free  speech  and  assembly  and  interference  with  the 
right  of  labor  to  organize  and  bargain  collectively.  In  his  re¬ 
port  concerning  the  National  Association  of  Manufacturers 
(Report  No.  6,  Part  6,  76th  Congress,  1st  Session),  Senator 
LaFollette  said  (page  154) : 

The  National  Association  of  Manufacturers  had  op¬ 
posed  the  principal  legislative  measures  sponsored  by 
the  national  administration  during  the  Congressional 
session  of  1935.  It  had  opposed  the  National  Labor 
Relations  Act,  the  Social  Security  Act,  the  Banking 
Act,  the  Utility  Holding  Company  Act,  and  the  Presi¬ 
dent’s  tax  program.  In  spite  of  the  Association’s  oppo¬ 
sition,  all  these  measures  became  law.  This  was  a  great 
blow  to  the  Association;  but  its  officers  remained  un¬ 
daunted  and  they  redoubled  their  propaganda  efforts. 
The  program  of  ‘education’  that  was  initiated  in  1933 
and  1934  now  became  its  principal  weapon  of  defense 
for  the  status  quo  and  it  was  carried  forward  with 
mounting  intensity  *  *  *. 

In  Chapter  5  of  Part  6  of  his  Report,  Senator  LaFollette  ana¬ 
lyzes  the  nature  and  techniques  of  the  Association’s  propa¬ 
ganda  material.  There  is  no  doubt  in  my  mind  that  the  Asso¬ 
ciation  was  not  one  engaged  in  disseminating  industrial  infor¬ 
mation  for  the  purpose  of  improving  the  gas  service  to  the 
public,  but  was  and  is  a  propaganda  organization  for  the  pur¬ 
pose  of  disseminating  a  point  of  view  on  industrial  relations. 


There  should  be  no  objection  on  the  part  of  this  Commission 
to  contributions  by  the  Company,  even  for  such  purposes.  In 
other  words,  we  need  not  interfere  with  their  managerial  judg  ¬ 
ment.  But  the  Company  should  not  be  made  a  vehicle  whereby  - 
the  rate  payer  would  be  compelled  to  pay  for  the  upkeep  o:: 
such  propaganda. 

In  view  of  the  above,  the  dues  and  contributions  to  various 
organizations  should  be  disallowed  in  the  sum  of  $975.00.::9 

Salaries . — One  must  not  forget  that  a  public  utility  is  en  ¬ 
gaged  in  a  service  to  the  public.  While  it  has  often  been  saic 
that  the  persons  engaged  in  such  public  calling  cannot  serve 
two  masters  at  the  same  time,  the  fact  remains  that  the  officers 
and  executives  of  the  corporation  do  serve  both  the  public  and 
their  stockholders,  and  very  often  the  interests  they  serve  are 
in  conflict.  Wrhen  the  executives  and  other  officers  find  them¬ 
selves  in  this  dual  service,  it  is  reasonable  that,  insofar  as  the: 
service  is  rendered  to  the  public,  the  rate  payers  should  pay 
for  it;  insofar  as  it  is  rendered  to  the  stockholders,  the  latter 
should  pay  for  it.  Of  course,  it  is  not  possible  to  apportion 
with  any  degree  of  accuracy  how  much  should  be  paid  by  the 
rate  payers  and  how  much  by  the  stockholders.  Nevertheless, 
there  are  bases  of  comparison  which  give  approximate  idea 
of  the  amount  which  the  public  usually  pays  for  services  requir-| 
ing  similar  amounts  of  ability  and  effort. 

The  testimony  introduced  by  the  Company  was  limited  to 
ffie  fact  that  the  salary  of  the  President  during  the  year  w*as 
$31,666.50; 30  the  salary  of  the  Vice  President  and  General 
Manager  was  $18,000;  that  of  the  Vice  President  and  Treas¬ 
urer  $15,000;  that  of  the  Assistant  Vice  President  $8,800;  and 
that  of  the  General  Counsel  $18,000;  and  that  these  salaries 
w’ere  set  by  the  Board  of  Directors.  The  contention  is  that  the 
Commission  may  not  disallow  any  part  of  these  expenses, 
unless  the  Board  of  Directors  had  acted  in  an  arbitrary  or  un¬ 
reasonable  manner;  otherwise,  we  should  be  interfering  with 
the. managerial  functions  of  the  corporation. 

**  The  Commission  made  no  findings  as  to  these  disputed  items,  but  allowed 
them  as  “reasonable”. 

30  On  the  basis  of  $32,500  per  year. 
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As  has  been  stated,  it  is  not  necessary  to  interfere  with  the 
managerial  functions  of  the  corporation  in  order  to  ascertain 
the  reasonable  amounts  which  the  public  should  pay  for  the 
services  of  the  officers  and  executives  of  the  corporation.  It 
may  be  assumed  that  the  directors  acted  in  full  compliance 
with  their  duties  as  directors  in  voting  such  salaries  to  these 
officers.  It  may  even  be  assumed  that  the  value  of  their 
services  is  many  times  what  is  actually  paid  to  them.  The 
pertinent  questions  are:  Whom  are  these  men  serving?  To 
what  extent  should  the  consumers  of  gas  be  required  to  pay 
for  such  services?  Assuming  that  these  officers  and  executives 
devote  full  time  in  behalf  of  the  consumers,  what  are  the  com¬ 
parable  salaries  which  the  public  pays  for  similar  services? 
Is  it  conceivable  that  the  services  rendered  by  the  President 
of  the  Company  are  worth  to  the  public  more  than  one  and  one- 
half  times  as  much  as  those  of  a  Justice  of  the  Supreme  Court 
of  the  United  States;  or  more  than  twice  that  of  a  Cabinet 
Officer ;  or  more  than  three  times  that  of  a  Member  of  Congress ; 
or  more  than  three  and  one-half  times  that  of  a  Commis¬ 
sioner  of  the  District  of  Columbia?  Is  there  any  compari¬ 
son  in  the  amount  of  knowledge,  ability,  work  and  effort  re¬ 
quired,  between  the  position  of  the  President  of  the  Wash¬ 
ington  Gas  Light  Company,  and  these  other  positions  of  public 
service?  Why  should  the  public  be  required  to  pay  S32.500 
for  the  services  of  the  President  of  the  Company  merely  because 
the  payment  is  made  through  a  public  utility  corporation  rather 
than  through  a  governmental  agency? 

These  questions  have  never  been  answered  in  the  record. 
I  think  that  the  answer  lies  in  the  proposition  that,  when  the 
public  pays  for  a  public  service,  it  should  not  be  required  to  pay 
more  than  for  comparable  public  services.  If  the  directors  of 
the  corporation,  within  their  judgment  and  discretion,  think 
that  they  should  pay  much  higher  salaries,  they  may  do  so  in 
the  interest  of  the  stockholders,  but  we  should  not  permit  such 
salaries  to  be  charged  to  the  public. 

What  are  the  comparable  public  services  in  this  jurisdiction? 
The  position  of  public  service  in  the  District  of  Columbia  most 
comparable  to  that  of  the  President  of  the  Washington  Gas 
Light  Company  is  that  of  the  head  of  the  Water  Department 
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of  the  District  of  Columbia.  He  receives  a  salary  of  $5,600 
per  year.  True,  his  work  is  generally  supervised  by  the  En¬ 
gineer  Commissioner  of  the  District  of  Columbia,  but  the 
latter  receives  a  salary  of  only  $9,000  per  year.  If  we  allow, 
as  the  public’s  part  of  the  salary  of  the  President  of  the  Wash¬ 
ington  Gas  Light  Company,  as  much  as  $10,000  per  year,  no 
injustice  can  possibly  result.  Similarly,  the  public’s  share  of 
the  salary  of  the  Vice  Presidents  might  be  put  at  $8,000  per 
year,  and  that  of  the  Assistant  Vice  President  at  $6,000  per  year. 
The  work  of  the  General  Counsel  of  the  Company  may  b|e 
compared  to  that  of  the  Corporation  Counsel  of  the  District  of 
Columbia,  except  that  it  is  very  much  more  limited  in  scope. 
True,  the  General  Counsel  of  the  Washington  Gas  Light  Com¬ 
pany  must  pay  his  own  overheads,  but  it  is  also  true  that  the 
Washington  Gas  Light  Company  is  only  one  of  his  clients;. 
If  we  were  to  allow  $9,000  as  the  public’s  share  of  his  annual 
salary,  that  would  be  more  than  sufficient. 

None  of  the  above  questions  were  even  considered  by  the 
majority.  I  think  that  the  salaries  of  general  officers  and 
executives  for  rate  making  purposes  should  be  reduced  by 
$50,966.50. 

Taxes 

The  sliding-scale  arrangement  provides  that  in  computing 
the  net  amount  available  for  return,  allowance  should  be  made 
for  “reasonable  accruals  for  taxes”.  The  word  reasonable, 
has  already  been  indicated,  refers  to  the  taxes  to  be  allow' 
for  rate  making  purposes.  Any  taxes  which  do  not  contri 
ute  to  the  service  rendered  to  the  public  are  not  in  any  sense 
reasonable  allowances  for  rate-making  purposes. 

Capital  Stock  Taxes. — So  far  as  the  public  is  concerned,  it 
is  interested  in  receiving  gas  sendee.  It  is  not  concerned  with 
the  question  whether  that  service  is  rendered  by  an  individual!, 
a  partnership  or  a  corporation.  Utilities  are  not  ordinarily) 
operated  by  individuals,  because  the  amount  of  investment  is 
generally  too  large  to  be  borne  by  a  single  person.  Where  a 
group  of  persons  undertake  to  do  such  business,  there  are 
various  forms  of  business  enterprise  available  to  them,  and  the 
form  usually  adopted  is  the  corporate  form.  There  are  dis- 
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tinct  advantages  which  attend  the  doing  of  business  in  cor¬ 
porate  form,  and,  if  persons  engaged  in  a  utility  enterprise 
desire  to  profit  by  these  advantages,  they,  not  the  rate  payers, 
1  should  pay  those  expenses  which  are  incident  to  the  conduct  of 
business  in  corporate  form. 

The  stockholders  should  bear  the  burden  of  capital  stock 
taxes  (totaling  848,155.11),  because  these  are  taxes  imposed 
on  the  privilege  of  doing  business  in  corporate  form.  They 
are  unlike  other  excise  taxes  or  property  taxes  which  are  inci¬ 
dent  to  the  business  of  the  utility.  Such  taxes  are  allowable 
as  deductions  from  operating  revenue,  because  they  are  paid 
in  order  to  preserve  the  business  of  the  utility.  Capital  stock 
taxes,  however,  being  imposed  on  the  doing  of  business  in  cor- 
'  porate  form  inure  to  the  benefit  of  the  stockholders,  not  the 
consumers,  and  the  stockholders  should  therefore  bear  the  cost 
of  such  taxes.31  Since  the  capital  stock  taxes  are  a  charge  on 
the  privilege  of  doing  business  in  corporate  form,  they  cannot 
be  said  to  be  “reasonable  accruals  of  taxes’'  chargeable  to  the 
rate  payers. 

Income  Taxes. — This  brings  us  to  the  main  question  pre¬ 
sented  by  the  interveners,  namely,  the  amount  which  should  be 
allowed  as  a  deduction  from  gross  revenue  for  income  taxes. 
It  is  my  view  that  income  taxes  should  not  be  allowed  at  all  as 
deductions  from  gross  revenue.  These  are  direct  taxes  imposed 
on  the  corporation’s  net  income,  after  deduction  of  all  expenses. 
They  are  not  taxes  imposed  in  connection  with  the  gas  service, 
but  after  the  service  is  rendered  and  the  charges  are  paid.  The 
entire  theory  of  the  income  tax  is  that  it  must  operate  as  a 
direct  tax  on  the  income  and  should  not  be  passed  on  to  others. 
To  allow  such  taxes  as  a  deduction  from  gross  revenue  actually 
means  that  the  regulatory  commission  exempts  the  utility  cor¬ 
poration  from  the  payment  of  an  income  tax  and  shifts  the  bur¬ 
den  of  that  tax  to  the  consumers.  In  the  absence  of  a  statutory 
provision  to  that  effect,  which  would  virtually  exempt  utility 
corporations  from  the  payment  of  income  taxes,  I  do  not  think 
that  the  Commission  has  the  power  or  authority  to  grant  such 
an  exemption. 

” In  re  Long  Inland  Light  Company  (N.  Y.  P.  S.  C.),  18  P.  U.  R.  (N.  S.) 
65,  207. 
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I  realize  that  this  is  a  minority  view,  and  that  the  Supreme 
Court  itself  has  held  that  income  taxes  are  properly  deductible 
from  gross  revenue.  I  therefore  do  not  urge  at  this  time  that  sill 
of  the  Company’s  income  taxes  should  be  disallowed  as  a  de¬ 
duction  from  operating  revenue.  I  think,  however,  that  this 
question  should  be  brought  to  the  Supreme  Court  for  early  re¬ 
consideration. 

The  allowance  of  income  taxes  as  a  deduction  from  gross 
revenue  does  not  mean  that  all  income  taxes  must  be  allowed. 
Among  the  items  of  income  taxes  paid  by  the  Washington  Gas 
Light  Company  during  the  past  test  year,  is  an  excess  profits 
tax  of  $63,663.79.  The  Commission’s  staff  suspended  this 
amount,  but  credited  the  income  taxes  with  31%  thereof,  be¬ 
cause,  had  the  excess  profits  tax  not  been  paid,  the  normal 
tax  and  surtax  would  have  been  increased  by  $19,735.77.  The 
Commission  has  sustained  this  suspension,  and  rightly  so,  be¬ 
cause,  as  a  public  utility,  the  Washington  Gas  Light  Company 
is  not  entitled  to  any  excess  profits.  To  make  the  consumeiis 
pay  a  rate  which  would  permit  excessive  profits,  and  then  to 
require  them  to  pay  the  excess  profits  tax,  would  be  heaping 
injury  upon  an  injury. 

Assuming  that  income  taxes,  other  than  excess  profits  taxes, 
may  properly  be  deducted  from  gross  revenue,  the  question 
still  remains  whether  it  would  be  reasonable  to  allow  a  deduc¬ 
tion  for  the  entire  amount  of  income  taxes  paid  during  the 
test  year.  We  are  passing  through  a  state  of  emergency  id 
which  our  Nation,  together  with  the  other  United  Nations,  is 
fighting  for  the  existence  of  our  civilization,  not  merely  for  the 
existence  of  our  own  institutions.  We  are  engaged  in  a  war 
which,  more  than  any  other  war  in  the  past,  involves  not  only 
the  military  forces,  but  also  all  of  our  economic  forces,  and 
even  relationships  which  are  neither  military  nor  economic. 
It  has  become  established  that  not  only  our  military  machine, 
but  also  our  entire  economic  life,  must  be  geared  to  the  exigenf 
cies  of  this  war. 

First  in  preparing  for  this  gigantic  struggle  and  then  in  the 
prosecution  of  the  war  itself,  Congress  imposed  heavier  taxes 
than  were  ordinarily  necessary  to  keep  the  wheels  of  Gov¬ 
ernment  going.  Various  types  of  taxes  were  imposed;  among 
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them,  significantly,  increased  income  taxes,  on  the  theory  that 
each  and  every  person  must  shoulder  the  burden  and  responsi¬ 
bility  of  the  war. 

For  the  years  1936  through  1939,  the  income  taxes  paid  by 
the  Company  amounted  to  19%  of  its  net  income.  In  the  next 
year  the  tax  burden  rose  to  31%,  and  in  1942  to  40%.  Should 
these  added  taxes  be  passed  on  to  the  consumers?  Should  the 
consumers,  who  bear  their  own  tax  burden,  also  bear  the  burden 
imposed  by  Congress  on  the  Company  to  aid  in  the  prosecu¬ 
tion  of  the  war?  I  think  these  additional  taxes  should  under 
no  circumstances  be  passed  on  to  the  consumers.  We  should 
hot  create  a  class  of  corporations  exempt  from  the  duty  of 
contributing  to  the  Nation’s  fight  for  its  existence. 

Recently,  the  Federal  Power  Commission  arrived  at  the 
same  conclusion.32  Commissioner  Scott,  speaking  for  the  Com¬ 
mission,  said: 

We  take  judicial  notice  of  the  fact  that  our  country  is 
waging  a  war  for  survival.  It  is  common  knowledge 
that  there  will  be  increased  tax  burdens  resulting  from 
the  requirements  inherent  in  a  global  conflict.  Business 
as  usual  is  out — in  fact,  a  great  many  so-called  “small 
enterprises”  have  ceased  to  exist.  Normal  business  dur¬ 
ing  this  period  of  grave  emergency  is  at  an  end.  Ob¬ 
viously,  no  one  can  expect  to  maintain  a  status  or  con¬ 
dition  of  business  unaffected  by  the  holocaust  now 
sweeping  the  world.  Increased  tax  burdens  must  be 
borne  by  the  utility  which  enjoys  a  monopolistic  po¬ 
sition  in  the  economic  field,  as  well  as  by  others  who 

have  no  such  advantage. 

*  *  *  *  * 

i 

So  that  there  may  be  no  confusion  concerning  the 
tax  situation  in  connection  with  the  companies  subject 
to  our  jurisdiction,  where  necessary  to  stabilize  utility 
rates  at  reasonable  levels  during  the  war  emergency  pe¬ 
riod,  we  propose  to  allow  as  proper  operating  expenses 
only  such  taxes  as  may  be  termed  ordinary  or  normal - 

“  City  of  Detroit  et  al.  vs.  Panhandle  Ea*tem  Pipe  Line  Company  et  al.r 
Opinion  No.  80,  decided  September  23, 1042. 
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For  the  purpose  of  distinguishing  between  ordinary  6t 
normal  and  war  emergency  or  abnormal  taxes,  we  con¬ 
clude  that  the  basis  prescribed  in  the  1940  Revenue  Act 
establishes  the  highest  possible  level  of  Federal  taxes 
which  may  be  allowed  as  an  element  of  operating  ex¬ 
pense  for  such  purpose.  The  1941  Revenue  Act  and  the 
pending  1942  proposal  certainly  reflect  abnormal  tax 
requirements  for  war  purposes. 

The  Commission  disallowed  only  $115,863.09  of  the  war 
taxes,  on  the  theory  that  31%  is  ‘'reasonable”.  This  the  Com¬ 
mission  did,  as  it  stated,  “after  weighing  all  factors  to  the  best 
of  our  ability”.  What  factors  did  the  Commission  weigh? 
Upon  what  facts?  Upon  what  findings?  Surely  there  was  nb 
call  for  such  exertion  on  the  Commission's  part  when  the  evi¬ 
dence  in  the  record  clearly  showed  that  for  the  years  1936 
through  1939,  years  of  normal  taxes,  the  rate  was  19%  and 
that  the  taxes  for  the  test  year  ended  June  30,  1942,  were  over 
$300,000  in  excess  of  what  might  be  termed  ordinary  or  normal 
taxes.  I  think  that,  in  addition  to  the  amount  disallowed  in 
the  form  of  excess  profits  taxes  ($43,928.02),  and  the  amount 
of  income  taxes  disallowed  by  the  Commission,  income  taxes 
should  be  disallowed  in  the  sum  of  $143,706.30.  To  this  should 
be  added  the  sum  of  $439.05  paid  by  the  Company  to  Stone 
and  Webster  for  expenses  in  connection  with  work  on  excesb 
profits  taxes. 

There  is  an  additional  and  transcending  reason  for  the  dis¬ 
allowance  of  the  extraordinary  and  abnormal  war  taxes.  They 
result  in  an  increase  in  rates  which  contributes  to  the  inflation¬ 
ary  tendencies  in  our  present  economy  and  thwarts  our  war 
effort.  Both  Congress  and  the  President  embarked  upon  a 
policy  to  curb  inflationary  tendencies.  On  July  30,  1941,  th^ 
President  addressed  a  message  to  Congress  requesting  the  eni- 
actment  of  legislation  for  the  control  of  prices.  Therein  he 
stated: 

Inflationary  price  rises  and  increases  in  the  cost  o  : 
living  are  today  threatening  to  undermine  our  defense 
effort. 
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Congress  responded  by  enacting  the  Price  Control  Act,  in 
which  it  gave  wide  powers  to  the  Office  of  Price  Administration. 
True,  Congress  specifically  omitted  jurisdiction  over  public 
utilities,  but  only  because  it  was  felt  that  the  regulatory  agen¬ 
cies  having  jurisdiction  over  the  utilities  would  redouble  their 
efforts  to  control  prices  charged  by  them  and  would  accomplish 
the  same  result  of  curbing  inflation. 

On  August  27,  1942,  the  President  laid  before  Congress  a 
seven-point  national  economic  policy  designed  to  stabilize  the 
domestic  economy  of  the  United  States  for  the  duration  of  the 
war.  The  objective  was  to  prevent  any  further  rise  in  the  cost 
of  living.  In  his  famous  Labor  Day  Message  to  Congress,  the 
President  reiterated  his  stand  that  inflationary  tendencies  must 
be  curbed  as  a  war  measure.  He  said : 

War  calls  for  sacrifice.  War  makes  sacrifice  a  priv¬ 
ilege.  That  sacrifice  will  have  to  be  expressed  in  terms 
of  a  lack  of  many  of  the  things  to  which  we  all  have 
become  accustomed.  Workers,  farmers,  white  collar 
people,  and  businessmen  must  expect  that.  No  one 
can  expect  that,  during  the  war,  he  will  always  be  able 
to  buy  what  he  can  buy  today. 

With  reference  to  the  function  of  taxation  in  economic  stabili¬ 
zation,  the  President  further  said : 

One  of  the  most  powerful  weapons  in  our  fight  to  sta¬ 
bilize  living  costs  is  taxation.  It  is  a  powerful  weapon 
because  it  reduces  the  competition  for  consumer’s 
goods — especially  scarce  foods. 

The  cooperation  and  self-restraint  of  the  whole  Na¬ 
tion  will  be  required  to  stabilize  the  cost  of  living.  The 
stabilization  of  the  cost  of  living  cannot  be  maintained 
without  heavy  taxes  on  everyone  except  persons  with 
veiy  low  incomes.  With  such  increases  in  the  tax  load, 
unfair  tax  distribution  becomes  less  and  less  tolerable. 
We  can  rightfully  expect  the  fullest  cooperation  and  self- 
restraint  only  if  the  tax  burden  is  being  fairly  levied  in 
accordance  with  ability  to  pay. 
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This  means  that  we  must  eliminate  the  tax  exemp¬ 
tion  on  interest  on  State  and  local  securities,  and  other 
special  privileges  or  loopholes  in  our  tax  law. 

It  means  that  in  the  higher  income  brackets,  the  tajx 
rate  should  be  such  as  to  give  the  practical  equivalent 
of  a  top  limit  on  an  individual’s  net  income  after  taxes, 
approximating  $25,000.  It  means  that  we  must  recap¬ 
ture  through  taxation  all  wartime  profits  that  are  not 
necessary  to  maintain  efficient  all-out  war  production. 
Such  provisions  will  give  assurance  that  the  sacrifices 
required  by  war  are  being  equitably  shared. 

Here  the  Commission,  by  exempting  the  Company  from  a 
a  part  of  the  war  taxes  grants  an  increase  in  rates,  not  because 
there  is  any  showing  that  the  existing  rates  are  unreasonably 
low  or  confiscatory,  but  because  apparently  a  formula  adopted 
in  1935  is  deemed  more  important  than  our  national  policy. 
The  granting  of  the  present  increase  flies  in  the  face  of  the 
policy  established  by  Congress  and  the  President.  It  is  £ 
challenge  to  the  Congress  and  the  President,  and,  within  thi 
shadow  of  the  Capitol  and  the  White  House,  sets  an  example 
for  other  commissions  to  follow. 

The  Commission  did  include  a  provision  in  its  order  whereby 
any  portion  of  the  amount  derived  from  the  increased  rates, 
which,  if  retained  by  the  Company,  would  be  subject  to  excess 
profits  tax  shall  be  refunded  to  the  customers.  This  arrange}- 
ment  is  said  to  be  designed  to  guard  against  the  possibility  that 
the  increase  might  result  in  inflation.33  If  the  arrangemeni 
has  any  meaning,  it  is  hardly  a  plan  which  is  apt  to  have  th J 
effect  of  preventing  inflation.  I  am  rather  inclined  to  the  vie 
that  the  plan  adopted  will  tend  in  the  opposite  direction.  Th 
plan  simply  means  that  the  Company  will  charge  increase^ 
rates  and  that,  if  the  Company  has  to  pay  excess-profits  taxes 


”  The  opinion  states  that  the  Commission  requested  the  Company  to  pro¬ 
pose  such  a  protective  arrangement.  The  record  shows  that  the  arrange¬ 
ment  was  not  proposed  by  the  Company  but  by  the  present  Chairman  of 
the  Commission.  In  fact,  on  cross-examination,  the  Company’s  witness 
testified  that  he  was  not  prepared  to  explain  the  consequences  of  this  ari 
rangement,  because,  though  introduced  by  the  Company,  it  was  an  arrange^ 
ment  suggested  by  the  Chairman  himself. 
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then  rather  than  pay  such  taxes  the  Company  will  refund  the 
amounts  to  the  consumers.  Yet,  if  the  inflationary  effect  of 
increased  prices  is  diminished  through  taxation,  as  was  stated 
by  the  President  in  his  message  to  Congress,  then  it  may  fairly 
be  said  that  the  plan  or  arrangement  will  have  the  effect  of 
furthering  inflation  rather  than  preventing  it. 

The  majority  opinion  seeks  to  minimize  the  inflationary 
effect  of  the  increase  allowed.  The  opinion  makes  an  adver¬ 
tising  appeal.  The  domestic  customer  will  have  to  pay  only 
3*  per  month  additional,  the  space-heating  customer  only  57* 
per  month  additional;  the  average  increase  will  be  only  46* 
per  month  additional.  How  often  have  we  read  in  the  adver¬ 
tising  columns:  “Buy  this  set  of  books  for  only  $100;  it  costs 
you  only  1*  per  day” !  The  fact  of  the  matter  is  that  these  few 
cents  per  month  mean  over  $200,000  taken  from  consumers, 
and  given  to  the  Company.  Tall  oaks  from  acorns  grow. 
These  tiny  increases  are  the  ones  which  cumulate  into  a 
destructive  force. 

Depreciation 

1  I  have  thus  grouped  the  items  which  should  be  disallowed 
as  deductions  from  gross  revenue  within  the  terms  of  the  slid¬ 
ing-scale  arrangement  itself.  Unlike  these,  but  like  the  ques¬ 
tion  I  raised  as  to  the  rate  base,  the  deduction  for  depreciation 
or  retirement  expense  should  be  adjusted  in  the  light  of  actual 
facts  and  in  the  light  of  the  recent  decision  of  the  Supreme 
Court  in  Natural  Pipe  Line  Co.  vs.  Federal  Power  Commission , 
315  U.  S.  — .  The  provisions  in  the  sliding-scale  arrangement 
as  to  retirement  expense  are  rather  complicated.  Reduced 
to  the  simplest  terms,  it  means  that  the  retirement  reserve 
shall  consist  of  1%%  of  the  initial  rate  base  plus  1  %%  of  any 
additions  to  the  rate  base  from  year  to  year,  and  that  4%  of  the 
cumulated  retirement  reserve  shall  be  deducted  as  retirement 
expense. 

There  are  two  errors  in  this  method  of  arriving  at  the  retire¬ 
ment  expense.  First,  it  is  computed  on  the  basis  of  both  de¬ 
preciable  and  non-depreciable  property.  Whatever  may  be  the 
proper  rate  of  depreciation,  it  cannot  be  computed  on  that 
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part  of  the  rate  base  which  does  not  depreciate.  Therefore, 
in  computing  depreciation  reserve,  the  percentage  provided 
must  be  applied  to  the  rate  base  diminished  by  the  amount  cf 
non-depreciable  property.  The  second  error  lies  in  the  fact 
that,  while  the  Company  is  permitted  a  rate  of  return  of  6y2% 
on  its  undepreciated  rate  base,  the  amount  deducted  as  de¬ 
preciation  expense  is  only  4%  of  the  depreciation  reserve. 
This  actually  means  that,  in  addition  to  the  Company  being 
allowed  a  return  of  6y>%  on  the  depreciated  rate  base,  it  is 
allowed  an  additional  2Vi>%  on  property  which  is  no  longer  in 
existence. 

Such  computations  of  retirement  expense  or  depreciation  ha<|i 
been  pursued  in  the  past  on  the  theory  that  that  also  was  re¬ 
quired  by  the  decisions  of  the  Supreme  Court.  In  the  case  of 
Natural  Pipe  ■ Line  Co.  vs.  Federal  Power  Commission,  supra, 
the  Supreme  Court  expressly  held  that  in  the  computation  of  a 
fair  return  on  property  used  and  useful  in  the  service,  there 
is  no  room  for  the  argument  that  the  Company  must  be  allowed 
a  premium  on  the  depreciation  reserve  in  addition  to  a  faif 
return  on  the  investment. 

Applying  the  percentage  of  retirement  to  the  depreciable 
property  only,  and  applying  the  same  percentage  to  the  cumu  ¬ 
lated  depreciation  reserve  as  is  applied  to  the  rate  of  return, 
the  amount  of  retirement  expense,  the  record  shows,  is  $120,732. 
In  other  words,  the  deductions  from  gross  revenue  should  bq 
further  reduced  by  $227,338.01. 

Conclusion  34 


In  view  of  the  foregoing,  the  Company,  during  the  past  test 
year,  earned  at  least  $874,372.78  in  excess  of  6%%,  and  under 
the  sliding  scale  arrangement ,  $6 17 £74-36  should  be  applied 
to  rate  reductions.  This  computation,  limited  to  the  sliding] 
scale  arrangement,  imputes  no  recognition  on  my  part  thatj 
the  Company  is  entitled  to  retain  any  amount  over  and  above 
6%.  In  other  words,  with  the  record  in  its  present  state, 


“The  computations  of  the  figures  in  this  conclusion  were  furnished  by 
the  Chief  Accountant  of  the  Commission,  in  accordance  with  this  opinion. 


no  injustice  would  be  done,  if  the  rates  were  reduced  by 
$1,009,207.04. 

Gregory  Hankin. 

Draft  opinion  filed  October  13, 1942. 

Revised  opinion  filed  October  14, 1942. 


Public  Utilities  Commission  of  the  District  of  Columbia 

Formal  Case  No.  316 

In  the  Matter  of  Rates,  Tolls,  Charges,  Tariffs,  Rules, 
Regulations,  and  Conditions  of  Service  of  the  Wash¬ 
ington  Gas  Light  Company 

Commissioner  Hankin,  dissenting:35 
I  cannot  agree  with  Order  No.  2404,  purporting  to  grant  the 
petition  filed  by  the  Price  Administrator  in  behalf  of  the  Di¬ 
rector  of  Economic  Stabilization,  because  the  order  does  not 
constitute  sufficient  compliance  with  the  petition,  nor  with 
the  Act  of  October  2,  1942,  “To  amend  the  Emergency  Price 
Control  Act’\  I  believe  (1)  that  Order  No.  2401,  authorizing 
an  increase  in  rates,  should  be  vacated,  and  (2)  that  the  case 
should  be  reopened  for  the  purpose  of  arriving  at  a  correct  rate 
Structure  without  limiting  the  Director  of  Economic  Stabiliza¬ 
tion  to  the  development  of  evidence  relating  solely  to  the 
inflationary  effect  of  the  ordered  increase, 
i  1.  The  Price  Administrator,  in  behalf  of  the  Director  of 
Economic  Stabilization,  petitioned  that  Order  No.  2401,  issued 
on  October  13,  1942,  be  vacated.  In  his  petition,  the  Price 
Administrator  stated  that  the  issuance  of  this  order,  without 

i  35  This  is  a  belated  dissent  to  Order  No.  2404,  issued  on  October  23,  1942. 
As  I  pointed  out  in  my  previous  dissent  in  this  case,  the  rule  adopted  by 
the  Commission  requires  that  the  draft  of  the  majority  opinion  and  order 
be  submitted  to  the  minority  member,  affording  him  an  opportunity  to 
write  his  dissent;  then  the  minority  opinion  draft  must  be  served  on  the 
majority  that  they  might  have  an  opportunity  to  modify  their  opinion  or 
order;  then  if  the  minority  opinion  is  not  modified,  both  opinions  and  the 
order  are  Issued  simultaneously.  In  this  case,  the  majority  opinion  and 
order  were  not  shown  to  me  until  about  ten  minutes  before  they  were  issued. 
There  was,  therefore,  no  opportunity  to  write  a  timely  dissent  to  be  issued 
together  with  the  majority  opinion,  and  the  majority  of  the  Commission 
had  no  opportunity  to  consider  the  views  expressed  herein.  This  may  be 
unbelievable,  but  it  is  true. 


notice  to  the  Director  of  Economic  Stabilization  and  without 
giving  him  an  opportunity  to  intervene  in  this  proceeding,  was 
invalid  and  constituted  a  denial  to  the  Director  of  his  right 
to  appear  in  this  proceeding. 

In  a  letter  accompanying  this  petition,  the  Price  Admin¬ 
istrator  stated :  “It  is  my  judgment  that  the  action  of  the  Com¬ 
mission  in  issuing  an  order  without  prior  notice  by  the  Com¬ 
pany  to  the  Director  of  Economic  Stabilization  #  *  is 

violative  both  of  the  letter  and  the  spirit  of  the  Act  of  October 
2”.  He  concluded  with  the  request  that  the  Commission 
“re-open  the  proceedings  and  rescind  the  order  in  this  case”. 
The  Director  of  Economic  Stabilization  joined  in  this  request. 
For  the  reasons  stated  in  my  dissent  from  Order  No.  2401,  I 
think  that  the  order  was  invalid,  and  should  therefore  be 
vacated. 

In  its  present  opinion  (accompanying  Order  No.  2404),  the 
Commission  recites  that  Counsel  who  filed  the  present  petition 
is  the  same  Counsel  for  the  Office  of  Price  Administration  who 
had  participated  in  the  hearings  which  culminated  in  the  . 
Order  No.  2401,  implying  that  there  was  anticipatory  compli¬ 
ance  with  the  statute.  This  implication  is  entirely  erroneous. 
Counsel  appeared  then  for  the  Office  of  Price  Administration  j 
whose  intervention  was  a  privilege  granted  by  the  Commis¬ 
sion.  Now  he  and  the  Price  Administrator  are  appearing  in 
an  entirely  different  capacity,  namely  for  the  Director  of 
Economic  Stabilization  under  an  Act  of  Congress.  Even  if 
the  President,  by  Executive  Order  No.  7250  issued  October  3, 
1942,  had  designated  the  Price  Administrator  and  his  counsel 
as  the  agency  to  receive  notice  as  provided  in  the  Act  of  Octo¬ 
ber  2nd,  there  would  not  have  been  sufficient  compliance  with  | 
the  statute. 

The  Commission  also  recites  the  fact  that  the  record  was 
closed  prior  to  the  approval  of  the  Act  of  October  2nd.  This 
did  not  justify  a  decision  contrary  to  the  law.  Even  if  the 
case  had  been  decided  prior  to  the  passage  of  the  Act,  it  would 
have  been  the  duty  of  the  Commission  to  vacate  its  order  and 
comply  with  the  requirements  of  the  new  law.  When  a  case 
has  gone  through  the  administrative  proceedings  and  through 
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the  courts,  including  the  Supreme  Court  of  the  United  States, 
and,  within  the  same  term  of  Court,  a  statute  is  enacted  which 
renders  the  decision  of  the  Supreme  Court  inconsistent  with 
the  statute,  the  proper  procedure  is  to  vacate  the  order,  and  to 
decide  the  case  in  accordance  with  the  new  legislative  man¬ 
date.  Orders  looking,  in  future,  whether  rendered  by  adminis¬ 
trative  agencies  or  courts,  must  be  consistent  with  the  law  as 
of  the  time  when  the  orders  are  in  operation.  Therefore,  the 
conclusion  reached  by  the  majority,  that  it  had  followed  in 
substance  the  provisions  of  the  Act  of  October  2nd,  because 
the  record  was  closed  prior  to  the  approval  of  the  Act,  is  en¬ 
tirely  erroneous.  On  the  contrary,  in  view  of  the  facts  attend¬ 
ing  this  legislation,  the  record  should  not  have  been  closed;  and 
if  it  was  closed,  it  should  have  been  immediately  reopened 
when  Congress  passed  the  Act.  The  law  does  not  contemplate 
that  the  validity  of  rates  depend  on  whether  the  Commission 
or  Congress  acts  with’  greater  haste. 

But  let  us  assume  that  I  am  wrong  in  all  I  have  written  in 
my  dissent  from  Order  No.  2401  and  in  all  I  am  saying  here. 
Let  us  suppose  that  the  Director  of  Economic  Stabilization 
and  the  Price  Administrator  are  wrong  in  maintaining  that  the 
order  is  invalid.  Nevertheless,  the  respect  and  courtesy  due  to 
these  high  officers  of  the  Federal  Government  should  have  im¬ 
pelled  some  recognition  to  their  petition  that  the  order  be 
vacated.  The  Commission  might  have,  at  least,  set  this  ques¬ 
tion  for  argument.  Instead,  this  request  was  neither  granted 
nor  denied,  but  ignored,  as  if  unworthy  of  consideration. 

!  2.  The  majority  opinion  enumerates  a  list  of  detailed  steps 
in  the  intervention  of  Counsel  for  the  Office  of  Price  Admin¬ 
istration,  giving  the  impression  that  he  had  full  opportunity 
to  be  heard.  The  record,  however,  is  replete  with  evidence  that 
the  treatment  accorded  to  him  in  effect  nullified  his  interven¬ 
tion.  In  my  dissenting  opinion  I  reviewed  the  entire  admin¬ 
istrative  procedure  followed  in  this  case  and  demonstrated  that 
the  public  had  been  denied  a  full  hearing. 

The  majority,  in  reopening  the  case  for  the  purpose  of 
receiving  “additional  evidence  relating  to  the  inflationary 
effect,  if  any,  of  the  increase  in  rates”  is  now  attempting  to  treat 
the  Director  of  Economic  Stabilization  in  the  same  manner 
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as  it  treated  Counsel  for  the  Price  Administrator.  The  Director 
may  intervene,  he  may  introduce  evidence,  but  only  to  show 
that  an  inflationary  effect  is  attributable  to  the  particular 
000  granted  as  an  increase  in  rates;  to  the  3  cents  per  mon 
which,  the  majority  said,  constituted  the  increase  to  the  aver 
domestic  consumer;  to  the  1/37  of  1  per  cent  increase  in 
cost  of  living  index;  as  to  all  of  which  the  majority  has  alrea 
concluded:  “We  cannot  conceive  that  such  an  increase  wo 
have  material  inflationary  tendencies”.  Yet,  if  one  is  to  h 
ance  economic  factors  in  order  to  determine  inflationary  effec 
is  it  not  pertinent  to  consider  whether  the  rates  are  not  alreai 
inflated?  If  a  rate  is  unreasonably  low,  an  increase  may  be 
justified.  It  may  not  be  inflationary,  because  it  would  merely 
bring  this  cost  into  proper  balance  with  other  costs.  But  if  a 
rate  is  unreasonably  high,  it  already  contributes  to  the  in: 
tionary  effect,  which  should  be  removed.  Does  it  not,  thereto 
become  the  function  of  the  Director  to  see  whether  the  rat 
should  be  lowered,  rather  than  raised?  Under  the  Act  of  Oc 
ber  2nd,  the  Director  of  Economic  Stabilization  is  given  a  ri; 
to  intervene,  a  right  without  limitation.  For  the  Commissioj 
to  say  to  him  that  he  may  intervene,  but  may  not  go  into  al 
elements  of  fact  and  law  which  he  may  deem  necessary  for  the 
determination  of  the  reasonableness  of  the  rate,  is  to  deny  hiijn 
his  statutory  right  as  effectively  as  if  the  petition  were  denied 
outright. 

This  is  disputed  by  the  majority.  They  say  in  effect  that 
the  Act  of  October  2nd  directs  the  public  utilities  to  give  no¬ 
tice  to  and  to  consent  to  intervention  by  the  Director  of  Eco¬ 
nomic  Stabilization ;  the  Act  contains  no  directives  addressed 

7  I 

to  the  regulatory  agency  themselves;  therefore,  there  is  no  vio¬ 
lation  of  the  Act  if  the  Commission  grants  an  increase,  cir 
denies  the  Director’s  petition  to  intervene;  and  if  it  may  deny 
him  the  right  to  intervene,  it  may  certainly  limit  the  scope 
of  his  intervention. 

The  fact  that  the  statute  does  not  direct  the  Commission  to 
do  or  to  refrain  from  doing  anything,  does  not  mean  that  the 
Commission  may  so  act  as  to  nullify  the  legislative  objective^. 
The  Internal  Revenue  laws  direct  the  utilities  to  pay  income 
taxes;  these  laws  do  not  direct  the  Commission  to  do  anything. 
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Yet,  is  it  conceivable  that  the  Commission  may  require  the 
utilities  not  to  pay  the  taxes?  Wherein  would  such  an  order 
be  different  from  Order  No.  2401,  in  which  the  Commission 
required  the  Company  to  charge  higher  rates,  after  Congress 
directed  the  Company  not  to  increase  its  rates  unless  it  first 
gave  notice  and  consented  to  intervention  as  prescribed  by  the 
statute?  I  can  see  no  difference.  Could  the  Commission  then 
say:  Let  the  Company  give  notice,  let  it  consent  to  interven¬ 
tion  by  the  Director  of  Economic  Stabilization,  we  shall  render 
the  Act  impotent  by  denying  any  petition  to  intervene  or  by 
so  limiting  the  intervention  as  to  render  it  useless?  To  ask 
the  question  is  to  answer  it. 

Emergency  legislation  cannot  be  drafted  with  the  niceties 
required  of  criminal  statutes.  The  mere  fact  that  this  statute 
contains  no  directives  addressed  to  the  Commission,  in  no  way 
absolves  it  from  its  duty  to  follow  the  law,  especially  since  our 
own  organic  act  provides  that  it  shall  be  the  duty  of  this  Com¬ 
mission  to  enforce  not  only  the  provisions  of  our  Public  Utility 
Law,  but  also  “all  other  laws  relating  to  public  utilities”. 

The  majority  arrived  at  the  conclusion  that  the  Company 
was  entitled  to  a  rate  increase  in  the  sum  of  $200,000.  I  ar¬ 
rived  at  the  conclusion  that,  upon  the  record  made,  the  Com¬ 
pany’s  rates  should  be  decreased  by  $617,000.  Most  of  my 
disallowances  were  based  on  the  fact  that  the  Company  had 
failed  to  sustain  its  burden  of  proof.  It  may  well  be  that  if 
the  Company  were  given  an  opportunity  to  prove  by  compe¬ 
tent  evidence  that  some  or  all  of  those  items  should  be  allowed, 
it  would  do  so.  In  these  circumstances,  there  is  but  one  way, 
it  seems  to  me,  in  which  the  Director  of  Economic  Stabilization 
can  effectively  carry  out  the  intent  of  Congress  and  the  Presi¬ 
dent,  and  that  is  by  full  participation  in  the  development  in  the 
record  of  all  elements  of  fact  which  enter  into  the  determination 
of  just  and  reasonable  rates  chargeable  by  the  Washington  Gas 
Light  Company;  by  insisting  on  strict  proof  relating  to  the 
proper  rate  base,  proper  allowances  for  operating  expenses, 
reasonable  allowances  for  taxes  and  reasonable  deductions  for 
depreciation;  by  insisting  that  the  Commission  make  specific 
findings  of  fact,  rather  than  mere  conclusions  or  inferences 
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of  fact;3*  and  by  insisting  on  the  strict  application  of  tl 
fundamental  rule  of  administrative  decision,  that  the  order  1 
supported  by  the  findings  and  that  the  findings  be  supported  1 
the  evidence. 

Gregory  Hankin,  Commissioner. 

October  24,  1942. 


Public  Utilities  Commission  of  the  District  of  Columbia 

Formal  Case  No.  316 

In  the  Matter  of  Investigation  of  Rates,  Tolls,  Charges, 

Tariffs,  Rules,  Regulations,  and  Conditions  of  Service 

of  the  Washington  Gas  Light  Company. 

Commissioner  Hankin,  dissenting: 

On  October  13, 1942,  this  Commission  issued  Order  No.  2401 
in  which  it  ordered  the  Washington  Gas  Light  Company  to 
increase  its  rates,  despite  the  provision  in  the  Act  of  Octo¬ 
ber  2,  1942,  which  prescribed  that  no  public  utility  may  mafcje 
any  general  increase  in  its  rates  which  were  in  effect  on  Sep¬ 
tember  15,  1942,  unless  it  first  gave  thirty  days'  notice  to  the 
President,  or  his  agent,  and  consented  to  his  timely  interverl- 
tion  before  the  regulatory  agency  having  jurisdiction  to  con¬ 
sider  such  increase. 

The  Price  Administrator,  acting  in  behalf  of  the  Director  of 
Economic  Stabilization  (the  agency  designated  by  the  Pres¬ 
ident  to  receive  such  notice)  filed  a  petition  with  this  Com¬ 
mission  in  which  he  prayed  that  the  order  of  October  13,  1942, 
be  vacated,  and  that  he  be  permitted  to  intervene  in  this  prd- 
ceeding.  On  October  23,  1942,  the  Commission  issued  Order 
No.  2404,  in  which  the  record  of  the  proceeding  was  reopened 
for  the  purpose  of  receiving  from  the  Office  of  Price  Adminis¬ 
tration,  on  behalf  of  the  Director  of  Economic  Stabilization, 
“additional  evidence  relating  to  the  inflationary  effect,  if  anyj, 
of  the  increase  in  rates  authorized  by  Order  No.  2401”;  the 
request  that  the  order  be  vacated  was  ignored,  and  the  case 
was  set  for  a  formal  public  hearing  on  November  2, 1942. 

On  October  31,  1942,  the  Price  Administrator,  acting  in 
behalf  of  the  Director  of  Economic  Stabilization,  filed  another 

"  Saginaw  Broadcasting  Co.  vs.  F.  C.  C.,  96  F.  (2d)  554. 
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petition  asking  that  Order  No.  2404  be  amended.  He  asked 
that  Order  No.  2401  be  vacated  or  at  least  stayed,  and  that 
the  proceeding  be  reopened  to  afford  the  Director  of  Economic 
Stabilization  an  opportunity  to  intervene  in  this  case  with¬ 
out  the  limitations  imposed  in  Order  No.  2404  or  the  limita¬ 
tions  imposed  on  the  Price  Administrator  when  he  intervened 
in  the  original  hearing. 

1.  The  request  of  the  Director,  that  if  the  order  is  not  va¬ 
cated,  it  should  at  least  be  stayed,  it  seems  to  me,  should  be 
granted  as  a  matter  of  course.  A  denial  of  this  request  is  con¬ 
trary  to  the  spirit  of  our  statute.  Paragraph  64  of  our  statute 37 
provides  that  when  an  application  for  reconsideration  is  filed, 
the  filing  of  the  application  itself  shall  act  as  a  stay  of  the 
Commission’s  order;  and  if  the  application  is  granted,  the  stay 
must  continue  until  the  final  disposition  of  the  case.  Appar¬ 
ently  it  was  the  Congressional  intent  that  whenever  the  Com¬ 
mission  hears  a  case,  it  should  do  so  with  an  open  mind,  and 
that  the  petitioner  have  a  fair  opportunity  to  demonstrate  ' 

17  “Pab.  64.  That  if  at  any  time  the  commission  shall  be  in  doubt  of  the 
elements  of  value  to  be  by  them  considered  in  arriving  at  the  true  valuation 
under  the  provisions  of  this  section,  they  are  authorized  and  empowered 
to  institute  a  proceeding  in  equity  in  the  Supreme  Court  of  the  District 
of  Columbia  petitioning  said  court  to  instruct  them  as  to  the  element  or 
elements  of  value  to  be  by  them  considered  as  aforesaid,  and  the  particular 
utility  under  valuation  at  the  time  shall  be  made  party  defendant  in  said 
action. 

“That  any  public  utility  or  any  other  person  or  corporation  affected  by 
any  final  order  or  decision  of  the  Commission  may,  within  thirty  days  after 
the  publication  thereof,  file  with  the  Commission  an  application  in  writing 
requesting  a  reconsideration  of  the  matters  involved,  and  stating  specifically 
the  errors  claimed  as  grounds  for  such  reconsideration.  No  public  utility, 
or  other  person  or  corporation  shall  in  any  court  urge  or  rely  on  any  ground 
not  so  set  forth  in  said  application.  The  Commission,  within  thirty  days 
after  the  filing  of  such  application,  shall  either  grant  or  deny  it.  Failure 
by  the  Commission  to  act  upon  such  application  within  such  period  shall 
be  deemed  a  denial  thereof.  If  such  application  be  granted  the  Commis¬ 
sion,  after  giving  notice  thereof  to  all  interested  parties,  shall,  either  with 
or  without  hearing,  rescind,  modify,  or  affirm  its  order  or  decision.  The 
filing  of  such  an  application  shall  act  as  a  stay  upon  the  execution  of  the 
order  or  decision  of  the  Commission  until  the  final  action  of  the  Commission 
upon  the  application:  Provided ,  That  upon  written  consent  of  the  utility 
such  order  or  decision  shall  not  be  stayed  unless  otherwise  ordered  by  the 
Commission.  No  appeal  shall  lie  from  any  order  of  the  Commission  unless 
an  application  for  reconsideration  shall  have  been  first  made  and  determined.** 


the  righteousness  of  his  cause,  without  feeling  that  there  j  is 
already  an  operative  order  staring  him  in  the  face.  If  the 
granting  of  an  application  for  reconsideration  by  any  person 
affected  automatically  stays  the  Commission’s  order,  then  a 
fortiori  the  granting  of  an  original  hearing  to  a  petitioner  of 
no  lesser  importance  than  the  Director  of  Economic  Stabiliza¬ 
tion,  a  statutory  agent  of  the  President  of  the  United  States, 
should  not  be  beclouded  by  a  previous  order  issued.  While 
there  is  no  express  provision  in  the  statute  that  the  order  l>e 
stayed  pending  this  particular  type  of  hearing  it  seems  to  me 
that  the  requirement  of  staying  the  order  would  flow  by  neces¬ 
sary  implication  from  Paragraph  64  of  our  statute. 

2.  I  think  that  the  order  should  be  vacated  and  the  case 
reopened,  because  both  Order  No.  2401  and  Order  No.  2404 
are  erroneous,  both  as  to  the  facts  and  the  law  of  the  case.  I 
have  set  forth  my  reasons  in  the  dissenting  opinions  filed  witlh 
'these  orders.  I  repeat  briefly  the  reasons  stated  therein  m 
support  of  my  view  that  the  present  petition  should  be 
granted,  namely,  that  the  Commission  erred  in  the  following 
particulars: 

Errors  as  to  Procedure 

I.  The  Commission  has  so  far  departed  from  the  usuel 
course  of  proper  administrative  procedure,  and  has  so  acted 
contrary  to  the  rules  of  proper  procedure,  that  it  deprived  the 
interveners  and  the  public  of  a  full  and  fair  hearing,  contrary  tt> 
due  process  in  its  primary  sense,  in  that 

1.  The  Commission  refused  to  postpone  the  hearing  set  for 
August  18, 1942,  and  to  afford  reasonable  time  to  prepare  testi¬ 
mony,  despite  the  fact  that  it  became  evident  at  the  prehearing 
conference,  held  only  four  days  prior  thereto,  that  neither  the 
Company,  nor  the  intervener,  nor  the  Commission  were  pre¬ 
pared  to  develop  the  facts  and  the  law  of  the  case. 

2.  The  Commission,  acting  without  authority  of  law  and 
contrary  to  law,  granted  the  Company’s  motion  to  strike,  ana 
sustained  objections  to,  questions  askqpl  by  one  of  the  Commisr 


sioners  concerning  the  correctness  of  the  rate  base  and  concern¬ 
ing  other  matters  necessary  for  a  correct  determination  of  the 
facts  of  this  case. 
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3.  The  Commission,  while  granting  the  Price  Administrator 
the  right  to  intervene  in  the  proceedings,  at  the  same  time 
hampered  the  intervener  in  developing  the  facts  and  the  law 
of  the  case. 

(a)  By  constantly  limiting  him  to  a  purported  “scope  of 
hearing”,  which  scope  was  so  ill-defined  that  it  was  not  and 
could  not  have  been  followed  even  by  the  Commission  itself. 

(b)  By  permitting  Counsel  for  the  Company  to  dominate 
the  proceeding  and  constantly  to  annoy  and  interfere  with 
Counsel  for  the  intervener. 

.(c)  By  permitting  officers  of  the  Company  to  sneer  and 
jeer  at  the  spokesmen  for  the  various  citizens  associations,  and 
even  at  one  of  the  Commissioners  who  sought  to  develop  the 
facts  of  the  case. 

(d)  By  exhibiting  such  bias  and  prejudice  to  any  view  other 
than  that  favored  by  the  Company  as  to  question  whether 
information  furnished  by  the  Commission’s  Chief  Accountant 
to  one  of  the  Commissioners  was  furnished  by  him  in  his  capa¬ 
city  as  an  accountant. 

4.  The  Commission  set  up  an  indeterminate  “scope  of  hear¬ 
ing”  under  the  so-called  sliding  scale  arrangement,  excluded 
evidence  on  the  theory  that  it  went  beyond  the  purported  scope, 
except  when  the  Washington  Gas  Light  Company  assented 
to  have  such  evidence  admitted,  thus,  in  effect,  surrendering 
to  the  Company  the  function  and  power  to  rule  on  admissi¬ 
bility  of  evidence. 

5.  The  Commission  excluded  evidence,  and  afforded  no  op¬ 
portunity  to  present  evidence,  relating  to  the  correct  rate  base 
and  to  the  proper  amount  of  depreciation  or  retirement  ex¬ 
pense  deductible  from  operating  revenue,  in  the  determination 
of  just  and  reasonable  rates  chargeable  by  the  Washington 
Gas  Light  Company. 

■  6.  The  Commission,  while  purporting  to  grant  a  petition  for 
intervention  by  the  Price  Administrator,  acting  in  behalf  of 
the  Director  of  Economic  Stabilization,  has  so  limited  the 
scope  of  his  evidence  as  to  render  the  intervention  a  nullity. 

7.  Orders  Nos.  2401  and  2404  did  not  and  do  not  represent 
the  action  of  the  Commission  as  a  body  corporate,  but  were 
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and  are  in  truth  and  in  fact  the  action  of  the  Commissioners 
acting  individually  since. 

(a)  The  Commission  itself  never  considered  the  facts  or  the 
law  of  the  case,  prior  to  issuance  of  Orders  Nos.  2401  and  24(]V4, 
except  the  one  question  relating  to  the  applicability  of  the  Act 
of  Congress  of  October  2,  1942,  To  amend  the  Price  Contijol 
Act  of  1942. 

(b)  No  deliberations  or  conferences  were  had  by  the  Com¬ 
mission  to  consider  the  facts  and  reasons  set  forth  in  the  minor¬ 
ity  opinions  relating  to  these  orders. 

(c)  The  Commission  failed  and  refused  to  follow  its  ovjrn 
rule  governing  the  issuance  of  orders  and  opinions  in  casles 
where  there  is  a  division  within  the  Commission. 

Errors  as  to  the  Rate  Base 

II.  The  Commission  committed  a  number  of  prejudicial 
errors  with  respect  to  the  rate  base  of  the  Washington  G^s 
Light  Company,  to  wit : 

1.  The  Commission  erred  in  failing  to  make  basic  finding 
which  would  lead  to  the  conclusion  as  to  what  constitutes  the 
proper  rate  base  for  determining  just  and  reasonable  rates, 
as  required  by  law. 

2.  The  Commission  erred  in  arbitrarily  assuming  that  the 
proper  rate  base  was  $28,088,332. 

3.  The  Commission  erred  in  failing  to  hold  that  the  rate  base 
of  $28,088,332  was  inflated  by  at  least  $1,055,549.52. 

4.  The  Commission  erred  in  holding  that  the  computation 
of  the  rate  base  under  the  sliding  scale  arrangement  govern**! 
the  determination  of  just  and  reasonable  rates  in  this  case, 
irrespective  of  whether  or  not  such  rate  base  was  factually  arjd 
legally  a  proper  rate  base. 

Errors  as  to  Deductions  From  Operating  Revenue 

III.  The  Commission  erred  in  a  number  of  particulars  with 
respect  to  the  operating  expenses  deductible  from  operating 
revenues  for  the  purpose  of  computing  the  net  return,  to  win: 

1.  In  failing  to  make  findings  as  to  the  basic  facts  whic 
would  show  the  amount  of  operating  expenses  properly  allow- 
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able  as  deductions  from  operating  revenue  in  the  computation 
of  just  and  reasonable  rates. 

2.  In  arbitrarily  concluding  that  the  operating  expenses 
allowable  as  deductions  totalled  $7,301,988.67;  and  in  arbi¬ 
trarily  concluding  that  all  items  aggregating  this  amount  were  . 
in  accordance  with  the  Uniform  System  of  Accounts  prescribed 
by  the  Commission  and  constituted  reasonable  expenses. 

3.  In  failing  to  hold  that  the  Washington  Gas  Light  Com¬ 
pany  had  failed  to  prove  that  items  aggregating  $389,098.33, 
purporting  to  represent  services  on  customers’  premises,  con¬ 
stituted  operating  expenses  chargeable  to  Account  No.  769  of 
the  Uniform  System  of  Accounts,  rather  than  expenses  con¬ 
nected  with  the  Company’s  merchandising  and  jobbing  depart¬ 
ment,  chargeable  to  Account  No.  520  of  the  prescribed  System 
of  Accounts,  and  not  deductible  as  operating  expense. 

4.  In  failing  to  hold  that  the  said  items  aggregating  $389,- 
098.33,  representing  services  bn  customers’  premises,  were, 
according  to  Section  8  of  Order  No.  2098,  issued  August  26, 
1941,  chargeable  to  the  individual  customers,  and  not  to  the 
rate  payers  generally,  and  that,  therefore,  these  amounts  in 
question  were  not  deductible  as  operating  expense. 

5.  In  holding,  in  effect,  that  items  aggregating  $216,072.27 
were  properly  chargeable  to  promotional  expenses;  and  in 
failing  to  disallow  these  items  on  the  ground  that  the  Company 
has  failed  to  show 

(a)  That  none  of  these  items  were  chargeable  to  merchan¬ 
dising  and  jobbing; 

(b)  What  part,  if  any,  of  these  items  constituted  expenses 
for  obtaining  new  business,  as  distinguished  from  keeping 
old  customers. 

6.  In  failing  to  find  and  to  hold  that  a  contribution  in  the 
sum  of  $1,668.30  made  by  the  Washington  Gas  Light  Company 
to  the  Institute  of  Gas  Technology  constituted  a  donation  not 
chargeable  to  operating  expenses. 

7.  In  holding,  in  effect,  that  association  dues  and  contri¬ 
butions,  including  those  paid  to  propaganda  organizations, 
were  properly  chargeable,  in  the  sum  of  $975.00,  as  operating 
expense  and  deductible  from  gross  revenue;  and  in  failing  to 
hold  that  these  items  are  not  chargeable  to  the  rate  payers. 
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because  the  Company  had  made  no  showing  that  these  pay¬ 
ments  were  made  for  the  purpose  of,  and  that  they  resulted  inr 
the  improvement  of  gas  service  to  the  public. 

8.  In  holding  that  the  salaries  paid  by  the  Washington  Gas 
Light  Company  to  its  officers  and  executives  were  reasonable 
for  rate-making  purposes  as  charges  against  the  rate  payers; 
in  failing  to  hold  that  the  Company  had  made  no  showing  4s 
to  the  reasonableness  of  the  amounts  paid;  in  failing  to  hold 
that  the  amounts  chargeable  against  the  rate  payers  should 
not  exceed  the  salaries  paid  to  persons  in  the  public  service 
in  positions  requiring  comparable  amounts  of  work,  effort, 
knowledge,  and  ability;  and  in  failing  to  find  and  to  hold  that 
the  salaries  paid  to  officers  and  executives  were  at  least  $50- 
966.50  in  excess  of  the  reasonable  amounts  properly  deductible 
from  operating  revenue  for  rate-making  purposes. 

9.  In  allowing  capital  stock  taxes,  totalling  $48,155.11,  as 
a  deduction  from  operating  revenue;  and  in  failing  to  hold 
that  capital  stock  taxes,  being  imposed  on  the  privilege  of 
doing  business  in  corporate  form,  are  payments  which  inurje 
solely  to  the  benefit  of  the  stockholders,  are  not  chargeable 
to  the  rate  payers,  and  are,  therefore,  not  deductible  from 
operating  revenue  for  rate-making  purposes. 

10.  In  finding,  contrary  to  the  evidence,  that  the  income 
tax  rate  paid  by  the  Company  in  1941,  namely  31%,  consti¬ 
tuted  ordinary  and  normal  income  taxes  deductible  from  gross 
revenue;  in  failing  to  find  that  19%  constituted  the  ordinary 
and  normal  rate,  and  that  anything  in  excess  of  such  rate  con¬ 
stituted  extraordinary  and  abnormal  taxes  imposed  on  the 
Company  as  its  burden  in  the  prosecution  of  the  present  war; 
in  failing  to  hold  that  such  taxes  are  not  chargeable  to  the  rate 
payers,  and  that  the  disallowance  of  the  deduction  should  be 
increased  by  the  additional  sum  of  $143,706.30. 

11.  In  failing  to  hold  that  an  item  of  $439.05.  paid  for  ex¬ 
penses  in  connection  with  work  done  for  the  Company  on 
excess  profits  taxes,  is  not  deductible  from  operating  revenue. 

12.  In  computing  depreciation  on  the  basis  of  the  entire 
rate  base,  including  non-depreciable  property,  and  in  comput¬ 
ing  depreciation  expense  as  being  4%  of  the  depreciation  re¬ 
serve,  while  permitting  a  rate  of  return  of  6^4%  on  the  un  - 


depreciated  rate  base;  in  holding  that  the  depreciation  expense 
formula  adopted  in  the  sliding  scale  arrangement  governed 
the  amount  of  the  deduction  allowable  as  depreciation  expense; 
in  failing  to  hold  that  the  formula  adopted  in  the  sliding  scale 
arrangement  was  contrary  to  Paragraph  16  88  of  the  statute; 
and  in  failing  to  hold  that  the  allowance  for  depreciation  ex¬ 
pense  should  be  reduced  to  $227,338.01. 

Errors  as  to  Rate  of  Return 

IV.  The  Commission  failed  to  make  any  findings  of  basic 
facts  which  would  lead  to  the  conclusion  that  a  return  of  6 y2% 
of  the  undepreciated  rate  base,  less  4%  of  the  depreciation  re¬ 
serve,  constituted  a  fair  and  reasonable  return;  and  in  failing 
to  hold  that,  in  the  absence  of  evidence  to  the  contrary,  a  re¬ 
turn  of  6%  is  ample  as  a  fair  and  reasonable  return  under  the 
present  economic  conditions. 

Errors  as  to  Increase  in  Rates 

V.  The  Commission  erred  in  ordering  an  increase  in  rates 
totalling  in  excess  of  $200,000,  without  a  finding  to  the  effect 
that  the  existing  rates  are  unreasonably  low  or  confiscatory; 
in  failing  to  find  that  the  existing  rates  are  unreasonably  high 
or  excessive  and  that  the  rates  under  the  sliding  scale  arrange- 

i  **“Pab.  1G.  That  every  public  utility  shall  carry  a  proper  and  adequate 
depreciation  account.  The  commission  shall  ascertain  and  determine  what 
are  the  proper  and  adequate  rates  of  depreciation  of  the  several  classes 
of  property  of  each  public  utility.  These  rates  shall  be  such  as  will  provide 
the  amounts  required  over  and  above  the  expense  of  maintenance  to  keep 
snch  property  in  a  state  of  efficiency  corresponding  to  the  progress  of  the 
industry.  Each  public  utility  shall  conform  its  depreciation  accounts  to  such 
rates  so  ascertained  and  determined  by  the  commission.  The  commission 
may  make  changes  in  such  rates  of  depreciation  from  time  to  time  as  it 
may  find  to  be  necessary.  The  commission  shall  also  prescribe  rules,  regu¬ 
lations,  and  forms  of  accounts  regarding  such  depreciation  which  the  public 
utility  is  required  to  carry  into  effect.  The  commission  shall  provide  for 
such  depreciation  in  fixing  the  rates,  tolls,  and  charges  to  be  paid  by  the 
public.  All  moneys  in  this  fund  may  be  expended  in  keeping  the  property 
of  such  public  utility  in  repair  and  good  and  serviceable  condition  for  the 
use  to  which  it  is  devoted,  or  invested,  and,  if  invested,  the  Income  from 
the  investments  shall  also  be  carried  into  the  depreciation  fund.  This 
fund  and  the  proceeds  thereof  shall  be  used  for  no  other  purpose  than  as 
provided  in  this  paragraph,  unless  with  the  consent  and  by  order  of  the 
commission.” 


ment  should  be  reduced  in  an  amount  totalling  $617,874.36; 
in  failing  to  hold  that  in  view  of  changed  conditions  the  sliding 
scale  arrangement  should  not  be  applied  and  that  the  rates 
should  be  reduced  in  an  amount  totalling  $1,009,207.04. 


Violation  of  Act  of  October  2,  1942 

VI.  In  issuing  its  Order  No.  2401,  the  Commission  acted  in 
disregard  of  and  contrary  to  the  Act  of  October  2,  1942,  To 
amend  the  Price  Control  Act  of  1942,  in  that 

1.  It  issued  an  order  directing  an  increase  in  rates  without 
having  the  Company  first  give  notice  to  the  Director  of  Eco¬ 
nomic  Stabilization  and  consent  to  his  timely  intervention. 

2.  It  made  the  order  retroactive  to  September  1,  1942. 

3.  It  held  in  effect  that  the  intervention  previously  granted 
to  the  Office  of  Price  Administration  constituted  sufficient  com¬ 
pliance  with  the  Act  of  Congress,  whereas  in  truth  and  in  fa^t 
the  intervention  was  so  beset  with  limitations  that  it  was 
rendered  a  nullity. 

4.  In  issuing  Order  No.  2404,  it  failed  to  vacate  Order  No. 
2401. 

5.  It  failed  to  reopen  the  case  for  the  purpose  of  permitting 
the  Director  of  Economic  Stabilization  to  develop  the  facts 
and  the  law  of  the  case;  for  the  purpose  of  requiring  the  Wash¬ 
ington  Gas  Light  Company  to  prove  its  proper  rate  bass, 
proper  allowances  for  operating  expenses,  reasonable  allow¬ 
ances  for  taxes  and  reasonable  deductions  for  depreciation; 
for  the  purpose  of  making  specific  findings  of  basic  facts  (based 
upon  competent  evidence),  as  distinguished  from  mere  infer¬ 
ences  or  conclusions  of  fact;  and  for  the  purpose  of  arriving 
at  conclusions  of  fact  and  law,  which  would  be  supported  by 
proper  findings. 

6.  By  permitting  the  Director  of  Economic  Stabilization 
to  intervene  for  the  "purpose  of  adducing  “evidence  relating 
to  the  inflationary  effect,  if  any,  of  the  increase  in  rates  author¬ 
ized  by  Order  No.  2401”,  without  permitting  him  to  go  in^o 
all  the  facts  and  law  pertaining  to  the  rate  determination  in 
this  case,  the  Commission  imposed  on  him  a  meaningless  and 
impossible  task,  thus  in  effect  denying  him  the  right  to 
intervene. 


Because  of  the  above  errors,  I  believe  that  both  Orders  Nos. 
2401  and  2404  are  void.  Order  No.  2401  should  be  vacated, 
and  Order  No.  2404  should  be  amended  in  accordance  with 
the  request  of  the  Director  of  Economic  Stabilization. 

!  3.  This  brings  me  to  the  request  made  that  the  Director  of 
Economic  Stabilization  be  permitted  to  intervene,  without  the 
limitations  imposed.  What  is  the  requirement  of  the  statute? 
The  Act  of  October  2. 1942,  provides,  in  Section  1  thereof: 

The  President  may,  except  as  otherwise  provided  in 
this  Act,  thereafter  provide  for  making  adjustments 
with  respect  to  prices,  *  *  *  to  the  extent  that  he 

finds  necessary  to  aid  in  the  effective  prosecution  of  the 
war  or  to  correct  gross  inequities:  Provided,  That  no 
i  common  carrier  or  other  public  utility  shall  make  any 
general  increase  in  rates  or  charges  which  were  in  effect 
on  September  15,  1942,  unless  it  first  gives  thirty  days 
notice  *  *  *. 

In  subsequent  sections  the  Act  sets  out  the  exceptions  to  this 
great  grant  of  power  to  the  President  to  adjust  prices  to  the 
extent  he  finds  necessary  for  the  purposes  stated.  Query: 
Does  the  above  proviso  also  operate  as  an  exception?  We 
have  been  referred  to  statements  made  on  the  floor  of  both 
houses  of  Congress  to  the  effect  that  this  proviso  does  operate 
as  an  exception  to  the  power  granted  to  the  President.  These 
statements  by  members  of  the  Congress  would  have  constituted 
pertinent  evidence  of  the  collective  Congressional  intent,  if 
the  language  of  the  statute  were  uncertain  and  ambiguous,  but 
not  when  the  language  is  so  clear  that  it  requires  no  resort 
to  extraneous  sources  of  interpretation. 

Had  Congress  intended  to  make  an  exception  to  this  grant 
of  power  in  favor  of  common  carriers  and  other  public  utilities, 
it  would  have  undoubtedly  used  appropriate  language  to  ex¬ 
press  such  intent  by  including  it  among  the  other  exceptions. 
The  proviso  is  not  an  exception,  and  does  not  diminish  the 
power  granted  to  the  President.  It  is  an  emphasis  of  an  addi¬ 
tional  obligation.  It  is  a  direction  that,  while  private  persons 
may  increase  their  prices  subject  to  limitations  which  may  be 
imposed  by  the  President,  the  common  carriers  and  other  public 
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utilities  may  not  do  so  without  giving  the  required  notice  ancjl 
consent  to  intervention,  but  still  subject  to  limitations  imposed 
by  the  President. 

Thus  Congress  has  not  disturbed  the  powers  and  functions 
of  the  regulatory  utility  agencies.,  except  to  the  extent  that  (1) 
it  provided  for  intervention  by  the  President’s  agent,  and  (2)  in 
made  utility  rates,  like  any  other  prices,  subject  to  the  parar 
mount  power  of  the  President  to  make  adjustments  to  aid  in 
the  effective  prosecution  of  the  war  or  to  correct  gross  inequi¬ 
ties.  Is  it  conceivable  that  Congress,  in  making  this  extraor¬ 
dinary  grant  of  power  to  the  President,  intended  that  if  he 
or  his  agent  did  seek  to  intervene,  the  regulatory  authority  may 
nevertheless  show*  him  the  door?  '  I  cannot  believe  it.  If  this 
were  to  happen,  the  President  could  undoubtedly  invoke  his 
power  under  the  Act  of  October  2nd,  and  make  adjustments 
in  rates  which  would  correct  such  gross  inequities. 

Let  us  suppose,  however,  that  the  proviso  did  constitute  an 
exception  to  the  powrer  granted  to  the  President.  Then  the 
exception  must  be  strictly  construed.  Can  we  then  so  construe 
it  that  by  this  exception  Congress  made  the  application  of  this 
Presidential  power,  granted  in  times  of  greatest  stress,  depend 
largely  on  the  subordinate  agencies  of  the  Federal,  State  or 
even  Municipal  governments  who  could  at  will  exclude  or  limit 
the  intervention  by  the  President  or  his  agent?  Whichever 
way  one  examines  this  statute,  the  conclusion  is  inescapable 
that  the  right  of  intervention  is  granted  by  the  statute,  not  by 
the  respective  agencies,  and,  the  statute  contains  no  words  of 
limitation  on  this  right  to  intervene.  It  gives  the  Director  of 
Economic  Stabilization,  as  the  agent  of  the  President,  the  right 
to  intervene  in  any  case  in  which  a  rate  increase  is  sought.  The 
purpose  of  the  intervention  is  to  prevent  any  unjustifiable  in¬ 
crease  in  rates.  To  this  end  he  may  show  that  an  increase  in 
rates  would  not  be  justifiable,  that  the  existing  rates  are  not 
unreasonably  low  or  confiscatory,  or  that  in  view  of  present 
conditions  the  Company  will  be  able  to  continue  functioning 
and  rendering  service  without  an  increase  in  rates.  In  a  rate 
proceeding  this  opens  the  way  to  the  examination  of  all  ele¬ 
ments  entering  into  the  rate  determination,  and  if  in  the  course 
of  this  proceeding  it  becomes  evident  that  the  existing  rates  are 
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unreasonably  high,  it  becomes  the  duty  of  the  regulatory 
authority  to  order  a  reduction  in  rates. 

Has  this  Commission  recognized  the  President’s,  or  his 
agent’s,  right  so  to  intervene?  It  limited  his  intervention  to 
prove — what?  That'  the  increase  ordered,  the  $200,000  will 
have  an  inflationary  effect!  It  is  indeed  puzzling  what  this 
means. 

At  the  hearing  on  the  petition  to  amend  Order  No.  2404,  the 
present  Chairman  disclosed  what  he  meant  by  inflationary 
effect,  by  reading  into  the  record  the  definition  of  the  term 
"inflationary”.  It  means  giving  rise  to  ‘‘disproportionate  and 
relatively  sharp  and  sudden  increase  in  the  quantity  of  money 
or  credit,  or  both,  relative  to  the  amount  of  exchange  business”. 
In  other  words,  the  Chairman  added,  “when  your  dollar  pur¬ 
chases  less  than  it  formerly  did  it  is  inflationary”.  Substitut¬ 
ing  this  meaning  for  the  words  used  in  Section  1  of  Order  No. 
2404,  the  Director  of  Economic  Stabilization  was  permitted 
to  intervene  for  the  purpose  of  showing  that  upon  the  increase 
of  gas  rates  by  $200,000,  the  purchase  value  of  the  dollar  will 
drop.  It  may  well  be  assumed  that  such  result  will  not  follow 
from  the  increase  ordered,  not  even  if  the  Commission  had 
ordered  an  increase  many  times  as  large. 

If  this  were  the  meaning  of  the  Act  of  October  2nd,  that  the 
Director  may  be  permitted  to  intervene  for  such  purpose,  then 
Congress  would  be  legislating  something  which  is  absurd.  No 
public  utility  desiring  to  remain  in  the  business  will  so  increase 
its  rates  that  the  amount  of  the  increase  will  lower  the  value  of 
the  dollar.  No  regulatory  agency,  no  matter  how  deluded,  will 
order  such  an  increase.  I  cannot  attribute  to  Congress  such 
absurd  result. 

The  most  that  can  be  expected  from  any  increase  in  utility 
rates  is  an  imperceptible  inflationary  tendency,  rather  than  an 
inflationary  effect.  The  Commission  itself  has  used  the  words 
“inflationary  effect”  in  this  sense,  when,  in  disallowing  excess 
profits  taxes  in  the  sum  of  $43,928.02,  it  did  so  “in  order  to 
prevent  the  direct  inflationary  effect  which  such  allowance 
would  invite”.  Surely  the  Commission  did  not  mean  that  if 
the  $44,000  were  allowed  as  a  deduction  from  operating  revenue, 
the  purchasing  value  of  the  dollar  would  drop.  Surely  the 
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Commission  did  not  mean  that  $44,000  would  have  a  direct  in¬ 
flationary  effect,  while  $200,000  could  not  conceivably  “have 
material  inflationary  tendencies”,  as  the  Commission  said. 

But  then  the  question  arises:  Why  will  $44,000  in  taxes 
(least  inflationary  in  character)  have  an  inflationary  tendency, 
while  $200,000  in  profits  (most  inflationary  in  character)  will 
not?  Upon  what  facts  has  the  Commission  concluded  that  the 
$44,000  would  have  an  inflationary  tendency?  I  find  none  in 
the  record.  It  must  then  be  that  the  Commission  arrived  at 
this  conclusion  as  a  matter  of  common  knowledge.  And  rightly 
so,  for  while  no  inflationary  tendency  can  be  perceived  from 
any  given  increase  in  prices,  any  increase  in  times  like  the  pres¬ 
ent  has  a  tendency  to  increase  other  prices,  until  there  is  a 
cumulative  effect  which  when  perceived  has  already  done  its 
destructive  work.  If  the  Commission  can  take  judicial  notice 
of  the  inflationary,  tendency  of  an  increase  in  rates  in  the  sum 
of  $44,000,  why  can  it  not  take  judicial  notice  of  the  same  result 
in  an  increase  five  times  as  great?  The  Commission  cannot 
escape  this  dilemma  by  dividing  the  increase  among  all  con¬ 
sumers  and  calling  it  an  increase  Of  3?  per  month.  If  this 
increase  in  rates  means  the  much  publicized  3c‘  per  mont|i 
per  domestic  consumer,  then  the  $44,000  means  %  of  \<t  per 
domestic  consumer;  if  the  $200,000  means  an  increase  of  Vz: 
of  1%  in  the  cost  of  living  index,  then  the  $44,000  means  an 
increase  of  V200  of  1%  in  the  cost  of  living  index. 

Let  us  suppose,  however,  that  there  is  some  justification  for 
the  difference,  i.  e.  for  taking  judicial  notice  of  the  inflationary 
tendencies  of  the  $44,000  and  for  requiring  proof  as  to  the  $200,- 
000.  Upon  what  evidence,  upon  what  theory  of  proof,  could 
such  tendencies  be  attributed  to  the  $200,000  increase  allowed 
by  Order  No.  2401?  I  asked  Counsel  for  the  Company,  Coun¬ 
sel  for  the  Commission  and  Counsel  for  the  Director  of  Eco¬ 
nomic  Stabilization  to  outline  the  method  of  proof  they  would 
follow  in  order  to  show  the  inflationary  tendencies  or  infla¬ 
tionary  effects  which  this  increase  in  rates  would  entail.  None 
of  them  could  give  an  answer.  It  was  evident,  upon  the  mere 
raising  of  the  question,  that  the  Commission  assigned  an  im¬ 
possible  and  meaningless  task  to  the  Director  of  Economic 


Stabilization.  As  a  matter  of  fact,  it  was  not  and  is  not  the 
intention  of  the  Commission  to  allow  the  Director  of  Economic 
Stabilization  to  intervene. 

This  also  brings  up  the  question  whether  the  Company  has 
actually  complied  with  the  provision  of  the  Act  of  October  2nd, 
that  it  consent  to  the  intervention.  The  evidence  shows  that, 
immediately  upon  the  issuance  of  Order  No.  2401,  the  Company 
addressed  a  letter  to  the  Director  of  Economic  Stabilization 
notifying  him  of  the  increase  in  rates.  This  letter  contained 
no  expression  of  consent  to  his  intervention  in  this  proceeding. 
On  October  17th,  the  Company  addressed  another  letter  to  the 
Director  of  Economic  Stabilization  in  which  it  attempted  to 
show  that  it  had  already  assented  to  intervention  by  the  Office 
of  Price  Administration  in  the  original  hearing,  implying  that 
the  Company  did  not  need  to  comply  with  the  Act  of  October 
2nd.  It  was  only  after  the  Commission  had  issued  Order  No. 
2404,  limiting  the  Director  of  Economic  Stabilization  to  an 
impossible  and  meaningless  task,  that  the  Company,  on  Octo¬ 
ber  30th,  wrote  a  third  letter,  this  time  to  the  Commission,  to 
1  the  effect  that  it  consented  to  intervention  by  the  Director  of 
Economic  Stabilization.  Asked  whether  this  letter  meant 
that  the  Company  consented  to  an  unlimited  intervention  by 
1  the  Director  of  Economic  Stabilization,  or  whether  it  meant 
that  the  consent  was  only  to  such  intervention  as  was  outlined 
in  Order  No.  2404,  Counsel  for  the  Company  found  great  diffi¬ 
culty  in  giving  an  unequivocal  answer.  Finally  the  answer 
came  that  the  Company’s  consent  was  for  an  intervention 
“without  strings  attached”.  It  was  evident  to  me,  however, 
that  the  consent  was  a  mere  empty  gesture,  for  the  Company 
already  knew  that  the  Commission  was  not  inclined  to  permit 
any  intervention  to  the  Director  of  Economic  Stabilization 
which  would  develop  all  elements  entering  into  rate  making  in 
the  present  proceeding. 

As  I  said  in  my  dissent  on  Order  No.  2404,  in  discussing  the 
Commission’s  duty  under  the  Act  of  October  2,  1942:  “Could 
the  Commission  then  say:  Let  the  Company  give  notice,  let 
it  consent  to  intervention  by  the  Director  of  Economic  Stabil¬ 
ization,  we  shall  render  the  Act  impotent  by  denying  any  peti¬ 
tion  to  intervene  or  by  so  limiting  the  intervention  as  to  render 


it  useless?  To  ask  the  question  is  to  answer  it.”  This  is  just 
what  happened  in  this  case.  The  Company’s  consent  and  the 
intervention  allowed  had  only  form,  but  no  substance. 

Gregory  Hanxin,  Commissioner. 

November  4, 1942. 

Before  the  Public  Utilities  Commission  of  the  District  of 

Columbia 

P.  U.  C.  No.  3306,  Formal  Case  No.  316 

In  the  Matter  of  Investigation  of  Rates,  Tolls,  Charges, 

Tariffs,  Rules,  Regulations  and  Conditions  for  Service 

of  the  Washington  Gas  Light  Company 

PETITION  FOR  RECONSIDERATION 

Comes  now,  Leon  Henderson,  Price  Administrator  of  the 
Office  of  Price  Administration,  on  behalf  of  James  F.  Byrnes, 
Director  of  Economic  Stabilization,  an  intervenor  and  a  party 
affected  by  the  order  of  the  Commission  herein,  and  moves  that 
the  Commission  reconsider  its  orders  of  October  13, 1942,  Octo¬ 
ber  23,  1942,  and  November  9,  1942,  in  this  proceeding,  and  in 
support  thereof  alleges  the  following  errors: 

1.  The  Commission  erred  in  issuing  its  Order  No.  2401  of 
October  13,  1942,  without  giving  the  Director  of  Economic 
Stabilization  the  opportunity  of  the  notice  required  by  the  Act 
of  October  2, 1942  (Pub.  Law.  729 ;  77th  Cong.  2d  Sess.),  amend¬ 
ing  the  Emergency  Price  Control  Act  of  1942,  and  without  giv¬ 
ing  the  Director  of  Economic  Stabilization  the  opportunity  of 
timely  intervention  as  permitted  by  said  Act. 

2.  In  issuing  its  Order  No.  2404  of  October  23,  1942,  the 
Commission  erred  in  restricting  the  Director  of  Economic 
Stabilization  to  the  presentation  of  “additional  evidence  relat¬ 
ing  to  the  inflationary  effect,  if  any,  of  the  increase  in  rates 
authorized  by  Order  No.  2401.” 

3.  In  issuing  its  Order  No.  2404  of  October  23,  1942,  the 
Commission  erred  in  refusing  to  reopen  the  proceeding  for  the 
purpose  of  receiving  evidence  and  argument  on  behalf  of  the 
Director  of  Economic  Stabilization. 

4.  In  issuing  its  Order  2404  of  October  23,  1942,  the  Com¬ 
mission  erred  in  limiting  the  intervention  and  participation 
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of  the  Director  of  Economic  Stabilization  in  this  proceeding, 
i  5.  The  Commission  erred  in  its  Order  No.  2404  of  October 
23,  1942,  and  November  9,  1942,  in  not  granting,  the  request 
of  the  Director  of  Economic  Stabilization  that  Order  No.  2401 
of  October  13, 1942,  be  vacated. 

6.  The  Commission  erred  in  refusing  to  hold  that  the  dom¬ 
inant  principle  governing  the  determination  of  the  rates  and 

|  charges  of  the  Company  is  the  government’s  program  to  control 
inflation,  and  to  stabilize  the  cost  of  living  by  preventing  all 
future  avoidable  increases  thereof  as  provided  by  Congress 
in  the  Emergency  Price  Control  Act  of  January  30,  1942,  as 
amended  by  the  Act  of  October  2,  1942,  and  as  enunciated  by 
the  President  in  his  Executive  Order  No.  9250  dated  October 
2, 1942,  and  the  policies  of  the  Director  of  Economic  Stabiliza¬ 
tion  and  the  Office  of  Price  Administration. 

7.  The  Commission  erred  in  approving  and  ordering  an 
i  increase  in  rates  and  charges  in  the  absence  of  a  clear  and  con¬ 
vincing  showing  that  the  Company  would  be  subject  to  undue 
hardship  if  it  continued  to  operate  at  existing  rates. 

8.  The  Commission  erred  in  granting  an  increase  in  rates 
and  charges  since  it  appeared  upon  the  Company’s  figures  that 
after  the  deducting  of  all  expenses,  including  excessive  charges 
for  depreciation  expense  and  income  taxes,  the  Company  was 

l  earning  substantially  5%  upon  the  agreed  undepreciated  rate 
base  and  in  failing  to  hold  that  this  was  an  adequate  return 
in  the  light  of  current  economic  conditions  and  the  govern¬ 
ment’s  program  to  prevent  inflation  and  to  prevent  further 
avoidable  increases  in  the  cost  of  living. 

9.  The  Commission  erred  in  approving  and  ordering  an  in¬ 
crease  in  the  absence  of  a  clear  and  convincing  showing  that 
existing  rates  and  charges  were  unreasonably  low. 

10.  The  Commission  erred  in  prescribing  and  approving  in- 
i  creased  rates  and  charges  without  a  finding  that  presently 
,  effective  rates  and  charges  are  unjust,  unreasonable,  unreason- 
i  ably  low  and  not  sufficiently  compensatory. 

Wherefore  petitioner  prays  that  the  Commission  find,  and 
i  so  order  upon  reconsideration  of  its  orders  of  October  13,  1942, 
!  October  23,  1942,  and  November  9,  1942;  (1)  That  the  order 
of  October  13,  1942,  in  this  proceeding  should  be  vacated  and 
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rescinded;  (2)  That  the  proceeding  should  be  reopened  for 
the  purpose  of  receiving  further  evidence  and  hearing  further 
argument  herein;  (3)  that  the  Director  of  Economic  Stabilize 
tion  should  be  allowed  the  right  of  intervention  without  limi¬ 
tation,  and  should  be  permitted  to  file  a  brief  in  this  proceed¬ 
ing;  and  that  the  Commission  enter  such  further  order  or  orders 
in  the  premises  as  to  it  may  seem  reasonable  and  just. 

Respectfully  submitted, 

Leon  Henderson 

Price  Administrator,  Office  of  Price  Administration 

On  Behalf  of  James  F.  Byrnes 
Director  of  Economic  Stabilization 
By  David  Ginsburg, 

General  Counsel 
Nathaniel  L.  Nathanson 

Assistant  General  Counsel 
Harry  R.  Booth 
Utilities  Counsel,  Legal  Division 

Office  of  Price  Administration 

Certificate  of  Service 

I  hereby  certify  that  I  have  this  day  served  the  foregoing 
application  for  reconsideration  upon  all  parties  of  record  in 
this  proceeding,  by  mailing  by  first-class  mail  a  copy  thereof 
properly  addressed  to  each  such  party. 

Dated  at  Washington,  D.  C.,  this  12th  day  of  November,  1942. 

Harry  R.  Booth. 


Public  Utilities  Commission  of  the  District  of  Columbia 
Order  No.  2422,  Formal  Case  No.  316 

November  16,  1942. 

In  the  Matter  of  Rates,  Tolls,  Charges,  Tariffs,  Rules, 
Regulations,  and  Conditions  of  Service  of  Washington 
Gas  Light  Company. 

Upon  careful  consideration  of  the  petition  for  reconsidera¬ 
tion  filed  in  this  proceeding  by  Leon  Henderson,  Price  Ad¬ 
ministrator  of  the  Office  of  Price  Administration,  on  behalf 
of  James  F.  Byrnes,  Director  of  Economic  Stabilization. 
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It  is  ordered : 

That  the  petition  for  reconsideration  filed  in  this  proceeding 
by  Leon  Henderson,  Price  Administrator  of  the  Office  of  Price 
Administration,  on  behalf  of  James  F.  Byrnes,  Director  of 
Economic  Stabilization,  be,  and  the  same  is  hereby,  denied. 
1  By  the  Commission.  (Commissioner  Hankin  dissenting). 

E.  J.  Milligan 
Executive  Secretary. 

A  True  Copy: 

[seal]  N.  H.  Hetzel 

Chief  Clerk. 

AD. 


In  the  District  Court  of  the  United  States  for  the  District  of 

Columbia 

Civil  Action  No.  17805 

James  F.  Byrnes,  Director  of  Economic  Stabilization, 

APPELLANT,  By  LeON  HENDERSON,  PRICE  ADMINISTRATOR 

of  the  Office  of  Price  Administration 

v. 

James  H.  Flanagan,  Gregory  Hankin,  and  C.  W.  Kutz, 
Being  the  Public  Utilities  Commission  of  the  District 
of  Columbia,  appellees 

SEPARATE  ANSWER  OF  GREGORY  HANKIN,  APPELLEE 

1  Now  comes  Gregory  Hankin,  a  member  of  the  Public  Util¬ 
ities  Commission  of  the  District  of  Columbia  and  one  of  the 
Appellees  in  the  above-entitled  cause,  and  appearing  on  be¬ 
half  of  himself  says: 

1.  That  he  admits  all  and  singular  the  allegations  contained 
in  the  Petition  of  Appeal  filed  by  James  F.  Byrnes,  Director 
of  Economic  Stabilization,  by  Leon  Henderson,  Price  Adminis¬ 
trator  of  the  Office  of  Price  Administration ; 

!  2.  That  he  agrees  that  Orders  Nos.  2401,  2404  and  2418, 

issued  by  the  Public  Utilities  Commission  and  appended  as 
Exhibits  A,  C  and  E  to  the  Petition  of  Appeal  are  illegal  and 
void  for  the  reasons  set  forth  in  the  said  Petition  of  Appeal  and 
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for  additional  reasons  included  in  the  opinions  of  your  Ap¬ 
pellee  dissenting  from  the  said  orders  of  the  Commission. 

Wherefore,  your  Appellee,  in  behalf  of  himself,  confesses 
error  on  the  part  of  the  Public  Utilities  Commission  and  says 
that  the  relief  sought  by  the  petitioner  should  be  granted, 
that  the  aforementioned  orders  of  the  Commission  should  be 
vacated  and  set  aside,  and  that  the  cause  be  remanded  to 
the  Commission  for  further  proceedings,  with  directions: 

1.  To  afford  to  the  Appellant  full  opportunity  to  intervene 
on  all  questions  of  law  and  fact  pertaining  to  an  orderly  and 
proper  disposition  of  the  case; 

2.  To  reopen  the  case  for  the  presentation  of  further  evidence 
on  all  issues  of  fact  relating  to  the  reasonableness  of  the  rates 
charged  by  the  Washington  Gas  Light  Company;  and 

.  3.  To  make  specific  findings  of  fact  and  conclusions  of  law 
to  the  end  that  the  Commission’s  order  shall  be  supported  by 
the  findings,  which  in  turn  shall  be  supported  by  the  evidence. 

Respectfully  submitted: 

Gregory  Han  kin  . 

Commissioner,  Public  Utilities  Commission 
of  the  District  of  Coliumbia, 

Appellee. 

Service  of  a  copy  of  the  foregoing  Answer  is  hereby  acknowl¬ 
edged  this  —  day  of  December  1942. 

- ,tCounsel  for  Appellant. 

This  is  to  certify  that  I  have  this  8th  day  of  December,  1942, 
mailed  copies  of  this  answer  to  the  attorneys  for  the  parties 
in  this  case. 


Gregory  Han  kin. 


Part  II 


PLEADINGS  AND  OTHER  PAPERS  DESIGNATED  BY 

APPELLEE  BROWN 


I 


Before  the  Public  Utilities  Commission  of  the  District  of 

Columbia 

► 

Formal  Case  No.  316 

In  the  Matter  of  The  Investigation  of  Rates,  Tolls. 
Charges,  Tariffs,  Rules,  Regulations,  and  Conditions 
of  Service  of  the  Washington  Gas  Light  Company. 

k  - 

PETITION  FOB  LEAVE  TO  INTERVENE 

May  It  Please  The  Commission: 

Leon  Henderson,  Price  Administrator  for  the  Office  of  Price 
Administration,  respectfully  petitions  for  leave  to  intervene, 
and  in  support  thereof,  makes  the  following  representations: 

1.  Petitioner  is  Price  Administrator  of  the  United  States,  and 
Administrative  Officer  of  the  Federal  Government,  with  offices 
in  Washington,  D.  C.  This  office  was  created  by  the  Emer¬ 
gency  Price  Control  Act  of  1942  (Pub.  L.  421,  77th  Cong.,)  for 
the  purpose,  among  others,  of : 

(a)  Stabilizing  prices  and  preventing  speculative  unwar- 

k  ranted  and  abnormal  increases  in  prices, 

(b)  Eliminating  and  preventing  profiteering,  hoarding,  * 
manipulation,  speculation,  and  other  disruptive  practices  re- 

«  suiting  from  abnormal  market  conditions  and  scarcities  caused 

by  or  contributing  to  the  national  emergency. 

(c)  Assuring  that  defense  appropriations  are  not  dissipated 

*  by  excessive  prices. 

(d)  Protecting  persons  with  relatively  fixed  and  limited  in¬ 
comes,  consumers,  wage  earners,  investors,  and  persons  de¬ 
pendent  upon  life  insurance,  annuities  and  pensions,  from 
undue  impairment  of  their  standard  of  living;  and 

(e)  Preventing  a  post-emergency  collapse  of  values. 

(Section  1  (a)  of  the  Emergency  Price  Control  Act  of  1942.) 

2.  The  program  of  the  Office  of  Price  Administration  to  sta- 

►  bilize  commodity  prices  and  costs  of  living  is  essential  to  the 

success  of  the  war  effort. 

(71) 
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3.  In  accordance  with  the  purposes  of  the  Emergency  Price 
Control  Act,  the  Office  of  Price  Administration  has  undertaken 
to  stabilize  commodity  prices  and  the  cost  of  living  through¬ 
out  the  country  by  a  series  of  Maximum  Price  Regulations. 
Indeed,  general  price  increases  have  appeared  to  be  such  a 
grave  threat  to  the  efficient  production  of  war  materials  and 
to  the  stability  of  the  national  income,  that  the  Office  of  Price 
Administration,  within  the  limits  of  statutory  authorization 
has  established  maximum  selling  prices  for  all  commodities  and 
services.  The  immediate  purpose  of  such  regulation  is  to 
guarantee  to  the  American  people  that  every  living  cost  will 
remain  stable,  and  that  the  cycle  of  increasing  prices,  increas¬ 
ing  wages,  leading  to  disastrous  inflation,  may  be  averted. 
That  is  a  prerequisite  to  the  further  measures  which  are  nec¬ 
essary  to  insure  war-time  stability  in  the  economy.  Stable 
living  cost  means  stability  in  the  real  wages  of  the  worker. 
Increases  in  the  cost  of  living  bring  about  the  need  for  a  con-  # 
stant  revision  of  wage  contracts,  constant  bargaining  and  nego¬ 
tiations,  and  the  certain  prospect  of  interrupted  production; 
normal  collective  bargaining  processes  are  strained,  perhaps 
broken,  and  war  production  is  threatened  with  being  shackled, 
disrupted,  or  even  paralyzed. 

4.  Washington  Gas  Light  Company  (hereinafter  sometimes 
referred  to  as  the  Company)  is  a  public  utility  engaged  in  the 
business  of  supplying  gas  service  to  domestic,  commercial,  and 
industrial  consumers  in  the  District  of  Columbia  at  rates  and 
charges  which  are  subject  to  the  jurisdiction  of  the  Public  Util¬ 
ities  Commission  of  the  District  of  Columbia  (hereinafter 
sometimes  referred  to  as  the  Commission). 

5.  It  appears  that  payments  for  gas  service  represent  a  regu¬ 

lar  item  in  the  cost  of  living  of  a  vast  majority  of  residents 
in  the  District  of  Columbia.  \ 

,  6.  By  its  order  of  December  13, 1935,  the  Commission  estab¬ 
lished  a  sliding-scale  arrangement  for  determining  the  rates 
and  charges  which  the  Company  shall  be  allowed  to  demand 
and  collect  for  supplying  such  gas  service. 

7.  Pursuant  to  the  provisions  of  said  sliding-scale  arrange¬ 
ment  the  Commission  has  entered  upon  an  investigation  for 
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the  purpose  of  determining  among  other  things,  the  amount  to 
be  applied  for  the  decrease  or  increase  of  rates  during  the 
‘Hate  Year”  commencing  September  1, 1942,  and  has  directed 
that  a  hearing  be  held  thereon  commencing  August  18,  1942. 

8.  Washington  Gas  Light  Company  contends  that  its  net 
earnings  during  the  fiscal  year  (Test  Yepx)  ended  June  30, 1942  , 
were  approximately  $464,000  less  than  it  was  entitled  to  earn 
under  the  provisions  of  said  sliding-scale  arrangement.  It., 
therefore,  seeks  to  have  an  increase  of  approximately  $387,122  ✓ 
applied  during  the  “Rate  Year”  commencing  September  1], 
1942,  and  requests  that  its  schedule  of  rates  be  adjusted  accord¬ 
ingly. 

9.  It  is  contended  by  the  Company  that  according  to  the  pro¬ 
visions  of  said  sliding-scale  arrangement  of  December  13, 1935, 
the  Company  is  entitled  to  such  increase  in  rates  and  charges 
to  compensate  it  for  the  difference  between  the  actual  return 
earned  during  the  last  fiscal  (Test)  year  and  the  return  which 
it  was  permitted  to  earn  under  the  arrangement. 

10.  It  appears  that  the  claimed  deficit  in  earnings  during  the 
past  fiscal  year  is  predicated  in  large  part  upon  alleged  esti  ¬ 
mated  increases  in  federal  income  taxes  levied  or  to  be  levied 
upon  income  received  in  the  period  from  July  1,  1941,  to  June 
30, 1942,  over  the  preceding  year. 

11.  The  approval  of  an  increase  in  utility  rates  because  o’ 
increased  federal  income  taxes  would  be  contrary  to  the  in¬ 
tention  of  the  Congress,  inflationary  in  character  and  adversely 
affect  the  program  and  policies  of  the  Office  of  Price  Adminf 
istration  to  stabilize  prices. 

12.  It  appears  that  this  is  the  first  time  since  the  Unit 
States  entered  the  war  that  the  Commission  is  called  upon 
make  a  determination  or  to  fix  rates  under  said  sliding-scale 
arrangement.  The  application  of  the  arrangement  should 
reconsidered  in  the  light  of  the  Government’s  program  to  pre 
vent  inflation  and  to  stabilize  the  cost  of  living. 

13.  The  question  of  under  what  circumstances  rates  and 
charges  for  gas  service,  should  be  increased  during  this  perioc. 
of  national  emergency  resulting  from  the  war,  is  one  of  basic 
national  importance,  in  which  the  Office  of  Price  Administra¬ 
tion  has  a  substantial  interest. 
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Now,  therefore,  your  petitioner  prays  that  the  Commission 
enter  an  order  granting  him  leave  to  intervene  and  become  a 
party  to  this  proceeding. 

Respectfully  submitted, 

Leon  Henderson 
Price  Administrator 
Office  of  Price  Administration 
By:  David  Ginsburg 

General  Counsel 
Harry  R.  Booth 

Utilities  Counsel 


Before  the  Public  Utilities  Commission  of  the  District  of 

Columbia 

P.  U.  C.  No.  3305,  Formal  Case  No.  316 

In  the  Matter  of  Investigation  of  Rates,  Tolls,  Charges, 
Tariffs,  Rules,  Regulations  and  Conditions  of  Service 
!  of  the  Washington  Gas  Light  Company. 

PETITION  FOR  THE  REOPENING  OF  THE  PROCEEDING  FOR  THE 
PURPOSE  OF  RECEIVING  ADDITIONAL  TESTIMONY 

1  On  August  18,  1942,  the  Commission  granted  the  Price  Ad¬ 
ministrator  of  the  Office  of  Price  Administration  (sometimes 
hereinafter  referred  to  as  Petitioner)  leave  to  intervene  and 
become  a  party  to  this  proceeding. 

On  September  14,  1942,  counsel  for  the  Price  Administrator 
of  the  Office  of  Price  Administration,  in  consideration  of  the 
several  statements  of  the  Commission  as  to  the  scope  of  the 
matters  at  issue  in  this  proceeding,  orally  moved  the  Commis¬ 
sion  to  issue  appropriate  orders  under  which  the  Commission 
could,  in  this  proceeding,  reconsider  the  provisions  of  the 
“sliding-scale  arrangement”  in  the  light  of  present  economic 
conditions,  and  could  consider  all  factors  ordinarily  deemed 
necessary  to  a  determination  of  just  and  reasonable  rates  and 
charges  for  service  rendered  by  public  utilities  (Tr.  788-796). 

;  Such  motions  were  taken  under  advisement  by  the  Commis¬ 
sion  (Tr.  796) .  However,  the  hearings  were  concluded  on  Sep¬ 
tember  14, 1942,  and  the  Commission  has  not  made  any  ruling 
upon  said  motions. 
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Wherefore,  your  Petitioner  renews  said  motions  and  respect¬ 
fully  requests  that  the  Commission  issue  appropriate  ordeis 
to: 

Reopen  this  proceeding  and  direct  that  further  evidence 
be  taken  with  respect  to : 

1.  The  effect  of  present  changed  economic  conditions  upon 
the  provisions  of  the  “sliding-scale  arrangement”  made  in  1935. 

2.  The  necessity  for  revision  of  the  provisions  of  the  “sliding- 
scale  arrangement”  because  of  present  economic  conditions, 
particularly  those  provisions  which  relate  to  rate  of  return  and 
the  allowance  of  federal  income  taxes  as  an  operating  revenue 
deduction. 

3.  The  relationship  and  effect  of  the  Federal  Govemmentfs 
program  to  control  inflation  and  stabilize  the  cost  of  living  tlo 
the  “sliding-scale  arrangement”  and  the  proceeding. 

4.  All  other  factors  which  .are  ordinarily  necessary  to  la 
proper  determination  of  the  justness  and  reasonableness  of  tqe 
rates  and  charges  of  a  public  utility. 

Respectfully  submitted, 

Leon  Henderson 
Price  Administrator 
Office  of  Price  Administration 
By:  David  Ginsburg 

General  Counsel 
Harry  R.  Booth 

Utilities  Counsel 


Before  the  Public  Utilities  Commission  of  the  District  of 

Columbia 

P.  U.  C.  3305,  Formal  Case  No.  316 

In  the  Matter  of  Investigation  of  Rates,  Tolls,  Charges. 
Tariffs,  Rules,  Regulations  and  Conditions  of  ServkJe 
of  the  Washington  Gas  Light  Company. 

PETITION  FOR  RECONSIDERATION 

Comes  now,  Leon  Henderson,  Price  Administrator  of  the 
Office  of  Price  Administration,  an  intervenor  and  a  party  Ef¬ 
fected  by  the  order  of  the  Commission  herein,  and  moves  that 
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the  Commission  reconsider  its  order  of  October  13, 1942,  in  this 
proceeding,  and  in  support  thereof  alleges  the  following  errors: 

!  1.  The  Commission  erred  in  refusing  to  hold  that  the  dom¬ 
inant  principle  governing  the  determination  of  the  rates  and 
charges  of  the  Company  is  the  government’s  program  to  con¬ 
trol  inflation,  and  to  stabilize  the  cost  of  living  by  preventing 
all  future  avoidable  increases  thereof. 

2.  The  Commission  erred  in  approving  and  ordering  an  in¬ 
crease  in  rates  and  charges  in  the  absence  of  a  clear  and  con¬ 
vincing  showing  that  the  Company  would  be  subject  to  undue 
hardship  if  it  continued  to  operate  at  existing  rates. 

3.  The  Commission  erred  in  granting  an  increase  in  rates 
and  charges  since  it  appeared  upon  the  Company’s  figures  that 
after  the  deduction  of  all  expenses,  including  excessive  charges 
for  depreciation  expense  and  income  taxes,  the  Company  was 
earning  substantially  5%  upon  the  agreed  undepreciated  rate 
base,  and  in  failing  to  hold  that  this  was  an  adequate  return 
in  the  light  of  current  economic  conditions  and  the  govern¬ 
ment’s  program  to  prevent  inflation  and  to  prevent  further 
avoidable  increases  in  the  cost  of  living. 

4.  The  Commission  erred  in  approving  and  ordering  an  in¬ 
crease  in  rates  and  charges  in  the  absence  of  a  clear  and  con¬ 
vincing  showing  that  existing  rates  and  charges  were 
unreasonably  low. 

I  5.  The  Commission  erred  in  prescribing  and  approving  in¬ 
creased  rates  and  charges  without  a  finding  that  presently 
effective  rates  and  charges  are  unjust,  unreasonable,  unreason¬ 
ably  low  and  not  sufficiently  compensatory, 
i  6.  The  Commission  erred  in  entering  the  order  of  October 
13,  1942,  without  a  showing  that  the  Company  had  complied 
with  Section  1  of  the  Act  of  October  2,  1942,  amending  the 
Emergency  Price  Control  Act  of  1942,  and  with  full  knowledge 
that  the  Company  had  failed  to  give  the  required  notice  to  and 
consent  to  intervention  by  the  Director  of  Economic  Stabiliza¬ 
tion  at  the  time  of  the  entry  of  the  order  of  October  13,  1942. 

!  7.  The  Commission  erred  in  denying  the  motion  of  the  Price 

Administrator,  filed  on  his  own  behalf,  requesting  that  this  pro-  . 
ceeding  be  reopened  and  that  further  evidence  be  taken  with 
respect  to:  (1)  The  effect  of  present  changed  economic  condi-  . 
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tions  upon  the  provisions  of  the  sliding-scale  arrangement  made 
in  1935;  (2)  the  necessity  for  revision  of  the  provisions  of  the 
sliding-scale  arrangement  because  of  present  economic  condi¬ 
tions,  particularly  those  provisions  which  relate  to  rate  of  re¬ 
turn  and  the  allowance  of  Federal  income  taxes  as  an  operating 
revenue  deduction;  (3)  the  relationship  of  the  Federal  Gov¬ 
ernment’s  program  to  control  inflation  and  stabilize  the  cost 
of  living  to  the  sliding-scale  arrangement  and  this  proceeding; 
and  (4)  all  other  factors  which  are  necessary  to  a  proper  deter¬ 
mination  of  the  justness  and  reasonableness  of  the  rates  and 
charges  of  a  public  utility. 

8.  The  Commission  erred  in  limiting  the  issues  and  in  other¬ 
wise  restricting  the  scope  of  this  proceeding  and  thereby  denied 
the  petitioner,  and  other  intervenors,  a  full  and  fair  hearing. 

9.  The  Commission  erred  in  fixing  and  prescribing  increased 
rates  and  charges  to  be  made  effective  retroactively  as  of  Sep¬ 
tember  1,  1942,  without  statutory  authority  to  make  any  rates 
and  charges  effective  as  of  a  date  prior  to  the  approval  thereof . 

10.  The  Commission  erred  in  ruling  “that  questions  pertain¬ 
ing  to  basic  elements  of  the  sliding -scale  arrangement  described 
in  Order  No.  1458,  dated  December  13, 1935,  are  not  within  the 
scope  of  the  present  proceeding”.  (Tr.  475). 

11.  The  Commission  erred  in  ruling  that  it  might  give  par¬ 
ticular  and  individual  consideration  to  the  propriety  of  allowj- 
ing  excess  profits  tax  or  income  tax  as  an  operating  expense 
although  the  sliding-scale  arrangement  does  not  specifically 
provide  therefor,  but  that  it  could  not  reconsider  other  phased 
of  the  sliding-scale  arrangement. 

12.  The  Commission  erred  in  limiting  the  rights  of  the  peti  ¬ 
tioner,  as  an  intervenor  and  a  party  to  the  proceeding,  to  pre¬ 
sent  evidence. 

13.  The  Commission  erred  in  not  ruling  upon  petitioner’s 
oral  motion  made  during  the  course  of  hearing  which  requested 
that,  if  the  Commissioner  be  of  the  opinion  that  the  order  in¬ 
stituting  this  proceeding  did  not  permit  an  inquiry  into  th 
basic  provisions  of  the  sliding-scale  arrangement,  the  Commis 
sion  issue  appropriate  orders  so  that  the  provisions  of  the  slid-t 
ing-scale  arrangement  might  be  reconsidered  in  the  light  of 
present  economic  conditions  and  in  the  light  of  the  govern^ 
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merit’s  program  to  stabilize  the  cost  of  living,  and  in  the  light 
of  all  other  necessary  factors  which  the  Commission  must  as 
a  matter  of  law  consider  in  determining  just  and  reasonable 
rates  and  charges  of  a  public  utility. 

i  14.  The  Commission  erred  in  finding  that  an  “increase  for 
all  customers”  of  “2.28%  in  excess  of  rates  for  the  preceding 
year”  would  not  have  “material  inflationary  tendencies”. 

15.  The  Commission  erred  in  not  requiring  the  company  to 
sustain  the  legally  imposed  burden  of  proving  the  presently 
effective  rates  and  charges  to  be  unjust  and  unreasonable  under 
existing  circumstances  and  not  sufficiently  compensatory  under 
accepted  rate-making  principles,  and  of  proving  the  increased 
rates  and  charges  to  be  just  and  reasonable. 

16.  The  Commission  erred  in  ruling  that  the  rights  of  the 
Price  Administrator,  as  an  intervenor,  did  not  permit  him  to 
“carry  on  a  detailed  investigation  into  the  accounts  of  the  gas 
company”.  (Tr.  476). 

17.  The  Commission  erred  in  ruling  that  its  primary  re¬ 
sponsibility  and  duty  is  “to  determine,  in  accordance  with  the 
provisions  of  the  sliding-scale  arrangement  as  such  arrange¬ 
ment  is  now  constituted,  whether  the  Washington  Gas  Light 
Company  is  entitled  to  an  increase  in  rates  for  the  year  com¬ 
mencing  September  1, 1942,  and  the  amount  of  such  warranted 
increase.” 

18.  The  Commission  erred  in  finding  the  proper  rate  base  to 
be  $28,088,322.57,  and  in  failing  to  make  the  basic  findings 
necessary  to  a  determination  of  any  proper  rate  base. 

!  19.  The  Commission  erred  in  failing  to  deduct  accrued  de¬ 

preciation  from  the  rate  base. 

20.  The  Commission  erred  in  not  re-examining,  determining 
and  making  proper  findings  as  to  the  previously  determined 
rate  base  in  the  light  of  the  principles  enunciated  by  the  United 
States  Supreme  Court. 

21.  The  Commission  erred  in  finding  that  because  “the 
sliding-scale  arrangement  does  not  attempt  to  define  operating 
expenses  or  to  indicate  that  certain  types  of  operating  ex¬ 
penses  should  be  excluded  in  determining  the  net  amount  avail¬ 
able  for  return”,  operating  expenses  of  the  company  could 
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be  adjusted>only  “for  any  accounting  departures  during  the  test 
year;  for  over  or  under  accruals  in  taxes,  uncollectible  bills,  ana 
such  other  accrued  accounts  for  which  adjustment  is  provideq 
by  the  prevailing  accounting  classification ;  and  to  exclude  thos4 
expenses  allocated  to  gas  service  outside  of  the  District  oJr 
Columbia”. 

22.  The  Commission  erred  in  finding  that  “the  calculation 
of  Federal  income  taxes  for  the  test  year  under  consideration 
(July  1,  1941,  through  June  30,  1942)  at  the  rate  of  31%  is 
reasonable”. 

23.  The  Commission  erred  in  allowing  as  an  operating  ex¬ 
pense  a  charge  for  income  tax  computed  at  a  rate  in  excess  of 
19%  which  was  the  highest  rate  in  effect  for  the  “normal  years” 
1936-1939,  inclusive. 

24.  The  Commission  erred  in  finding  “Adjusted  Operating 
Expenses”  for  the  year  ended  June  30, 1942,  to  be  $7,301,988.67 
and  in  failing  to  make  the  necessary  basic  findings  with  respect 
to  the  amounts  of  specific  operating  expenses  properly  allow  ¬ 
able  as  deductions  from  operating  revenue. 

25.  The  Commission  erred  in  allowing  as  a  proper  operating 
expense  charge  an  amount  of  $216,072.27  for  sales  promotion 
expense  without  positive  and  convincing  proof  that  the  items 
included  constitute  expenses  incurred  in  the  sale  of  gas  serv¬ 
ice  and  not  the  sale  of  other  merchandise. 

26.  The  Commission  erred  in  allowing  as  a  proper  operating 
expense  charge  an  amount  of  $389,098.33  for  services  on  cus¬ 
tomers7  premises  in  the  District  of  Columbia  without  positive 
and  convincing  proof  that  the  items  included  constitute  service^ 
other  than  those  rendered  in  connection  with  merchandising 
and  jobbing. 

27.  The  Commission  erred  in  finding  that  the  operating  ex¬ 
penses  of  the  company  for  the  test  year  ended  June  30,  1942, 
except  the  adjustments  made  by  the  Commission  in  its  opinion, 
“are  fair  and  reasonable  and  properly  considered  in  the  de¬ 
termination  of  rates  under  the  sliding-scale  arrangement”. 

28.  The  Commission  erred  in  finding  “Adjusted  amount 
available  for  return”  for  the  year  ended  June  30,  1942,  to  bs 
$1,555,051.65. 


29.  The  Commission  erred  in  finding  $1,825,740.97  as  the 
proper  return  to  be  allowed,  without  evidence  to  support  such 
a  finding. 

30.  The  Commission  erred  in  finding  a  deficiency  of  $270,- 
689.32  in  return,  without  evidence  to  support  such  a  finding. 

31.  The  Commission  erred  in  finding  $201,424.74  to  be  the 
“Net  amount  available  for  rate  increase”,  without  evidence  to 
support  such  a  finding. 

32.  The  Commission  erred  in  not  determining  whether  ex¬ 
isting  charges  for  depreciation  expense  were  burdensome  and 
unfair  to  the  rate  payers;  in  not  'conforming  the  method  and 
charges  for  depreciation  expense  to  the  legal  principles  an¬ 
nounced  in  the  decision  of  the  Supreme  Court  in  the  case  of 
Natural  Gas  Pipeline  Company  vs.  Federal  Power  Commis¬ 
sion;  in  computing  depreciation  expense  on  a  rate  base  which 
included  non-depreciable  property,  in  contravention  of  estab¬ 
lished  legal  and  accounting  principles  and  regulations;  in  al¬ 
lowing  the  Company  a  sum  for  depreciation  expense  which, 
according  to  the  evidence,  is  improperly  computed  both  by  ac¬ 
ceptable  accounting  and  legal  standards;  in  refusing  to  per¬ 
mit  testimony  to  be  given  on  the  subject  by  its  Chief  Account¬ 
ant,  Mr.  McElfresh,  or  the  witness  Mr.  Joseph,  presented  by  the 
Office  of  Price  Administration. 

33.  The  Commission  erred  in  prescribing  6y>  per  cent  as 
the  proper  rate  of  return  which  the  company  should  be  per¬ 
mitted  to  earn  without  having  any  evidence  before  it  upon 
which  to  reach  such  a  decision. 

34.  The  Commission  erred  in  not  re-examining  in  the  light 
bf  present  changed  economic  conditions  the  provisions  of  the 
sliding-scale  arrangement  of  1935  which  specify  “the  primary” 
rate  of  return  of  ft1/*  per  cent  per  annum,  “since  what  would 
have  been  a  proper  rate  of  return  for  capital  invested  in  gas 
plants  and  similar  public  utilities  a  few  years  ago  furnishes  no 
safe  criterion  for  the  present  or  for  the  future.” 

35.  The  Commission  in  adhering  to  the  6M>-percent  rate  of 
return  found  to  be  proper  in  1935,  ignores  the  fact  that  “A  rate 
of  return  may  be  reasonable  at  one  time  and  become  too  high 
or  too  low  by  changes  affecting  opportunities  for  investment, 
the  money  market  and  business  conditions  generally”,  and 
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erred  in  not  requiring  the  presentation  of  evidence  concerning 
present  economic  conditions. 

36.  The  Commission  erred  in  finding  “that  the  credit  posi¬ 
tion  of  the  Washington  Gas  Light  Company  depends  in  large: 
measure  upon  the  integrity  of  this  Commission  in  administer¬ 
ing  the  sliding-scale  arrangement”. 

37.  The  Commission  erred  in  ruling  that  “This  proceeding  is; 
vastly  different  from  a  proceeding  involving  a  rate  case  as  that 
term  is  generally  understood”  (Tr.  475). 

38.  The  Commission  erred  in  refusing  to  allow  the  petitioner 
to  present  and  elicit  evidence  in  conformity  with  ordinarily 
accepted  rate-making  principles  for  the  purpose  of  showing 
whether  the  presently  effective  rates  and  charges  of  the 
company  are  just  and  reasonable,  which  evidence  is  necessary 
to  a  showing  and  determination  as  to  whether  increases  thereof 
are  inflationary  or  would  have  an  inflationary  effect. 

39.  The  Commission  erred  in  not  availing  itself  of  the  “right 
and  power”  conferred  by  Paragraph  18  of  Section  8  of  the  Act 
of  March  4, 1913  (37  Stat.  974),  “to  make  such  other  and  fur¬ 
ther  changes  in  rates,  charges,  and  regulations  as  the  commis¬ 
sion  may  ascertain  and  determine  to  be  necessary  and  reason¬ 
able,  and  the  right  to  alter  or  amend  all  orders  relative  thereto 
is  reserved  in  the  commission  notwithstanding  any  such  (slid¬ 
ing-scale)  arrangement  and  actual  agreement”. 

40.  The  Commission  erred  in  ruling  that  its  duty  and  re-f 
sponsibility  required  strict  adherence  to  the  provisions  of  the: 
sliding-scale  arrangement,  as  construed,  to  the  neglect  of  its; 
duty  and  responsibility  to  the  gas  consuming  public  to  require 
the  company  to  maintain  just  and  reasonable  rates  anc 
charges. 

Wherefore,  petitioner  prays  that  the  Commission  find,  upon 
reconsideration  of  its  order  of  October  13,  1942,  and  the  avail¬ 
able  evidence  of  record  in  support  thereof,  that  the  presently 
effective  rates  and  charges  have  not  been  proved  to  be  unjusi; 
and  unreasonable,  and  that  no  increase  in  the  presently  effective 
rates  and  charges  of  the  Washington  Gas  Light  Company  has; 
been  proved  to  be  just  and  reasonable;  that  the  order  of  Octo¬ 
ber  13,  1942,  should  be  vacated,  and  so  order;  and  that  the 
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Commission  enter  such  further  order  or  orders  in  the  premises 
as  to  it  may  seem  reasonable  and  just. 

Respectfully  submitted, 

Leon  Henderson 

Price  Administrator 
Office  of  Price  Administration 
By  David  Ginsburg 

General  Counsel 
Nathaniel  L.  Nathanson 

Assistant  General  Counsel 

Harry  R.  Booth 

U tilities  Counsel 

Legal  Division ,  Office  of  Price  Administration. 


Public  Utilities  Commission  of  the  District  of  Columbia 
Order  No.  2423,  Formal  Case  No.  316 

November  16,  1942. 

In  the  Matter  of  Rates,  Tolls,  Charges,  Tariffs,  Rules, 
'  Regulations  and  Conditions  of  Service  of  Washington 
Gas  Light  Company. 

I  Upon  careful  consideration  of  the  petition  for  reconsidera¬ 
tion  filed  in  this  proceeding  by  Leon  Henderson,  Price  Admin¬ 
istrator  of  the  Office  of  Price  Administration, 

It  is  ordered : 

1  That  the  petition  for  reconsideration  filed  in  this  proceeding 
by  Leon  Henderson,  Price  Administrator  of  the  Office  of  Price 
Administration,  be,  and  the  same  is  hereby,  denied. 

By  the  Commission.  (Commissioner  Hankin  dissenting). 

E.  J.  Milligan 
Executive  Secretary. 


A  True  Copy: 
[seal] 

AD. 


N.  H.  Hetzel,  Chief  Clerk. 
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In  the  District  Court  of  the  United  States  for  the  District  of 

Columbia 

Civil  Action  No.  17806 

Leon  Henderson,  Price  Administrator  of  the  Office  of 
Price  Administration,  appellant, 

•  v. 

.  James  H.  Flanagan,  Gregory  Han  kin,  and  C.  W.  Kutz, 

Being  the  Public  Utilities  Commission  of  the  District 

of  Columbia,  appellees 

SEPARATE  ANSWER  OF  GREGORY  HANKIN,  APPELLEE 

Now  comes  Gregory  Hankin,  a  member  of  the  Public  Utili¬ 
ties  Commission  and  one  of  the  Appellees  in  the  above-entitled 
cause,  and  appearing  on  behalf  of  himself  files  this  answer: 

1.  That  he  admits  all  and  singular  the  allegations  contained 
in  the  Petition  of  Appeal  filed  joy  Leon  Henderson,  Price  Ad¬ 
ministrator  of  the  Office  of  Price  Administration; 

2.  That  he  agrees  that  Order  No.  2401,  issued  by  this  Com¬ 
mission  on  October  13,  1942,  purporting  to  increase  the  rates 
of  the  Washington  Gas  Light  Company  is  illegal  and  void  for) 
the  reasons  set  forth  in  the  said  Petition  of  Appeal  and  for 
additional  reasons  set  forth  in  the  opinions  of  your  Appellee 
dissenting  from  said  Order  No.  2401  and  Orders  Nos.  2404  and 
2418,  issued-on  October  23  and  November  9, 1942,  respectively. 

Wherefore  your  Appellee  on  behalf  of  himself  confesses  error 
on  the  part  of  the  Public  Utilities  Commission  and  says  that 
the  relief  sought  by  the  Appellant  should  be  granted,  that  the 
said  orders  of  the  Commission  be  vacated  and  set  aside,  and 
that  the  cause  be  remanded  for  further  proceedings  with  di¬ 
rections: 

1.  To  reopen  the  case  for  the  presentation  of  further  evi¬ 
dence  on  all  questions  of  fact  relating  to  the  reasonableness  of 
the  rates  charged  by  the  Washington  Gas  Light  Company;  and 
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2.  To  make  specific  findings  of  fact  and  conclusions  of  law 
to  the  end  that  the  Commission’s  order  shall  be  supported  by 
the  findings,  which,  in  turn,  shall  be  supported  by  the  evidence. 
Respectfully  submitted. 

Gregory  Hankin 

I 

Commissioner 

Public  U tilities  Commission  of  the  District 

of  Columbia,  Appellee . 

;  This  is  to  certify  that  I  have  this  8th  day  of  December  1942 
mailed  copies  of  this  answer  to  the  attorneys  for  the  parties 
in  this  case. 

Gregory  Hankin. 

In  the  District  Court  of  the  United  States  for  the  District  of 

Columbia 

Civil  Action  No.  17805 

James  F.  Byrnes,  Director  of  Economic  Stabilization, 

APPELLANT,  By  LeON  HENDERSON,  PRICE  ADMINISTRATOR  OF 

the  Office  of  Price  Administration, 

v. 

James  H.  Flanagan,  et  al.,  appellees 

ANSWER  TO  PETITION  OF  APPEAL  AND  MOTION  TO  DISMISS 

Come  now  James  H.  Flanagan  and  C.  W.  Kutz,  being  mem¬ 
bers  of  and  constituting  a  majority  of  the  Public  Utilities 
Commission  of  the  District  of  Columbia,  Appellees  in  the 
above-entitled  action,  and  for  answer  to  the  Petition  of  Appeal 
1  in  the  said  action,  the  said  Appellees,  and  each  of  them,  say: 

1.  They  admit  that  the  Washington  Gas  Light  Company 
did  not  give  notice  to  the  Director  of  Economic  Stabilization 
of  the  proposed  increase  in  rates  authorized  by  the  order  dated 
October  13,  1942  (Order  No.  2401),  prior  to  the  promulgation 
of  the  said  order,  but  that  on  October  15,  1942,  after  the  said 
order  had  been  promulgated,  the  said  Company  did  file  with 
the  Director  of  Economic  Stabilization  a  notice  of  the  proposed 
increase  in  rates  and  charges  and  later  consented  to  the  inter¬ 
vention  of  the  Director  of  Economic  Stabilization  in  the  pro- 
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eeedings  before  the  said  Commission.  They  admit  that  on  Ocf 
tober  19, 1942,  the  Director  of  Economic  Stabilization,  by  Leoii 
Henderson,  Price  Administrator  of  the  Office  of  Price  Admin¬ 
istration,  filed  a  petition  with  the  Public  Utilities  Commis¬ 
sion,  praying  that  the  order  dated  October  13, 1942,  be  vacated 
that  the  proceeding  be  reopened  for  the  purpose  of  receiving 
further  evidence  and  hearing  further  argument,  and  that  th^ 
Appellant  herein  be  allowed  to  intervene  and  to  file  a  brief  ir| 
such  reopened  proceedings.  They  admit  that  by  order  dated 
October  23,  1942,  the  Appellant  was  given  the  opportunity  of 
presenting  evidence  and  that  he  was  permitted  to  intervene  in. 
the  reopened  proceedings  for  such  purpose.  They  admit  that 
on  October  31, 1942,  the  Appellant  filed  a  petition,  praying  that[ 
the  Commission  amend  its  Order  No.  2404,  dated  October  23, 
1942,  and  grant  the  relief  prayed  for  in  the  petition  filed  October 
19th.  They  admit  that  on  November  12,  1942,  the  Appellant 
filed  with  the  Commission  a  petition  for  reconsideration,  which 
petition  was  denied  by  order  dated  November  16,  1942  (Order 
No.  2422). 

2.  They  deny  all  the  remaining  allegations  contained  in  the 
said  Petition  of  Appeal. 

3.  They  aver  that  the  petition  filed  by  Appellant  on  October 
31,  1942,  praying  for  an  amendment  of  the  order  of  October 
23, 1942,  and  to  provide  the  specific  relief  requested  in  the  peti-1 
tion  filed  by  the  Appellant  on  October  19th,  was  denied  by 
verbal  ruling  at.  the  hearing  on  November  2nd  (transcript  of 
record,  pages  1086-1087),  and  that  the  Commission’s  order  of 
November  9,  1942  (Order  No.  2418),  was  promulgated  by 
the  Commission  after  consideration  of  the  record  of  the  second 
reopened  proceedings  upon  the  petition  of  Appellant,  in  which 
the  Commission  denied  the  petition  filed  by  Appellant  on  Oc-j 
tober  19th  to  vacate  Order  No.  2401. 

4.  (a)  For  further  answer  to  the  Petition  of  Appeal,  the 
said  Appellees  aver  that  the  Public  Utilities  Commission 
started  a  complete  inventory  and  valuation  of  the  properties 
of  the  Washington  Gas  Light  Company,  The  Georgetown  Gas¬ 
light  Company  (later  merged  with  Washington  Gas  Light 
Company)  in  March,  1932,  and  after  public  hearings,  analyses, 
and  investigation,  issued  its  valuation  reports  on  March  19, 
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1935,  in  Orders  Nos.  1341  and  1342,  finding  and  establishing 
the  fair  value  of  the  properties  of  the  said  companies  as  of  June, 
1932.  Thereafter  the  Commission  began  further  valuation  pro¬ 
ceedings  for  the  purpose  of  bringing  to  date  the  valuation  of 
the  property  of  the  Washington  Gas  Light  Company  for  the 
purpose  of  establishing  a  sliding-scale  plan,  pursuant  to  the 
provisions  of  Paragraph  18  of  the  Act  creating  the  Commission 
(37  Stat.  974,  980,  section  43-317,  D.  C.  Code,  1940),  and  that, 
pursuant  to  such  investigations  and  proceedings  and  after 
public  hearings  extending  through  the  months  of  June,  July, 
August,  and  October,  1935,  consisting  of  5,951  pages  of  testi¬ 
mony  and  a  total  of  135  exhibits,  the  Commission  made  its  find¬ 
ings  and  promulgated  Order  No.  1458  under  date  of  December 
13,  1935,  wherein  a  sliding  scale  plan  was  established  and  de¬ 
fined  pursuant  to  the  provisions  of  Paragraph  18  of  the  said 
Act.  The  valuation  and  rate  proceedings  leading  up  to  the 
establishment  of  the  rate  base  of  the  Washington  Gas  Light 
Company  and  the  sliding  scale  plan  cost  the  parties  more  than 
$750,000.00,  and  as  a  result  thereof  gas  rates  in  the  District  of 
Columbia  were  reduced  in  the  year  1935  more  than  $800,000.00, 
which  reduction  has  continued  in  effect  since  1935,  and  that  by 
the  application  of  the  sliding  scale  plan  since  its  establishment 
in  1935  there  have  been  smaller  rate  reductions  in  each  of  the 
years  1936,  1938,  1939  and  1940,  which  reductions  have  con¬ 
tinued  in  effect  since  they  were  made,  and  under  the  terms  and 
provisions  of  the  plan  the  operating  experience  of  the  Wash¬ 
ington  Gas  Light  Company  for  the  test  year  beginning  July  1, 
1941,  to  June  30,  1942,  for  the  first  time  since  the  plan  has 
been  in  effect  requires  an  increase  in  the  rates  and  charges  for 
gas  service  in  the  District  of  Columbia.  Under  the  provisions 
of  the  sliding  scale  arrangement,  the  operating  experience  of 
the  Washington  Gas  Light  Company  for  the  test  year,  which  is 
defined  in  the  plan  to  be  from  July  1st  to  June  30th  preceding  a 
new  rate  year,  which  begins  September  1st,  constitutes  the 
basis  for  determining  the  net  amount  available  for  rate  reduc¬ 
tions  or  increases  as  the  operating  experience  warrants.  Inas¬ 
much  as  there  was  no  rate  reduction  for  the  rate  year  beginning 
1  September  1,  1941,  the  rates  in  effect  prior  to  the  issuance  of 
Order  No.  2401,  dated  October  13,  1942,  were  based  upon  the 


operating  experience  of  the  Company  for  the  test  year  begin¬ 
ning  July  1, 1939,  and  ending  June  30, 1940. 

(b)  The  said  Appellees  further  aver  that  the  sliding  scale 
arrangement  requires  the  Commission  to  make  annual  findings 
of  the  rate  base  of  the  property  of  the  Gas  Light  Company, 
which  has  been  done  each  year  since  the  plan  was  put  into  effect 
in  1935.  The  plan  provides  that,  beginning  with  the  rate  base 
established  in  1935,  there  shall  be  added  thereto  each  year  the 
net  additions  and  betterments  of  property  installed  during  the 
test  year  at  actual  cost,  and  that  the  rate  base  found  by  the 
Commission  in  Order  No.  2401  constitutes  a  fair  value  of  the 
property  of  the  Washington  Gas  Light  Company  for  rate-mak¬ 
ing  purposes,  based  upon  the  actual  fair  value  found  after 
three  years  of  investigation  and  study,  plus  the  net  additions 
and  betterments  since  that  time  at  actual  cost  of  the  property. 

(c)  The  said  Appellees  aver  that,  pursuant  to  the  provisions 
of  the  sliding  scale  plan,  the  Commission  by  Order  No.  2219, 
dated  March  20, 1942,  ordered  that  an  engineering  and  account¬ 
ing  investigation  be  made  relative  to  the  rates,  tolls,  charges, 
tariffs,  rules,  regulations  and  conditions  of  service  of  the  Gas 
Light  Company,  and  that  the  engineering  and  accounting  staffs 
of  the  Commission  conducted  such  detailed  and  thorough  anal¬ 
yses  of  all  the  books  and  accounts  of  the  Washington  Gas  Light 
Company  during  a  period  beginning  in  the  month  of  April 
and  extending  into  the  month, of  August  1942.  Pursuant  to  the 
provisions  of  the  sliding  scale  arrangement  and  the  order  of 
investigation,  the  Commission,  under  date  of  July  21,  1942, 
gave  statutory  notice  of  a  public  hearing  to  be  held  beginning 
on  August  18, 1942,  “relative  to  the  rates,  tolls,  charges,  tariffs, 
rules,  regulations,  and  conditions  of  service  of  the  Washington 
Gas  Light  Company,  to  become  effective  September  1. 1942,  in 
accordance  with  the  sliding  scale  arrangement  established  by 
Order  No.  1458”. 

(d)  Further  answering,  the  said  Appellees  aver  that  prior  to 
the  public  hearing  in  the  proceedings  the  Commission  held  a 
prehearing  conference  on  August  14th,  which  was  attended  by 
the  Commission’s  staff  and  counsel,  and  utilities  counsel  of  the 
Office  of  Price  Administration.  Pursuant  to  the  notice  dated 
July  21st,  public  hearings  began  on  August  18th,  at  which  time 
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the  Office  of  Price  Administration,  through  its  utilities  counsel 
and  with  the  consent  of  the  Washington  Gas  Light  Company, 
was  permitted  to  intervene  in  the  proceedings  before  the  Com¬ 
mission  within  the  scope  of  the  issues  raised  by  the  order  of 
investigation  dated  March  20th  and  the  statutory  notice  dated 
July  21st  stating  the  time,  place  and  the  matters  to  be  investi¬ 
gated,  all  in  accord  with  the  Rules  of  Practice  and  Procedure 
before  the  Commission.  The  said  Appellees  farther  aver  that 
the  hearings  continued  on  August  19th,  at  which  time  utilities 
counsel  of  the  Office  of  Price  Administration  asked  that  the  pro¬ 
ceedings  be  continued  to  permit  him  time  to  prepare  for  cross- 
examination  of  witnesses  and  for  the  preparation  of  testimony 
to  be  adduced  by  him ;  that  pursuant  to  such  request  the  hearing 
was  continued  to  September  4th,  at  which  time  the  hearing  was 
reconvened  and  continued  on  September  8th,  11th,  and  14th,  at 
which  time  the  record  was  closed  and  the  parties  were  given 
until  September  25th  to  file  briefs,  and  that  utilities  counsel  of 
the  Office  of  Price  Administration  filed  a  brief  with  the  Com¬ 
mission  on  that  date. 

(e)  Further  answering,  the  said  Appellees  aver  that  upon  the 
petition  of  others  the  said  proceedings  were  reopened  on  Sep¬ 
tember  30th,  in  which  proceeding  utilities  counsel  for  the  Office 
of  Price  Administration  participated  and  on  that  date  filed  a 
second  brief,  and  the  record  was  closed  for  the  second  time  on 
September  30th,  prior  to  the  enactment  of  the  Act  of  October 
2,  1942,  amending  the  Emergency  Price  Control  Act  of  1942, 
and  prior  to  the  appointment  of  the  Appellant  as  Director  of 
Economic  Stabilization. 

(f)  They  further  aver  that  under  date  of  October  13,  1942, 
the  Commission  issued  its  Order  No.  2401,  which  established 
new  rates  and  charges  for  gas  service  in  the  District  of  Columbia 
for  the  rates  year  which  began  September  1, 1942,  in  accordance 
with  the  terms  and  provisions  of  the  sliding  scale  arrangement, 
and  that  on  October  15, 1942,  after  the  enactment  of  the  Act  of 
October  2nd,  the  Washington  Gas  Light  Company  served  upon 
the  Appellant  herein  notice  of  the  increase  in  rates  authorized 
by  Order  No.  2401  and  served  upon  him  a  copy  of  the  said 
order.  They  further  aver  that  thereafter,  to  wit,  on  October 
19th,  the  Price  Administrator  of  the  Office  of  Price  Administra- 
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tion,  on  behalf  of  the  Appellant  herein,  through  the  same  utili¬ 
ties  counsel  who  had  appeared  in  all  proceedings  before  the 
Commission,  cross-examined  witnesses,  introduced  certain  tes¬ 
timony  and  filed  briefs,  filed  a  petition  with  the  Commission,  in 
which  it  was  asserted  that  the  issuance  of  the  order  of  October 
13, 1942,  without  notice  to  the  Director  of  Economic  Stabiliza¬ 
tion  and  without  permitting  him  opportunity  to  intervene  hi 
the  proceedings,  constituted  a  denial  of  his  right  to  appear 
“for  the  purpose  of  presenting  evidence  or  argument  concern¬ 
ing  the  comprehensive  national  economic  policy  developed  hi 
accordance  with  the  provisions  of  the  Emergency  Price  Control 
Act  of  1942,  as  amended  by  the  Act  of  October  2, 1942,  and  th£ 
effect  thereon  of  increases  in  rates  and  charges  of  commoili 
carriers  or  other  public  utilities”,  and  prayed  that  the  order 
of  October  13th  be  vacated,  that  the  proceedings  be  reopened 
and  the  Director  of  Economic  Stabilization  be  allowed  to  interi- 
vene  in  the  reopened  proceedings.  Pursuant  to  such  petition, 
the  Appellees  aver  that  by  Order  No.  2404  the  Commission 
reopened  the  proceedings  “for  the  purpose  of  receiving  from 
the  Office  of  Price  Administration,  on  behalf  of  the  Director 
of  Economic  Stabilization,  additional  evidence  relating  to  the 
inflationary  effect,  if  any,  of  the  increase  in  rates  authorized 
by  Order  No.  2401”,  granted  intervention  for  such  purpose  and 
reopened  the  proceedings  for  further  hearing  on  November  2nd. 
The  said  Appellees  further  aver  that  counsel  for  the  Appellant 
was  not  ready  to  present  testimony  in  accordance  with  thfe 
request  contained  in  the  petition  of  October  19th  in  pursuance 
to  Order  No.  2404,  and  asked  that  the  hearing  be  continued 
until  November  4th  to  permit  counsel  to  consult  with  his 
associates  as  to  what  further  steps  they  would  take  in  the  pro¬ 
ceeding;  that  at  the  hearing  on  November  4th  counsel  for 
the  Appellant  called  to  the  witness  stand  an  official  of  the  Wash¬ 
ington  Gas  Light  Company  as  Appellant’s  only  witness  in  thk 
reopened  proceeding;  that  the  only  testimony  adduced  by.  the 
said  witness  was  to  the  effect  that  the  amount  used  by  the 
Washington  Gas  Light  Company  for  Federal  income  taxes 
in  its  determination  of  the  amount  available  for  rate  increase 
under  the  sliding  scale  plan  was  overstated  by  approximately 
$18,000.00;  that  this  overstatement  was  due  to  the  fact  that 
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the  Revenue  Act  of  1942,  which  had  not  become  law  at  the 
time  Order  No.  2401  was  promulgated,  contained  a  provision 
i  exempting  from  surtaxes  that  portion  of  the  Company’s  income 
paid  out  as  preferred  stock  dividends,  which  provision  was  not 
included  in  the  draft  of  the  Revenue  Act  then  before  the  two 
Houses  of  Congress. 

i  (g)  Further  answering,  the  said  Appellees  aver  that  the 
testimony  offered  on  behalf  of  the  Appellant  herein  was  not 
i  responsive  to  the  purposes  stated  in  his  petition  to  reopen  the 
proceedings  before  the  Commission  or  the  provisions  of  Order 
No.  2404,  for  the  reason  that  the  Commission  in  its  Order  No. 
2401  did  not  accept  the  computation  for  Federal  income  taxes 
1  accrued  on  the  Company’s  books  or  as  stated  by  the  witness 
for  the  Commission  and  that  instead  the  Commission  in  its  de¬ 
termination  of  rates  excluded  from  Federal  income  taxes  ap- 
i  proximately  $130,000.00  more  than  the  amount  shown  in  the 
Company’s  statement  for  Federal  income  taxes. 

(h)  Further  answering,  the  said  Appellees  aver  that  the 
program  of  the  Federal  Government  to  stabilize  the  cost  of  liv- 

i  ing  contemplates  consideration  of  the  increase  in  wage  rates, 
and  that  the  operating  experience  of  the  Washington  Gas  Light 
Company  during  the  test  year  from  July  1,  1941,  to  June  30, 

1 1942,  upon  which  the  rates  authorized  by  Order  No.  2401  are 
predicated,  shows  that-  the  Washington  Gas  Light  Company 
had  increases  in  wage  rates  of  approximately  $380,000.00  in 
addition  to  increases  in  other  costs  of  production  and  distribu- 
i  tion  of  gas,  and  that  the  increase  in  cost  of  wages  was  approxi¬ 
mately  $180,000.00  in  excess  of  the  total  increase  in  rates  au¬ 
thorized  by  Order  No.  2401. 

(i)  Further  answering,  the  said  Appellees  aver  that  the  total 
increase  in  rates  authorized  by  Order  No.  2401  is  only  2.28% 
in  excess  of  rates  that  have  been  in  existence  since  September 

1 1,  1940,  and  that  the  cost  of  gas  constitutes  only  1.17%  of 
the  average  cost  of  living  in  the  District  of  Columbia,  accord¬ 
ing  to  statistics  of  the  Labor  Department,  and  that,  based 
upon  the  percentage  increase  for  gas  service  authorized  by 
Order  No.  2401,  the  cost  of  living  index  would  be  increased  by 
only  about  1/37  of  1% ;  and  that  such  increase  based  upon  the 
cost  of  production  and  distribution  and  the  cost  of  labor  does 
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not  tend  to  inflation.  Further  answering  the  said  allegation 
the  said  Appellees  aver  that  the  gas  rates  in  effect  prior  to  th 
promulgation  of  Order  No.  2401  were  based  upon  operatin; 
experiences  of  the  Washington  Gas  Light  Company  for  th 
period  of  July  1,  1939,  to  June  30,  1940,  a  period  long  prior 
to  the  Government’s  efforts  to  stabilize  prices,  and  at  a  time 
when  living  costs  were  increasing  and  labor  wages  were  being 
raised  by  approval  of  Governmental  agencies.  Further  an¬ 
swering,  the  said  Appellees  aver  that,  under  the  rates  authorj- 
ized  by  Order  No.  2401,  domestic  consumers  using  2,500  cubic 
feet  or  less  of  gas  per  month  will  sustain  no  increase  in  the 
cost  of  gas,  and  that  the  average  increase  for  all  customers  will 
be  only  $.03  per  month ;  that  the  average  increase  for  all  space 
heating  customers  for  a  heating  season  will  be  only  $.57  pe| 
month  for  a  period  of  eight  months,  and  that  the  average 
increase  for  commercial  and  industrial  customers  will  be  only 
$.46  per  month.  Further  answering,  the  said  Appellees  aver 
that  in  its  determination  in  Order  No.  2401  the  Commission 
gave  careful  consideration  to  all  factors  bearing  upon  the  case, 
including  the  credit  position  of  the  Washington  Gas  Light  Com¬ 
pany  under  the  sliding  scale  plan  (page  11)  and  the  ability 
of  the  Company  to  secure  capital  economically  for  the  purpose 
of  expanding  its  plant  to  meet  demands  caused  by  war  condij 
tions,  and  the  ability  of  the  Company  to  provide  the  nation’^ 
No.  1  defense  area  with  adequate  gas  service  (page  10). 

(j)  The  said  Appellees  aver  that  the  Chairman  of  the  Com¬ 
mission,  on  several  occasions  during  the  proceedings  before 
it,  asked  counsel  for  the  Price  Administrator  of  the  Office  of 
Price  Administration,  who  was  the  same  counsel  for  the  Ap-| 
pellant  in  the  proceedings  before  the  Commission  and  in  this 
appeal,  that  he  advise  the  Commission  of  the  aims  and  pur¬ 
poses  of  the  Office  of  Price  Administration  during  the  period 
of  the  national  emergency,  so  that  it  may  learn  the  attitude 
of  that  Office  as  to  the  relation  of  those  aims  and  purposes  to 
the  proceeding  before  the  Commission,  and  to  develop  testi¬ 
mony  along  those  lines  which  would  assist  the  Commission 
in  arriving  at  a  determination  of  those  questions. 

(k)  Further  answering  the  allegations  contained  in  sub- 
paragraph  c  of  the  paragraph  numbered  1  of  the  Petition  of 
Appeal,  the  said  Appellees  aver  that  the  Commission  gave 
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1  full  and  complete  consideration  to  such  testimony  as  it  was 
able  to  obtain  relative  to  the  policies  and  aims  of  the  Federal 
Government  to  stabilize  the  cost  of  living,  and  that,  because  of 
such  considerations  and  of  such  findings  by  the  Commission, 
there  were  excluded,  as  elements  of  cost  in  determining  the 
rates  established  by  Order  No.  2401,  Federal  income  taxes  and 
excess  profits  taxes  in  the  amount  of  8164,720.50  in  order,  to 
prevent  the  inflationary  effect  that  such  allowances  would  in¬ 
vite;  that  in  establishing  the  rates  authorized  by  Order  No.  2401 
the  Commission  considered  31%  as  a  reasonable  rate  for  Fed¬ 
eral  income  taxes  for  the  test  year  July  1, 1941,  to  June  30, 1942, 

!  in  spite  of  the  fact  that  the  Revenue  Act  of  1942  under  con¬ 
sideration  at  that  time  and  as  finally  enacted  provided  for  a 
rate  of  40%  for  Federal  income  taxes. 

(l)  For  further  answer,  the  Appellees  aver  that  the  Emer¬ 
gency  Price  Control  Act  of  1942  (Public  Law  421,  77th  Con¬ 
gress),  approved  January  30,  1942,  by  Section  302  (c)  spe¬ 
cifically  provided  that  “nothing  in  this  Act  shall  be  construed 
to  authorize  the  regulation  of  (1)  compensation  paid  by  an  em¬ 
ployer  to  any  of  his  employees,  or  (2)  rates  charged  by  any  com¬ 
mon  carrier  or  other  public  utility”,  and  that  the  Act  of  October 

'  2,  1942,  amending  the  Emergency  Price  Control  Act,  does  not 
1  authorize  the  Appellant  to  regulate,  control,  or  fix  utility  rates. 

(m)  The  said  Appellees  further  aver  that  on  November  16th, 

1  after  the  expiration  of  thirty  days’  notice  to  Appellant  of  the 
'  increase  in  rates,  the  Washington  Gas  Light  Company  filed 

notice  with  the  Commission  that  effective  that  date  the  rates 
authorized  by  Order  No.  2401  were  being  put  into  effect. 

5.  (a)  In  answer  to  the  allegations  contained  in  paragraph 
numbered  2  and  subparagraphs  a  to  d,  inclusive,  thereof,  the 
said  Appellees  aver  that  the  order  of  the  Commission  dated 
October  23,  1942  (Order  No.  2404),  is  a  procedural  order  re¬ 
opening  the  proceedings  before  the  Commission  and  permitting 
intervention  by  the  Appellant,  and  is  not  an  appealable  order; 
that  the  said  order  dated  October  23, 1942,  does  not  involve  the 
merits  of  the  determinations  in  the  order  dated  October  13, 
1942,  which  established  rates,  tolls  and  charges,  and  that  the 
said  order  dated  October  23,  1942,  is  not  an  appealable  order, 
and  the  appeal  therefrom  does  not  require  answer  from  the  said 
Appellees. 
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(b)  If  answer  to  the  said  paragraph  numbered  2  and  the  said 
subparagraphs  be  required,  the  said  Appellees  deny  each  and 
every  allegation  contained  in  the  said  numbered  paragraph  and 
subparagraphs  thereof. 

6.  For  further  answer  to  the  unnumbered  paragraph  begin¬ 
ning  on  page  4  of  the  Petition  of  Appeal,  the  said  Appellees 
aver  that  if  the  purpose  of  the  appeal  is  as  stated  in  the  said 
paragraph,  there  is  a  defect  in  parties  in  the  said  Petition  of 
Appeal  in  that  it  is  alleged  that  the  purpose  is  to  prevent  the 
Washington  Gas  Light  Company  from  effecting  the  schedules 
of  increased  rates  and  charges  which  have  been  determined, 
fixed  and  ordered  by  the  Commission  and  to  save  the  Appel- ! 
lant  and  the  consuming  public  from  the  increase  in  the  cost  of 
living.  The  said  Appellees  aver  that  in  order  to  accomplish 
such  purpose  the  Washington  Gas  Light  Company  is  a  neces¬ 
sary  party.  They  further  aver  that  the  rates  and  charges 
established  by  the  order  dated  October  13,  1942,  were  in  effect 
prior  to  the  time  this  Petition  of  Appeal  was  filed. 

MOTION  TO  DISMISS 

Comes  now  the  said  Appellees  by  their  counsel  and  move  to 
dismiss  the  Petition  of  Appeal  upon  the  following  grounds : 

1.  That  the  said  Petition  of  Appeal  fails  to  state  grounds 
upon  which  relief  may  be  granted. 

2.  That  the  Director  of  Economic  Stabilization  is  not  affected 
by  the  provisions  of  Order  No.  2401. 

3.  That  the  Appellant  herein  had  no  legal  right  to  intervene 
in  the  proceedings  before  the  Commission  and  the  Commission, 
having  granted  the  intervention,  may  control  the  same. 

Wherefore,  the  said  Appellees,  having  fully  answered  the 
Petition  of  Appeal  and  having  moved  to  dismiss  the  same,  pray 
that  the  said  Petition  of  Appeal  be  dismissed. 

Richmond  B.  Keech 

General  Counsel, 

Public  Utilities  Commission 
Lloyd  B.  Harrison, 

Counsel,  Public  U tilities  Commission 

Attorneys  for  Appellees, 

District  Building. 
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EXCERPTS  FROM  TRANSCRIPT  OF  PROCEEDINGS 
BEFORE  PUBLIC  UTILITIES  COMMISSION  DESIG¬ 
NATED  BY  APPELLEE  BYRNES  AND  BROWN 
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Chairman  Hankin.  Mr.  Prettyman,  you  participated  in 
the  proceeding  which  resulted  in  the  adoption  of  the  sliding 
scale  arrangement,  did  you  not? 

Mr.  Prettyman.  I  did,  yes,  sir.  (494) 

Chairman  Hankin.  As  counsel  for  the  Commission? 

Mr.  Prettyman.  Yes,  sir,  and  because  of  that  fact,  I  might 
say,  if  your  Honor  please,  I  have  asked  Mr.  Stevens,  who  was 
counsel  for  the  company  in  that  proceeding,  to  be  here,  be¬ 
cause  while  I  feel  it  proper  that  I  submit  the  motion  to  strike 
the  question,  nevertheless  there  would  be  some  embarrassment 
if  the  Commission  is  going  to  inquire  into  that  question - 

Chairman  Hankin.  We  do  not  doubt  your  integrity,  Mr. 
Prettyman.  I  would  like  to  explain  what  is  meant  by  this 
statement  on  the  sliding  scale  arrangement: 

“The  Commission  early  recognized  that  if  any  such  arrange¬ 
ment  was  to  be  of  real  value  it  should  be  sufficiently  flexible  in 
its  provisions  to  meet  changing  conditions  in  such  manner 
as  to  avoid  injustice  to  the  consumers  or  the  companies  and 
at  the  same  time  to  permit  timely  benefits.  To  endure  it  must 
be  susceptible  of  such  modifications  both  as  to  substance  and 
form  as  the  facts  or  conditions  from  time  to  time  may  re¬ 
quire.” 

Does  not  the  arrangement  itself  contemplate  by  this  state¬ 
ment  that  whenever  the  facts  require,  a  re-examination  of  items 
will  be  made?  Now,  the  fact  that  I  have  in  mind  in  (495) 
this  case  is  this: 

The  Federal  Power  Commission  some  time  ago  adopted  a 
uniform  system  of  accounts  which  requires  a  classification  of 
accounts  in  accordance  with  the  actual  legitimate  cost  of  the 
property.  Now,  let  us  suppose  that  from  a  study  made  under 
the  uniform  system  of  accounts  and  classification  of  accounts, 
that  it  became  evident  that  the  value  of  the  properties  of  the 
company  was $1,055,000  in  excess  of  the  original  cost;  does  that 
not  present  a  sufficient  basis  for  going  into  the  question  of  in¬ 
flation  of  value  and  should  that  not  be  re-examined  at  this 
time? 

Mr.  Prettyman.  Your  Honor  understands  that  the  basis 
for  the  rate  base  in  the  sliding  scale  order  was  perfectly  well 
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known  at  the  time  the  sliding  scale  order  was  adopted  in  1935. 

The  company  thoroughly  understood,  and  so  did  the  Com¬ 
mission,  and  so  did  Peoples  Counsel,  who  was  a  .prime  mover 
in  the  sliding  scale  arrangement,  that  the  rate  base  as  then  set 
up  was  based  upon  original  cost  except  as  to  land,  and  that 
there  was  an  actual  finding  of  value  of  the  land  by  the  Com¬ 
mission,  which  value  was  below  the  appraised  value  submitted 
both  by  the  Commission  expert  and  by  the  company  expert.  In 
other  words,  that  was  perfectly  well  known  at  the  time,  and  as 
(496)  I  recall  was  fully  explained  in  Mr.  Roberts’  memorandum 
in  regard  to  the  sliding  scale  at  the  time  it  was  adopted.  In 
other  words,  this  question  did  not  develop  when  the  original 
cost  statement  was  filed  with  the  Federal  Power  Commission, 

but  was  known  all  of  the  time - 

Chairman  Hankin.  That  might  well  be,  that  our  predeces¬ 
sors  knew  about  it,  which,  of  course,  does  not  mean  that  we 
should  know  about  it.  My  own  knowledge  came  through  the 

fact  I  became  interested  in  the  reclassification - 

Mr.  Prettyman.  I  do  not  raise  any  question  as  to  the  rights 
of  the  Commission  in  a  proceeding  brought  for  the  purpose 
and  with  full  notice  and  with  full  opportunity  to  prepare  evi¬ 
dence,  to  raise  a  question  as  to  one  of  the  elements  in  the  slid¬ 
ing  scale  arrangement.  In  other  words,  the  question  would  be 
should  the  rate  base  be  limited  to  original  cost,  which,  of 
course,  would  automatically  raise  the  question  as  to  whether 
the  testimony  in  proof  of  the  rate  base  not  be  limited  to  original 

cost.  That  is  a  separate  question  from  the  one - 

Chairman  Hankin.  You  are  asking  us  for  an  increase  in 
rates  under  the  sliding  scale  arrangement. 

Mr.  Prettyman.  No.  The  sliding  scale  arrangement  itself  * 

!  works  automatically.  We  have  an  agreement  with  the  Com¬ 
mission  (497)  and  we  simply  come  in,  together  with  the  Com¬ 
mission’s  staff,  and  say  the  figures  under  the  sliding  scale  ar¬ 
rangement  which  has  been  established  by  the  Commission  re¬ 
sults  in  so  and  so;  that  is  all  there  is  to  it. 

Chairman  Hankin.  You  say  that  under  the  sliding  scale 
arrangement  you  are  now  entitled  to  an  increase  in  rates? 


97 


Mr.  Prettyman.  No;  I  say  the  sliding  scale  arrangement 
results  in  an  increase  in  rates  for  the  next  year. 

Chairman  Han  kin.  It  would  result  in  an  increase  in  rates  if 
we  conceded  all  of  your  evidence,  but  I  take  it  there  may  well  be 
some  question. 

Mr.  Prettyman.  Surely. 

Chairman  Hankin.  Now,  you  say  that  because  the  Commis¬ 
sion  started  the  sliding  scale  arrangement  with  a  certain  item, 
that  thereafter  the  consideration  of  that  item  should  be  left 
for  a  different  proceeding? 

Mr.  Prettyman.  Yes;  and  with  adequate  notice. 

Chairman  Hankin.  But  that  does  not  seem  to  be  in  accord¬ 
ance  with  the  arrangement  itself  when  we  consider  the  state¬ 
ment  which  I  just  read  to  you. 

Mr.  Prettyman.  The  statement  itself — I  do  not  have  in 
mind  what  section  it  is  in — but  the  flexibility  in  the  (498) 
sliding  scale  arrangement  is  specifically  provided  in  Section  6, 
adjustments - 

Chairman  Hankin.  No  ;  this  is  on  page  2.  This  is  aside  from 
any  particular  item. 

Mr.  Prettyman.  I  must  confess,  if  your  Honor  please,  I  do 
not  see  any  very  serious  doubt  about  the  meaning  of  that  sec¬ 
tion.  The  sliding  scale  arrangement  is  flexible.  It  has  Sec¬ 
tion  6  which  provides  for  changes  as  conditions  change; 
furthermore  it  is  flexible  in  that  as  costs  go  up  or  down,  the 
resulting  benefits  by  way  of  decrease  in  rate,  or  contrariwise 
an  increase  in  rate,  automatically  results  every  year.  The 
sliding  scale  arrangement  in  and  of  itself  is  a  flexible  provision 
and  there  is  not  any  question  at  all  but  that  the  sliding  scale 
arrangement  is  susceptible  of  modification  in  the  basic  ar¬ 
rangement.  But  the  point  I  make  is  when  this  Commission 
issues  an  order  saying  you  are  going  to  determine  the  rates  and 
charges  pursuant  to  the  sliding  scale  arrangement,  which  is 
the  same  form  of  order  the  Commission  has  issued  every  year 
since  the  sliding  scale  was  inaugurated,  that  it  cannot  under 
the  issues  presented  by  that  order  proceed  to  examine  into  one 
of  the  basic  elements  in  the  sliding  scale  arrangement  itself. 
That  is  an  entirely  different  (499)  proposition. 

524934 — 43 - 7 
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Chairman  Hankin.  Has  this  Commission  ever  changed  the 
rate  of  return  under  the  sliding  scale  arrangement? 

Mr.  Prettyman.  Not  in  respect  to  the  Gas  Company. 

Chairman  Hankin.  How  about  in  respect  to  the  Electric 
Company? 

Mr.  Prettyman.  It  did. 

Chairman  Hankin.  Was  that  made  the  subject  of  a  separate 
proceeding? 

Mr.  Prettyman.  Well,  I  don’t  know  how  it  came  up, 
whether  there  was  notice  the  rate  of  return  was  going  to  be 
considered  or  not.  I  am  sure  I  do  not  know. 

Chairman  Hankin.  Was  this  not  put  in  because  of  that 
change  which  was  made  in  the  Potomac  Electric  Rate  case 
under  the  sliding-scale  plan  and  the  question  as  to  the  pro¬ 
priety  of  that  change  was  taken  to  the  courts? 

Mr.  Prettyman.  I  think  the  propriety  of  the  change  was 
taken  to  the  courts.  I  forget  whether  that  was  before  or  after 
this  sliding  scale - 

Chairman  Hankin.  If  the  Commission  can  change  the  rate 
of  return  in  considering  the  rates  applicable  under  the  sliding- 
scale  arrangement,  wdiy  shall  it  not  look  into  items  constituting 
(500)  the  rate  base? 

Mr.  Prettyman.  I  do  not  say  you  cannot.  You  can  if  the 
1  order  so  provides  and  notice  is  given.  I  do  not  know  what 
form  of  order  or  what  form  of  notice  the  Commission  gave 
Pepco  when  they  proposed  to  reduce  the  rate  of  return,  but  I 
have  no  doubt  the  order  said  that  at  the  hearing  they  would 
examine  into  the  rate  of  return,  just  as  the  Commission  last 
March — the  notice  for  this  hearing  was  issued  last  March — it 
could  have  said  in  the  order  that  you  were  going  to  examine 
into  the  rate  base,  but  the  Commission  did  not  say  that.  It 
said  they  were  going  to  determine  rates  and  charges  pursuant 
to  the  sliding-scale  arrangement. 

Chairman  Hankin.  In  other  words,  it  just  comes  down  to 
what  you  said  on  Friday ;  it  did  not  give  you  sufficient  time  for  ,, 

preparation. 

Mr.  Prettyman.  It  makes  a  much  greater  difference  than 
that.  We  think  the  Commission  should  go  ahead  with  this 
1  proceeding  to  determine  the  rates  and  charges  under  the  slid- 
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ing  scale  arrangement  and  then  if  the  Commission  wants  to 
set  down  a  re-examination  of  the  sliding  scale  arrangement,  let 
it  order  another  hearing,  and  in  the  meantime  not  leave  the 
company  hanging  as  it  is,  faced  with  the  problem  of  financing 
and  (501)  operation  such  as  this  company  is  faced  with;  it 
would  leave  us  totally  without  any  means  of  making  decisions 
we  have  to  make.  We  think  this  proceeding  should  go  ahead 
under  the  sliding  scale  and  the  Commission  then  issue  its  order 
and  proceed  to  inquire  into  the  sliding  scale  itself. 

Chairman  Hankin.  There  are  lots  of  things — we  should 
not  remain  blind  to  these  items — this  particular  item,  for  in¬ 
stance,  for  which  you  are  asking  an  increase  of  about 
$60,000 - 

Mr.  Prettyman.  We  are  not  asking  for  an  increase  of  $60,- 
000  on  account  of  this  item ;  it  has  been  in  from  the  beginning. 

Chairman  Hankin.  But  assuming  this  item  is  improper, 
by  how  much  w’ould  that  raise  your  revenue  for  next  year? 

Mr.  Prettyman.  It  would  reduce  revenue  by  about  $65,000. 

Chairman  Hankin.  Now,  before  we  ordered  the  rate  payers 
to  pay  an  additional  $65,000  under  this  sliding  scale  arrange¬ 
ment,  wre  should  examine  carefully  into  it. 

Mr.  Prettyman.  But  I  think  it  should  be  an  orderly  in¬ 
quiry  premises  on  an  order  of  the  Commission  and  based  on 
the  deliberate  decision  of  the  Commission  it  will  be  re-examined, 
but  not  right  in  the  midst  .of  a  sliding  scale  hearing  (502) 
should  the  company  be  told  the  Commission  is  going  to  ex¬ 
amine  into  the  sliding  scale  itself.  This  Commission  can  con¬ 
sider  no  more  important  question  with  regard  to  this  company 
than  that  particular  question,  and  I  w'ould  like  to  see  if  Mr. 
Stevens  has  anything  to  say  in  regard  to  it  because  I  am  not 
entirely  familiar  with  the  details  of  the  evidence. 

Mr.  Stevens.  I  do  not  have  but  very  little  to  add  to  w’hat 
Mr.  Prettyman  has  already  said,  gentlemen,  except  to  point 
out  to  you  that  the  sliding  scale  arrangement  was  an  agree¬ 
ment  between  the  Commission  and  the  company  entered  into| 
after  long  negotiations  and  hearings,  at  which  some  ten  or| 
eleven  thousand  pages  of  oral  testimony  were  taken.  Xow. 
that  arrangement  was  believed  at  the  time  by  the  company  and 
the  Commission  to  solve  or  at  least  go  a  long  way  towards! 


solving  the  problem  of  keeping  regulation  close  behind  the 
actual  experience  of  the  company  so  that  when  the  customers 
were  entitled  to  rate  reductions,  they  got  them  promptly  rather 
than  await  the  usual  proceeding  of  a  valuation  and  rate  case 
which  sometimes  took  three  or  four  years.  Conversely,  it  was 
assumed  that  when  the  customers  should  pay  higher  rates,  they 
would  pay  them  promptly  under  that  same  principle  of  the 
sliding  scale.  (503) 

Now*,  it  does  seem  to  us  that  without  going  into  these  ques¬ 
tions  that  Mr.  Hankin  has  raised,  that  the  sliding  scale  oper¬ 
ates  both  ways.  It  was  always  intended  to  operate  both  ways. 
It  was  an  agreement,  and  under  that  agreement  the  company 
has  proceeded  to  act  and  carry  on  its  business  for  seven  years 
and  sell  its  securities.  Now,  for  the  first  time  under  the  agree¬ 
ment  the  customers  are  to  pay  higher  rates  if  the  agreement 
is  to  be  lived  up  to  by  both  parties,  and  it  seems  to  us,  I  might 
say,  unfair  at  this  time  for  the  Commission  to  inquire  into 
the  fundamentals  of  the  sliding  scale,  which  it  has  been  quite 
willing  to  go  along  over  a  period  of  seven  years  when  there 
have  been  rate  reductions,  and  the  first  time  there  is  a  step  up¬ 
ward,  all  of  the  questions  that  were  agreed  to  in  1935  and  lived 
under  for  seven  years  thereafter,  are  raised,  and  I  would 
like  to  point  out  to  the  Commission,  with  all  due  respect,  the 
company  believes  that  the  sliding  scale  is  a  two-way  agree¬ 
ment  ;  that  there  are  obligations  on  both  sides,  and  that  the  wel¬ 
fare  of  this  company,-  its  financial  welfare  and  its  financial 
problem,  are  inseparably  tied  up  with  that  of  the  rate  payers, 
and  we - 

Chairman  Hankin.  I  would  like  to  ask  a  question  on  the 
statement  you  just  made.  I  agree  with  you  thoroughly  that 
(504)  a  sliding  scale  arrangement  should  work  both  ways,  but 
I  question  whether  your  statement  that  the  question  I  raised 
presents  an  unfair  situation  has  any  substance. 

Let  us  suppose  that  throughout  all  of  these  years  since  1935, 
the  $1,055,000  had  no  business  at  all  in  the  rate  base.  Then, 
although  the  rate  payers  were  given  reductions  under  the  slid¬ 
ing  scale  arrangement,  would  not  the  conclusion  be  that  the  un¬ 
fairness  lay  in  the  fact  that  they  were  not  getting  sufficient 
reduction? 
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Mr.  Stevens.  May  I  answer  that - 

Chairman  Hankin.  And  now  that  we  are  beginning  to  ex¬ 
amine  into  these  items  you  say  that  it  would  be  unfair  because 
the  rate  payer  is  going  to  be  relieved  from  paying  rates  on  an 
inflated  base.  Where  does  the  question  of  fairness  lie?  (505). 


V.  A.  McElfresh,  called  as  a  witness  on  behalf  of  the  Com¬ 
mission,  having  been  first  duly  sworn,  was  examined  and  testi¬ 
fied  as  follows: 

DIRECT  EXAMINATION  (55S) 

*  #  # 

Mr.  Harrison.  That  brings  us,  then,  to  the  fifth  issue  which 
relates  to  the  excess  profits  tax,  and  the  facts  as  to  that  issue 
will  be  found  in  Paragraph  5  of  the  stipulation.  (576) 

You  have  eliminated  from  operating  taxes  $43,928.02  cover¬ 
ing  excess  profits  taxes.  Do  you  recognize  this  item  as  an 
operating  tax  under  the  classification  of  accounts? 

Mr.  McElfresh.  Yes;  I  think  it  must  be  so  classified.  The 
classification  is  more  specific  as  to  income  taxes,  but  it  has  gen¬ 
erally  been  allowed  as  an  operating  tax,  and  I  see  no  difference 
in  the  excess  profits  tax,  as  a  tax,  from  the  Federal  income  tax. 

Mr.  Harrison.  But  you  have  suspended  that  item  in  this 
case  at  the  present  time? 

Mr.  McElfresh.  Yes;  I  have. 

Mr.  Harrison.  I  assume,  therefore,  it  is  correct  to  state  that 
you  have  done  so  for  the  purpose  of  bringing  the  matter  to  the 
attention  of  the  Commisison  to  determine  whether  such  charges 
in  the  test  year  should  be  considered  in  the  determination  of 
rates  for  the  next  rate  year  when  it  appears  from  the  facts 
stipulated  in  this  case  that  the  company  will  not  be  required 
to  pay  excess  profits  taxes  for  the  year  1942? 

Mr.  McElfresh.  Yes;  that  is  the  purpose  of  this  adjust¬ 
ment.  It  was  thought  that  the  Commission  could  consider 
whether  this  amount  should  be  eliminated  in  the  determination 
of  rates  for  the  ensuing  rate  year  since  it  appears  that  the  (577) 
company  will  not  then  be  subject  to  such  a  task. 

Mr.  Harrison.  What  effect  would  the  allowance  of  ex¬ 
cess  profits  tax  have  in  the  determination  of  rates  under  the! 
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sliding  scale  arrangement  if  the  company  should  be  subject  to 
excess  profits  taxes  in  the  year  1942  and  later  years? 

Mr.  McElfresh.  An  increased  rate  based  on  consideration 
of  excess  profits  tax  would  produce  more  excess  profits  and 
larger  excess  profits  taxes  in  ensuing  years,  and  would  result 
in  pyramiding  the  excess  profits  tax  on  the  company  at  the  ex- 
1  pense  of  the  consumer,  without  material  benefit  to  the  com¬ 
pany.  (578) 

•  *  * 

Mr.  Prettyman.  That  completes  our  case,  your  Honor. 

Chairman  Hankin.  Mr.  Booth,  you  stated  you  wanted  to 
make  a  motion. 

Mr.  Prettyman.  May  I  say  in  regard  to  adjournment  of  the 
1  hearing  for  the  purposes  of  Mr.  Booth’s  cross  examination, 
(750)  we  want  to  point  out,  if  your  Honor  please,  that  these 
rates  are  supposed  to  go  into  effect  on  September  1st,  and  this 
order  for  the  hearing  was  issued  last  March,  and  the  date  for 
1  the  hearing  was  set  some  time  ago,  and  the  normal  operation 
1  of  the  sliding  scale  arrangement  has  been  known  here  for  a 
long  time.  This  hearing  takes  place  every  year,  and  we  would 
certainly  oppose  any  extended  recess  or  extended  postpone¬ 
ment.  We  think  this  case  is  complete  and  that  the  order  should 
go  into  effect. 

Chairman  Hankin.  I  have  also  reserved  my  questions  until 
1  after  counsel  have  examined  the  witnesses. 

Mr.  Prettyman.  I  understood  that  you  have  some  more 
■  questions.  Also  we  probably  will  have  some  other  things  to 
present. 

Chairman  Hankin.  Don't  you  want  us  to  be  prepared  with 
those  questions?  After  all,  your  books  were  not  ready  until 
this  month,  were  they? 

Mr.  Prettyman.  That  is  perfectly  true,  but  I  am  talking 
about  an  extended  postponement.  What  you  refer  to  always 
happens  in  the  sliding  scale  arrangement. 

Chairman  Hankin.  The  first  opportunity  the  Commission¬ 
ers  had  to  look  at  any  of  the  figures  was  last  Thursday.  (751 ) 

Mr.  Booth.  The  Commission  having  granted  leave  to  the 
Office  of  Price  Administration  to  intervene  and  to  be  a  party 
in  this  proceeding  yesterday,  I  would  like  to  refer  to  our  peti- 
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tion  wherein  we  ask  that  the  sliding  scale  arrangement  be  re-J 
examined  in  the  light  of  the  Government’s  program  to  prevent 
further  increase  in  the  cost  of  living. 

Counsel  for  the  company  suggests  they  are  opposed  to  an| 
extended  recess.  I  do  not  know  what  he  has  in  mind  by  anj 
extended  recess.  He  alsg  suggests  that  in  the  normal  course 
of  the  operation  of  the  sliding-scale  arrangement  the  proposedl 
rates  would  become  effective  on  September  1st.  The  fact  is 
that  the  analysis  of  the  company’s  operations  with  respect  to 
the  so-called  test  year  were  not  available  until  yesterday,  when 
the  hearings  were  begun — let  me  correct  myself;  they  were 
available  at  the  pre-hearing  conference  on  Friday. 

We  think  we  are  entitled  to  a  reasonable  opportunity  to 
examine  the  results  of  the  company’s  operations  during  the; 
preceding  year  so  that  we  may  be  in  a  position  to  present  our 
views  as  to  whether  or  not  the  sliding  scale  arrangement,  if 
carried  out  without  granting  the  increase  which  the  company 
suggests,  would  impose  any  substantial  hardship  upon  the  com} 


pany.  (752) 

Now  it  is  true  that  upon  the  company’s  own  presentation, 
namely,  that  they  are  earning  approximately  5  per  cent  upon 
this  rate  base  after  the  allowance  of  all  their  operating  expenses, 
all  items  of  taxes,  including  Federal  income  tax  and  excess 
profits  taxes  and  including  a  number  of  items  that  have  beeifi 
mentioned  either  by  one  of  the  members  of  the  Commission  or 
some  of  the  members  of  the  Commission’s  staff,  I  think  upon 
that  showing  there  is  a  pretty  clear  indication  that  there  would 
be  no  substantial  hardship  imposed  upon  the  company  if  the 
existing  rates  were  to  remain  and  no  increase  were  to  be  grante<fl 
by  this  Commission. 

Nevertheless,  we  would  like  a  reasonable  opportunity  to  re¬ 
view  the  facts,  to  review  the  basic  phases  of  the  sliding  scale 
arrangement  so  that  we  might  be  in  a  position  to  demonstrate 
to  the  Commission  on  the  basis  of  a  more  complete  record  than 
is  available  today,  that  the  results  of  the  company’s  operations 
during  the  preceding  year  will  impose  no  substantial  hardship 


upon  the  company  if  the  rates  remain  where  they  are  an 
there  is  no  increase  in  rates. 
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I  Now,  I  am  not  going  to  ask  for  an  extended  delay.  The  com¬ 
pany  the  other  day  suggested  that  they  wanted  sixty  days  to 
i  go  into  some  of  the  facts  raised  by  one  of  the  Commissioners. 
(753)  I  am  merely  suggesting  the  sixty-day  period  as  an  illus¬ 
tration  and  that  sixty  days  in  a  rate  case  is  not  considered  an 
unusual  continuance.  I  would  like  a  minimum  of  three  or  four 
weeks,  and  it  might  be  that  after  we  have  had  an  opportunity 
to  review  the  record  that  has  been  presented  here  during  the 
last  two  days,  which  I  understand  includes  records  in  two  other 
cases,  that  I  could  shorten  the  time.  But  both  for  purposes 
of  questioning  the  witnesses  that  have  been  presented  and  for 
I  the  purpose  of  presenting  affirmative  testimony,  I  am  particu¬ 
larly  interested  in  presenting  some  general  economic  testimony 
on  the  effect  of  changing  economic  conditions  upon  what  is  a 
fair  and  reasonable  rate  of  return  today  as  compared  with 
whether  or  not  6 Y>  per  cent  was  a  fair  rate  of  return  when  the 
sliding-scale  arrangement  was  entered  into. 

So  I  think  we  are  not  asking  for  an  extended  period  in  asking 
•  i  that  the  case  go  over  for  three  or  four  weeks,  and  I  think  the 
i  company  ought  willingly  agree  the  rates  they  are  now  charging 
should  remain  in  effect;  it  is  up  to  the  Commission,  anyway. 

I  One  of  the  issues  in  the  case  is  the  question  as  to  whether  or 
I  not  the  company  should  be  entitled  to  higher  rates  (754‘)  to 
i  compensate  them  for  higher  Federal  income  taxes.  Our  office 
has  had  some  experience  with  this  problem  in  connection  with 
utility  companies  and  I  would  like  to  refer  to  that.  There  is  a 
company  which  filed  an  application  for  higher  electric  rates 
before  one  of  the  state  commissions  recently,  and  it  appeared 
i  the  application  was  predicated  upon  a  desire  to  be  reimbursed 
i  for  higher  Federal  income  taxes,  in  substantial  part,  and  by 
income  tax  I  am  referring  both  to  Federal  income  tax  and  ex¬ 
cess  profits  tax.  The  other  day,  upon  reconsideration  of  its 
petition,  the  company  withdrew  its  request. 

In  another  case  the  company  raised  telephone  rates  in  prac¬ 
tically  the  entire  state,  and  it  appeared  that  in  that  case  the 
higher  rates  were  sought  to  offset,  in  substantial  part,  estimated 
higher  Federal  income  taxes.  We  met  with  the  company  and 
the  company  withdrew  the  increase  requested. 
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I  know  in  this  case  there  is  the  question  the  company  is  rais¬ 
ing,  namely,  what  is  fair  and  equitable  and  whether  it  is  being 
treated  fairly ^in  view  of  the  sliding  scale  arrangement  which 
has  been  operating  for  several  years  and  which  they  say  has 
resulted  in  substantial  rate  reductions  over  a  period  of  years, 
and  whether  or  not  they  cannot  properly  increase  those  rates. 
That  appears  to  be  a  rather  delicate  question.  (755) 

I  think  the  issues  which  we  have  raised,  namely,  the  relation¬ 
ship  between  the  war  and  the  Government’s  program  to  stabi¬ 
lize  cost  of  living  can  be  said  to  overshadow  that,  especially 
since  the  Commission  has  granted  us  leave  to  intervene.  So 
I  would  like  a  period  of  three  or  four  weeks. 

Mr.  Pretty  max.  In  reply  to  Mr.  Booth.  Mr.  Chairman, 
neither  one  of  the  reasons  which  he  assigns  for  an  extension! 
of  three  or  four  weeks  has  any  part  in  this  proceeding.  He| 
says  he  wants  an  extended  period  of  time  to  present  testimony) 
and  to  argue  as  to  why  the  rate  of  return  and  the  sliding  scale 
arrangement  should  not  be  changed.  That  is  not  in  issue  and  no 
evidence  in  respect  to  it  has  been  presented,  and  it  would  take 
a  long  time  to  prepare  for  a  case  involving  the  rate  of  return 
under  the  sliding-scale  arrangement.  If  we  are  going  into  that 
proceeding  the  Commission  will  have  to  issue  a  new  order  and 
bring  a  new  proceeding  and  give  everybody  time  to  prepare) 
for  the  case,  which  would  be  a  long,  complicated,  and  exceed¬ 
ingly  serious  case.  But  that  is  not  involved  in  this  proceeding. 

The  second  reason  he  gives  for  seeking  the  extension  is  that 
this  increase  resulting  from  the  sliding  scale  is  in  (756)  part 
a  provision  for  increased  income  taxes.  That  is  not  the  cas€| 
here  as  was  the  case  in  the  instances  to  which  he  referred.  He 
did  not  name  the  case,  but  if  it  is  the  case  I  know  about  wher^ 
there  was  a  request  for  increased  rates,  in  that  case  the  company 
'  came  in  and  said  “We  think  our  income  taxes  are  going  to  be 
increased  next  year  and  the  year  after  and  the  year  after, 
and  therefore  we  want  our  rates  increased.”  There  is  no  such 
thing  as  that  in  this  case. 

*  *  » 

Mr.  Harrison.  About  the  question  Mr.  Booth  says  he  has; 
testimony  to  present  relating  to  the  economic  aspects  of  the 
case,  I  certainly  see  no  reason  for  deferring  this  case  for  tha)i 


» 
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purpose.  I  do  not  see  why  that  could  not  be  presented  today. 
(759) 

•  •  •  *  * 

Chairman  Hankin.  Mr.  Prettyman,  you  made  your  answer 
to  the  request  of  Mr.  Booth  addressed  to  the  Commission  for  a 
period  of  three  or  four  weeks.  How  much  time  do  you  think  I 
ought  to  have  to  prepare  for  an  examination  on  the  questions 
which  I  raised? 

Mr.  Prettyman.  For  your  preparation  on  the  questions 
that  have  been  raised,  I  think  it  would  take  you  only  a  very 
short  period  to  get  ready ;  I  should  think  it  would  be  a  matter  of 
only  a  few  days. 

Chairman  Hankin.  Considering  I  have  other  duties  to  at¬ 
tend  to  here,  and  after  all,  when  I  raised  these  questions,  you 
said  you  needed  sixty  days. 

i  Mr.  Prettyman.  No.  I  said  if  we  had  to  try  the  reasonable¬ 
ness  of  every  item  and  all  of  these  expenditures,  and  if  we 
had  to  try  the  land  question,  we  would  certainly  take  a  mini¬ 
mum  of  sixty  days  to  get  ready.  But  when  those  are  not  in¬ 
volved — the  land  question  is  not  involved — if  the  (762)  Com¬ 
mission  had  insisted  that  we  try  the  reasonableness  of  every 
item  here,  of  course  we  would  have  had  to  ask  for  time, 
i  Chairman  Hankin.  You  mean  you  needed  sixty  days  to 
cover  the  reasonableness  of  every  item? 

Mr.  Prettyman.  It  would  probably  take  sixty  days  to  put 
them  in  the  record. 

Chairman  Hankin.  So  the  sixty  days  was  not  intended  to 
try  the  reasonableness  of  every  item,  but  to  try  the  question? 
which  I  raised. 

Mr.  Prettyman.  I  premised  that  entirely  on  the  question  of 
what  the  questions  were.  My  statement  at  the  end  of  the  pre- 
hearing  conference  was  that  when  we  had  a  statement  of  what 
i  the  questions  were  and  when  we  knew  what  was  involved,  we 
i  would  then  know  how  much  extension  we  would  have  to  ask 
for.  When  the  questions  were  read  at  the  beginning  of  the 
case  yesterday  and  the  form  was  finally  determined,  we  went 
straight  ahead  with  the  case. 

Might  I  also  suggest  that  since  the  cross-examination  of  the 
witnesses  would  relate  to  questions  which  the  Chairman  himself 
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fore  the  period  necessary  for  further  examination  along  that 
line  would  not  be  extended.  (763). 

Chairman  Han  kin.  They  were  shots  in  the  dark,  because  the 
first  time  I  had  any  opportunity  to  get  at  those  figures  was 
last  Thursday,  and  I  have  not  had  an  opportunity  yet  to  look 
into  any  of  the  records. 

Mr.  Prettyman.  I  appreciate  that,  and  I  am  quite  content 
that  a  few  days  be  given  for  everyone  to  cross-examine  along 
the  lines  of  the  testimony  today.  But  when  Mr.  Booth  asked 
for  an  extension  on  two  grounds  that  have  nothing  whatever 
to  do  with  the  case  and  says  he  wants  to  present  evidence  which 
has  nothing  to  do  with  any  of  the  issues  in  this  case,  I  see  no 
reason  for  carrying  over  the  sliding  scale  beyond  the  first  of 
September,  because  any  economic  evidence  relating  to  the  fair 
rate  of  return  would  be  immaterial  to  this  proceeding. 

Chairman  Hankin.  What  would  you  think,  Mr.  Prettyman, 
if  we  said  to  you  “Here  are  a  number  of  questions  we  want  you 
to  be  prepared  on  and  we  will  allow  you  only  four  days  in 
which  to  prepare  yourself?” 

Mr.  Prettyman.  If  it  took  me  longer  than  that  I  would 
object  if  the  questions  went  to  some  issue  in  this  case.  If  Mr. 
Booth  said  he  wanted  to  produce  testimony  on  the  issues  in 
the  case,  then  that  might  be  something  else. 

Chairman  Hankin.  Do  you  think  we  can  fairly  try  a  case 
(764)  and  have  a  full  and  complete  hearing  both  on  behalf  of 
the  Company  and  the  public  within  a  few  days? 

Mr.  Prettyman.  Yes;  absolutely. 

Mr.  Booth.  I  will  say  this,  if  the  Commission  please,  that  if 
I  was  limited  to  the  narrow  conception  of  the  issues  which  are 
in  this  case  and  which  Mr.  Prettyman  now  says  are  in  the  case, 
he  should  have  objected  to  my  intervening  petition,  because 
fundamentally  it  presents  issues  other  than  the  narrow  con¬ 
ception  of  the  issues  in  the  case  which  he  believes  are  now  in¬ 
volved  in  this  proceeding. 

Mr.  Prettyman.  I  stated  when  I  consented  to  the  interven¬ 
tion  that  I  did  not  concede  those  various  paragraphs  in  the 
petition.  Maybe  I  made  a  mistake  in  consenting.  If  I  had 
known  that  the  only  thing  Mr.  Booth  wanted  to  do  was  to  raise 
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an  issue  not  involved  in  the  case,  I  might  have  objected.  The 
proposition  that  an  intervening  party  can  come  into  the  middle 
of  a  proceeding  when  the  Commission  and  the  Company  are 
fully  familiar  with  all  of  the  figures  involved  and  all  of  the 
points  and  what  not,  and  nevertheless  the  intervener  can  ask 
the  case  go  along  long  enough  for  him  to  familiarize  himself 
with  all  of  the  records  of  the  Company,  is  out  of  order. 

1  Chairman  Hankin.  No;  that  would  have  taken  more  than 
six  (765)  months,  would  it  not,  Mr.  Prettyman? 

!  Mr.  Prettyman.  I  think  probably  it  would  have.  The 
Commission’s  staff  is  fully  familiar  with  every  figure  of  the 
Company  and  has  been  all  during  the  year,  in  the  first  place, 
and  ever  since  the  books  were  closed.  This  Commission  of 
course  has  had  monthly  reports  of  the  operations  of  this  Com¬ 
pany  all  through  the  year.  (766). 

Robert  C.  Owers,  called  as  a  witness  on  behalf  of  the  Wash- 
inton  Gas  Light  Company,  having  been  previously  duly 
sworn,  testified  further  as  follows:  (779). 

cross-examination 

•  •  • 

Vice-Chairman  Hankin.  In  1941  when  you  had  to  pay  ex¬ 
cess  profits  taxes,  it  means  that  you  were  earning  a  greater 
amount  than  you  had  earned  in  previous  years,  despite  the 
fact  that  you  were  making  excess  profits;  is  that  not  so? 

Mr.  Owers.  The  thing  comes  about  because  the  excess  prof¬ 
its  are  calculated  before  Federal  income  taxes  and  the  return 
to  the  utility  is  after  income  taxes. 

Vice-Chairman  Hankin.  But  you  were  making  more  than 
what  one  might  call  a  reasonable  rate? 

Mr.  Owers.  Not  at  all.  We  were  making  less,  because  in 
calculating  the  income  for  excess  profits  purposes  it  was  cal¬ 
culated  before  income  taxes.  Income  tax  is  part  of  our 
expense. 

Vice-Chairman  Hankin.  But  despite  the  fact  you  were  al¬ 
lowed  as  operating  expenses — not  as  operating  expenses — you 
were  allowed  all  of  the  income  taxes  that  you  claim,  you  not 
only  made  6VL>  percent,  but  something  in  excess  of  that. 

Mr.  Owers.  We  did;  yes. 
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Vice-Chairman  Hankin.  In  1941  the  excess  profits  tax  (872) 
was  computed  on  the  basis  of  the  previous  years,  and  still  you 
had  to  pay  a  tax.  What  I  am  interested  in  is  this:  Is  a  pub¬ 
lic  utility  entitled  to  any  excess  profits? 

Mr.  Owers.  I  do  not  think  they  have  any  true  excess  profits. 
I  do  not  think  they  can  have  any. 

Vice-Chairman  Hankin.  Let  us  suppose  it  is  found  that  by 
accident  you  have  excess  profits ;  is  it  in  accordance  with  your 
judgment  that  a  public  utility  is  entitled  to  any  excess  profits? 

Mr.  Owers.  I  think  they  may  well  be ;  yes.  I  do  not  think 
the  words  “excess  profits”  should  be  taken  in  its  literal  sense. 
I  think  a  utility  is  entitled  to  a  fair  return. 

Vice-Chairman  Hankin.  To  a  fair  return  and  anything  in 
addition? 

Mr.  Owers.  Oh,  yes;  that  is  to  say,  I  think  the  fair  return 
may  be  more  than  a  fixed  stipulated  return. 

Vice-Chairman  Hankin.  Do  you  mean  that  the  utility  is 
entitled  to  a  fair  return  and  anything  beyond  it  that  it  can  get; 
or  what  is  your  idea? 

Mr.  Owers.  I  think  the  answer  to  that  lies  in  the  type  o£ 
regulation  which  is  practically  here  and  all  over  the  country. 
(873). 

Vice-Chairman  Hankin.  That  is  true.  Let  us  assume  a 
fair  return  is  6  per  cent.  Is  a  utility  entitled  to  anything  more 
than  6  per  cent  of  the  amount  invested? 

Mr.  Owers.  Well,  perhaps  not  over  a  period  of  time,  but 
momentarily  I  think  there  is  no  objection  to  it. 

Vice-Chairman  Hankin.  We  are  now  exploring  your  ideas 
on  the  subject.  If  it  should  turn  out  according  to  the  figures 
here  that  you  were  making  an  excess  of  6  per  cent  and  if  be¬ 
cause  of  that  you  made  excess  profits  and  excess  profits  tax  is 
imposed  on  it,  should  the  rate  payer  be  required  to  pay  not 
only  the  tax  but  also  the  additional  amount — should  the  rate 
payer  be  required  to  pay  the  amount  which  enables  you  to 
make  the  excess  profit  and  also  the  excess  profits  tax? 

Mr.  Owers.  Certainly  not,  the  way  things  are  developing 
now,  a  very  high  excess  profits  tax;  I  think  it  would  be  absurd 
to  set  rates  for  a  utility  where  substantial  sums  are  taken  out,.; 
and  I  would  not  agree  to  that.  My  contention  is  in  a  utility 


110 

operation,  closely  regulated,  that  sort  of  thing  can  only  be  a 
momentary  thing. 

i  Vice  Chairman  Hankin.  Suppose  it  is  momentary;  suppose 
you  make  them  only  one  year,  should  the  rate  payer  be  re¬ 
quired  to  pay  not  only  a  rate  which  enables  you  to  make  excess 
profit  (874)  but  also  pay  excess  profit  taxes? 

Mr.  Owers.  Well,  that  is  a  rather  difficult  question  to  an¬ 
swer.  Of  course,  back  in  1941  the  situation  was  not  as  acute, 
the  tax  was  not  as  heavy  as  proposed  for  1942.  My  theory  is 
that  the  Treasury  is  undertaking  to  get  revenues  from  people 
and  corporations  in  the  country,  and  the  excess  profits  tax  is 
one  means  of  collecting  revenues  for  the  United  States  Treas¬ 
ury.  Under  the  more  liberalized  method  and  under  the  less 
drastic  rates,  I  should  say  there  was  no  particular  reason  why 
the  excess  profits  tax  should  not  be  treated  exactly  as  any  other 
i  type  of  tax,  but  when  you  come  to  a  rate  as  high  as  that  under 
consideration  now,  I  would  agree  it  is  not  wise  practice  to  raise 
rates  to  a  point  where  excess  profits  taxes  would  be  incurred, 
i  Chairman  Flanagan.  We  will  take  a  five  minute  recess. 
[Whereupon  a  short  recess  was  taken.] 

Mr.  Booth.  Mr.  Owers,  coming  back  to  Mr.  McElfresh’s 
statement  at  page  110  of  the  transcript,  do  I  understand  you 
agree  with  it  in  substance? 

Mr.  Owers.  Yes;  I  have  no  disagreement  with  it. 

Mr.  Booth.  So  that  if,  in  fact,  the  result  of  this  rate  increase 
would  be  to  bring  the  company  within  the  excess-profits  (875) 
brackets,  that  you  would  agree  that  the  sliding-scale  arrange¬ 
ment  might  be  set  aside  and  a  rate  increase  waived? 

Mr.  Owers.  By  no  means.  I  would  not  go  that  far.  I  think 
I  Mr.  McElfresh’s  statement  is  to  the  effect  that  if  you  grant  rate 
increases  to  a  point  where  you  cause  a  company  to  pay  excess 
I  profits  taxes  you  have  a  sort  of  doubling-up  effect.  My  judg¬ 
ment  is  that  the  rate  increase  which  these  figures  indicate  will 
not  produce  an  excess  profits  tax.  So  I  see  no  reason  for  carry¬ 
ing  your  statement  through  to  say  that  the  sliding  scale  should 
be  set  aside. 

Mr.  Booth.  If  in  fact  your  judgment  happened  to  be  wrong 
and  the  rate  increase  here  would  result  in  the  payment  of  an 
excess  profits  tax  of  90  percent  to  the  Federal  Government  and 
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10  percent  to  the  company,  you  would  say  that  in  that  case  the 
increase  would  be  of  an  inflationary  character  and  therefore 
might  be  set  aside? 

Mr.  Owers.  If  that  was  true  with  respect  to  the  bulk  of  the 
increase  or  with  respect  to  the  continuing  situation,  I  should 
not  think  if  it  happened  to  be  a  momentary  situation  where  a 
small  insignificant  excess  profits  tax  was  incurred,  it  would  be 
set  aside. 

Vice  Chairman  Hankin.  I  do  not  quite  follow  you,  Mr. 
(876)  Booth.  As  I  understood  Mr.  McElfresh’s  statement,  I 
do  not  see  any  conflict  between  that  and  the  sliding  scale  plan. 
The  sliding  scale  plan  itself  provides  that  allowance  may  be 
made  for  reasonable  accrual  of  taxes.  Now,  if  for  any  reason 
an  accrual  of  a  tax  is  not  reasonable  it  is  disallowed  by  the  slid¬ 
ing  scale  arrangement  itself,  and  therefore  the  excess  profits 
tax,  or  that  part  of  it  as  stated  by  Mr.  McElfresh,  might  be 
eliminated,  and  if  any  other  tax  is  not  a  reasonable  tax  for  rate¬ 
making  purposes  it  may  well  be  eliminated  under  th ;  sliding 
scale. 

Mr.  Booth.  I  agree  with  that.  The  position  I  have  taken  is 
whatever  are  reasonable  expenses  and  reasonable  taxes,  con¬ 
sidering  legal  principles  and  the  economy  conditions,  should  be 
allowed.  I  merely  want  to  know  if  there  was  any  point  at 
which  the  company  would  take  the  position  that  the  rate  in¬ 
crease  to  which  they  might  be  mathematically  entitled  on  their 
basis,  without  agreeing  that  the  operation  of  the  sliding  scale 
arrangement  might  be  deferred.  As  I  take  it  Mr.  Owers  has 
said  subject  to  the  usual  qualifications  contained  in  many  of 
the  statements — he  says  yes,  if,  but,  and  so  and  so.  I  do  not 
think  his  statement  is  one  I  agree  with  or  is  binding  on  the  Com¬ 
mission  but  I  merely  want  to  (877)  know  if  there  is  any  point 
at  which  the  company  would  say  that  even  though  mathe¬ 
matically  year  after  year  under  the  operation  of  the  sliding 
scale  arrangement  we  could  come  in  before  the  Commission  and 
say  we  are  entitled  to  a  rate  increase  again.  It  is  true  the  bulk 
of  it  or  90  percent  is  going  to  Federal  income  tax  and  therefore 
that  is  not  good  business;  it  is  inflationary  and  we  are  going  to 
waive  it.  I  understand  Mr.  Owers  has  said  yes,  but,  and  J\ 
just  wanted  his  statement  for  whatever  it  was  worth.  • 
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!  Vice-Chairman  Hankin.  Mr.  Booth,  you  do  not  think  any 
kind  of  rate-making,  whether  it  be  under  the  sliding  scale 
plan  or  any  other  plan,  can  be  resolved  into  a  mathematical 
formula,  do  you? 

Mr.  Booth.  I  think  that  is  the  very  basis  of  our  petition. 
The  company  has  taken  the  position  in  this  case  that  the  rates 
are  determinable  purely  on  their  construction  of  the  mathe¬ 
matics  of  the  sliding  scale  arrangement.  We  have  said  we 
have  got  to  give  consideration  to  current  economic  conditions 
and  the  Government  program  to  maintain  the  cost  of  living  and 
stabilize  prices.  I  hope  we  have  made  that  position  pretty 
clear  by  this  time.  (878) 

*  *  * 

Mr.  Booth.  What  was  the  total  gross  revenue  of  the  (897) 
company  for  the  first  seven  months  of  1942  as  compared  with 
the  first  seven  months  of  1941? 

Mr.  Owers.  I  will  have  to  get  the  figures  from  one  of  my 
associates.  Off  the  record. 

(Discussion  off  the  record.) 

Mr.  Owers.  Do  you  want  operating  revenues,  Mr.  Booth? 

Mr.  Booth.  Yes. 

i  Mr.  Owers.  For  the  seven  months,  it  was  $6,721,797. 

Mr.  Booth.  What  was  it  for  the  first  seven  months  of  last 
year? 

Mr.  Owers.  $6,017,637. 

Mr.  Booth.  What  was  the  percentage  increase? 

Mr.  Prettyman.  You  are  talking  about  gross  revenue  or 
net? 

Mr.  Booth.  Will  you  ask  the  Reporter? 

Mr.  Prettyman.  Do  all  of  these  questions  relate  to  gross 
revenue,  Mr.  Reporter? 

The  Reporter.  Yes. 

Mr.  Owers.  Approximately  11.8  per  cent. 

Mr.  Booth.  Off  the  record. 

(Discussion  off  the  record.) 

Mr.  Booth.  Would  you  read  into  the  record  now,  Mr. 
i  Owers — (898)  this  is  your  annual  report  to  stockholders  for 
1941,  a  printed  copy? 

Mr.  Owers.  It  is. 
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Mr.  Booth.  Will  you  read  into  the  record  page  3  under  the 
eaption  “gas  sales  affected  by  mild  winter”? 

Mr.  Owers.  Yes. 

“The  total  amount  of  gas  sold  increased  more  than  four  per¬ 
cent  over  1940,  although  there  was  a  decrease  in  the  use  of 
gas  for  house  heating  due  to  unseasonably  warm  weather  dur¬ 
ing  the  winter  months.  Variations  from  normal  temperatures 
have  a  decided  effect  upon  the  use  of  gas  not  only  for  house 
heating  but  to  a  lesser  degree  for  water  heating  and  other 
domestic  purposes. 

“In  1940  for  the  months  in  which  house  heating  is  required, 
January  through  April  and  October  through  December,  the 
average  temperature  in  Washington  was  42.9  degrees  and  the; 
sales  of  gas  for  heating  and  domestic  purposes  during  those 
months  averaged  49.5  thousand  cubic  feet  per  customer.  In 
1941  the  average  temperature  during  the  heating  season  was 
46.5  degrees  and  the  sales  of  gas  averaged  only  46.7  thousand 
cubic  feet  per  customer.  Although  some  factors  other  than 
the  temperature  variation  may  have  contributed  to  the  dimin¬ 
ished  use  of  gas  by  the  average  consumer,  there  is  no  doubt  that 
if  1941  had  (899)  been  colder,  say  at  the  normal  average  of  45 
degrees  during  the  months  in  which  house  heating  is  required, 
the  gas  sales  and  the  earnings  of  the  company  would  have  been 
larger.”  (900) 

Mr.  Owers.  The  Chairman  has  asked  if  the  company  would 
consider  some  arrangement  whereby  if  a  rate  increase  is 
granted,  the  consumers  would  be  protected  against  increases 
in  rates  resulting  in  liability  on  the  part  of  the  company  forj 
excess  profits  taxes  as  a  result  of  such  rate  increases.  The  com-) 
pany’s  feeling  about  the  excess  profits  tax  situation  is  as  1 
tried  to  express  last  Friday;  we  do  not  feel  it  is  a  practical 
matter  to  increase  rates  and  put  90  percent  of  the  increase 
into  taxes.  Just  how  an  arrangement  of  this  sort  could  be 
worked  out  we  do  not  know,  but  the  company  will  be  glad  to 
endeavor  to  work  out,  perhaps  wdth  the  Commission’s  staff, 
some  such  arrangement. 

Of  course,  the  tax  lawr  is  in  process  of  change  and  we  do  non 
know  what  the  tax  lawr  is  going  to  say.  We  presumably  will, 
before  the  end  of  the  year,  and  the  company  w’ould  be  entirely 
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willing  to  endeavor  to  work  out  a  plan  whereby  any  part  of 
any  increase  that  may  be  granted,  which  in  the  (948)  develop- 
ment  of  business  through  the  year  would  appear  to  result  in  an 
excess  profits  tax,  if  that  should  come  about.  As  I  say,  Mr. 
Chairman,  as  to  how  this  might  be  done  would  take  a  little 
figuring;  whether  it  could  be  done  by  some  plan  of  perhaps 
refund  or  something  of  that  sort  to  the  customers  in  the  latter 
part  of  the  year  on  the  basis  of  liability  in  the  latter  part  of 
the  year,  I  do  not  know.  We  are  getting  into  a  matter  of  law 
which  we  would  want  to  look  into  and  it  would  take  time  to  de¬ 
velop,  but  as  to  the  principle,  the  company  would  have  no  ob¬ 
jection  to  it  whatever.  It  would  be  in  conformity  with  the 
company’s  idea  of  its  position  in  an  excess  profits  tax  situation 
at  these  high  rates.  (949) 

#  *  * 

Commissioner  Han  kin.  I  would  like  to  state  for  the  record 
that  I  am  not  even  in  as  fortunate  a  position  as  Mr.  Booth,  be¬ 
cause  I  do  not  understand  the  Chairman’s  question,  nor  do  I 
understand  the  witness’  answer.  Apparently,  the  question 
t  is  in  the  form  of  a  proposal  which  would  be  without  the  scope 
of  the  sliding  scale  arrangement.  How  the  Commission  can 
insist  that  every  item  of  rate  base,  income  and  (950)  expense, 
must  be  within  the  sliding  scale  arrangement  and  at  the  same 
time  make  this  sort  of  a  proposition,  I  cannot  understand,  unless 
it  would  mean  that  with  reference  to  some  things  we  may  di¬ 
gress  from  the  sliding  scale  arrangement  and  with  ref'  rence 
to  other  things  we  may  not.  I  am  more  concerned  in  this 
proceeding  with  how  the  application  of  the  sliding  scale  ar¬ 
rangement  in  the  light  of  the  facts  presented  to  us  by  the 
OPA — the  sliding  scale  arrangement  in  no  sense  states  that  all 
taxes  accrued  or  paid  by  the  Washington  Gas  .Light  Company 
must  enter  into  the  rates.  The  sliding  scale  arrangement  ex¬ 
pressly  states  that  only  such  taxes  should  be  allowed  as  would 
constitute  a  reasonable  amount.  Now,  what  constitutes  a  rea¬ 
sonable  amount,  of  course,  depends  upon  the  facts  pertaining  to 
the  time  when  those  taxes  are  being  paid,  and  it  was  brought 
out  in  the  testimony  last  Friday  that  a  normal  tax  within  the 
experience  of  the  company  during  the  sliding  scale  arrange¬ 
ment  was  in  the  neighborhood  of  19  to  20  per  cent;  that  in- 
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creased  taxes  beginning  with  1940  were  in  the  nature  of  waf 
taxes,  and  a  question  is  presented  to  the  Commission  whethejr 
it  would  be  reasonable  to  allow  the  company  an  exemption 
from  war  taxes,  as  if  to  say  that  the  company  should  not  bea* 
its  share  of  the  burden  of  this  war,  (951)  but  that  the  burden 
should  be  shifted  to  the  consumers. 

Now,  in  computing  the  taxes  for  1941  on  a  normal  tax  basis, 
we  find  that  the  taxes  would  not  have  been,  as  brought  out,  in 
the  testimony,  some  $526,000,  but  some  $306,000,  and  on  that 
basis  it  is  pertinent  for  the  Commission  to  consider  within  the 
sliding-scale  arrangement  whether  the  difference  of  over  $200,- 
000  should  go  into  the  computation  of  the  rates  for  the  next 
year,  that,  of  course,  aside  from  all  other  questions  that  hav£ 
been  raised,  whether  it  is  reasonable  under  any  circumstanced 
to  allow  the  company  an  excess  profits  tax,  absolving  the  com¬ 
pany  from  excess  profits,  when  in  accordance  with  proper  util¬ 
ity  regulation,  a  utility  is  not  entitled  to  any  excess  profits 
altogether. 

Now,  the  proposition  made  is  this,  as  I  understand  it,  or  per¬ 
haps  I  did  not  understand  it — that  a  rate  increase  might  b)e 
allowed,  but  some  arrangement  might  be  made  whereby  the 
excess  profits  tax  attributable  to  the  increase  would  be  either 
returned  to  the  consumers,  or  what  should  be  done  with  it  is  not 
specified.  It  seems  to  me  that  is  entirely  outside  of  the  scope 
of  this  proceeding.  I  would  like  to  add  that  the  figures  I 
cited  are  subject  to  verification.  Perhaps  I  do  not  recall  accur¬ 
ately  what  the  figures  were  as  (952)  brought  out  in  the  record 
last  Friday.  (953) 

•  »  * 

Mr.  Prettyman.  ‘The  first  question  Mr.  Booth  mentioned 
was  whether  or  not  the  sliding  scale  has  worked  a  hardship  on 
the  Company.  There  is  no  such  issue  in  this  case.  No  one 
claims  it  has.  The  question  whether  it  did  or  did  not  does  not 
seem  to  be  material  in  any  event.  No  one  is  contesting  the 
point.”  (954) 


Chairman  Flanagan.  Then  I  say  there  are  other  conditions 
which  must  be  taken  into  consideration,  such  as  those  you  have 
outlined,  and  I  have  requested  the  OPA  to  give  the  Commis¬ 
sion  the  benefit  of  its  wisdom  and  investigation  along  this  line. 
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Mr.  Booth.  Paragraphs  11, 12.  and  13  state  “Approval  of  in¬ 
crease  in  public  utility  rates  because  of  increased  Federal  in¬ 
come  taxes  would  be  contrary  to  the  intention  of  Congress, 
inflationary  in  character  and  adversely  affect  the  program  and 
policy  of  the  Office  of  Price  Administration  to  stabilize  prices. 

1  Chairman  Flanagan.  On  that  one  point,  as  I  remember  it  in 
the  record,  I  have  at  least  twice  requested  that  you  address 
yourself  specifically  to  that  question. 

Mr.  Booth.  We  propose  to  do  so.  I  just  want  it  clear,  Mr. 
Chairman,  that  is  now  one  of  the  issues  in  this  case.  That  was 
Paragraph  11.  Paragraph  12  states,  “It  appears  that  this  is 
the  first  time  since  the  United  States  entered  the  war  the  Com¬ 
mission  is  called  upon  to  make  a  determination  or  fix  rates  under 
said  sliding  scale  arrangement.  The  application  of  the  ar¬ 
rangement  should  be  reconsidered  in  the  light  (1043)  of  the 
Government’s  program  to  prevent  inflation  and  stabilize  the 
cost  of  living.” 

Chairman  Flanagan.  What  is  there  in  that  statement  which 
alters  my  position  that  the  duty  of  the  Commission  first  is  to 
determine  whether  this  company  is  entitled  to  a  rate  increase 
or  not,  and  then  to  take  into  consideration,  before  granting  any 
increase,  all  of  these  other  matters  which  are  before  us. 

1  Mr.  Booth.  That  is  all  I  want  to  know,  Mr.  Chairman,  that 
paragraphs  11,  12  and  13  are  issues  in  this  case  as  a  result  of 
the  granting  of  our  petition  for  intervention. 

Mr.  Prettyman.  I  do  not  agree  to  that. 

1  Mr.  Booth.  If  Mr.  Prettyman  and  Mr.  Stevens  here  are 
right,  and,  of  course,  they  are  wrong  and  we  all  know  it — I  take 
it  from  what  you  have  said  and  in  view  of  the  Commission’s 
earlier  ruling,  that  paragraphs  11, 12,  and  13  are  in  fact  issues  in 
this  proceeding. 

Mr.  Prettyman.  We  do  not  agree  to  that.  Take  Paragraph 
12.  It  states  that  the  application  of  the  arrangement  should 
be  reconsidered.  That  means  that  the  continued  use  of  the 
sliding  scale,  as  I  understand  that,  no  longer  should  be  con¬ 
sidered.  That  is  not  an  issue  in  the  case  and  was  not  made 
(1044)  an  issue  in  the  case  by  that  representation,  since  there 
is  no  request  that  it  be  made  an  issue. 
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Here  is  where  Mr.  Booth  differs  with  us  in  regard  to  that 
point:  The  sliding  scale  agreement  is  in  effect  now.  Under  the 
statute  the  Commission,  of  course,  retains  jurisdiction.  There 
are  two  methods  by  which  the  sliding  scale  arrangement  can  be 
modified  or  changed,  and  only  two  methods.  The  first  method 
is  that  the  Commission  serve  notice  that  they  intend  to  proceed 
to  consider  a  modification  of  the  sliding  scale.  That  is  a  perf- 
fectly  plain  issue.  Subsequent  to  that  hearing,  if  the  Coml- 
mission  should  call  such  a  hearing,  the  Commission  might  det* 
cide  to  abrogate  the  sliding  scale.  In  accordance  with  the  slid¬ 
ing  scale  agreement  it  would  then  give  90  days  notice  and 
would  have  to  give  90  days  notice  of  any  such  intention  on 
the  part  of  the  Commission.  The  only  other  way  it  can  be 
modified,  changed  or  suspended  is  by  agreement.  The  sliding 
scale  arrangement  is  an  agreement  between  the  Commission 
and  the  company  and  a  modification  can  occur  by  agreement. 

Those  are  the  only  two  ways  in  which  an  issue  as  to  whether 
the  application  of  the  sliding  scale  arrangement  should  be 
reconsidered  can  be  raised.  Then,  if  the  Commission  (1045) 
sets  a  hearing  and  gives  90  days  notice  under  which  it  would 
propose  to  either  modify  or  abrogate  the  sliding  scale,  that 
is  the  first  way,  and  secondly  it  can  be  done  by  agreement  be¬ 
tween  the  Commission  and  the  company.  Such  an  agreement 
would  be  changed  at  any  time  by  agreement  of  the  parties. 
There  is  no  such  situation  presented  at  the  present  time. 

Commissioner  Hankin.  In  other  words,  Mr.  Prettyman, 
according  to  your  view,  the  question  of  increased  taxes  cah 
play  no  part  in  this  hearing  held  under  the  sliding  scale  ar¬ 
rangement;  is  that  correct? 

Mr.  Prettyman.  Well,  it  depends  altogether  upon  how 
broad  you  are  making  the  question.  If  there  was  an  increase 
in  taxes  last  year,  then  these  taxes  are  deductible  under  the 
sliding-scale  arrangement - 

Commissioner  Hankin.  That  is  just  it.  The  position 
OPA  has  set  forth  in  its  petition  for  intervention  and  which 
has  also  been  indicated  by  various  questions  asked,  is  that  in 
the  past  few  years  there  have  been  abnormal  taxes  imposed, 
and  they,  of  course,  raise  the  question  of  the  amount  of  taxes 
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which  should  go  into  the  computation  of  the  rates  under  the 
sliding-scale  arrangement.  The  position  of  the  OPA  (1046) 
is  these  abnormal  taxes  should  not  be  included.  So  your  posi¬ 
tion  is  that  you  would  expand  the  issues  and  go  beyond  the 
sliding-scale  arrangement.  Is  that  correct? 

Mr.  Prettyman.  Certainly. 

i  Commissioner  Han  kin.  Yes.  I  do  not  quite  understand 
what  the  position  of  the  Chairman  is  on  this  matter. 

I  Mr.  Prettyman.  The  Chairman  asked  the  question  yester¬ 
day  as  to  whether  or  not  the  company  would  attempt  to  work 
out - 

Commissioner  Hankin.  I  mean  on  this  matter  of  interven¬ 
tion.  Is  it  the  position  of  the  Chairman  that  this  question 
pertaining  to  taxes  does  enter  into  the  application  of  the 
sliding-scale  arrangement? 

Chairman  Flanagan.  I  think  I  have  made  myself  clear  in 
dividing  this  proceeding  into  two  parts.  So  far  as  the  sliding- 
scale  arrangement  is  concerned,  the  Commission  has  the  duty 
to  figure  out,  first,  whether  this  company  is  entitled  to  a  rate 
increase  strictly  in  accordance  with  the  terms  of  the  sliding- 
scale  arrangement.  As  to  the  second  part,  I  have  invited  Mr. 
Booth  to  give  us  the  benefit  of  his  views ‘and  the  views  of  OPA 
with  respect  to  income  taxes  and  with  respect  to  their  conten¬ 
tion  that  income  taxes  should  be  treated  on  the  (1047)  basis  of 
the  so-called  normal  year  rather  than  an  abnormal  year.  To 
me,  that  does  not  affect  in  the  slightest  the  application  of  the 
sliding-scale  arrangement.  It  is  a  point  in  which  this  Com¬ 
mission  is  interested  and  on  which  we  would  be  glad  to  hear  the 
OPA. 

Commissioner  Hankin.  On  this  particular  issue  I  might  say 
I  do  not  see  in  it  an  expansion  of  the  sliding  scale  arrange¬ 
ment  because  the  sliding-scale  arrangement  itself  provides 

for  only  a  reasonable  allowance  for  taxes. 

»  *  • 

V.  A.  McElfresh  was  recalled  as  a  witness,  and  having  been 
previously  duly  (1213)  sworn  testified  further  as  follows: 
(1214). 


*  *  * 
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Mr.  Booth.  Just  one  other  question.  Mr.  McElfresh,  I 
talked  to  you  briefly  over  the  telephone  about  the  application 
of  depreciation  under  the  sliding  scale  arrangement. 

Mr.  McElfresh.  Yes. 

Mr.  Booth.  I  think  you  said  that  the  accrued  depreciation, 
and  I  think  you  now  say  in  the  record  that  the  accrued  depre¬ 
ciation  was  taken  care  of  by  use  of  the  4  percent.  Do  you 
(1224)  recall  whether  you  indicated  that  a  truer  or  more  cor¬ 
rect  consideration  of  accrued  depreciation  would  be  done  if 
the  same  rate  was  used  for  both  interest  and  the  rate  of  return? 

Mr.  McElfresh.  Yes.  If  you  were  to  apply  an  interest  rate 
of  6yo  per  cent  to  the  reserve  balance,  the  net  result  would  be 
exactly  the  same  as  if  you  had  deducted  accrued  depreciation 
from  the  rate  base. 

Mr.  Booth.  If  you  had  used  6V**  per  cent  the  result  would 
be  to  deduct  the  depreciation  reserve  from  the  rate  base? 

Mr.  McElfresh.  That  is  right. 

Mr.  Booth.  And  that  would  be  a  more  correct  consideration 
of  accrued  depreciation  than  is  now  given  to  the  subject  by  the 
use  of  the  4  per  cent? 

Mr.  Prettyman.  I  object  to  that  question. 

Mr.  Stevens.  I  object  to  that. 

Mr.  Prettyman.  Do  you  mean  more  correct  under  the  slid¬ 
ing  scale  or  more  correct  something  else? 

Mr.  Booth.  More  correct  as  to  the  consumers;  let  me  put 
it  that  way. 

Mr.  Pretty m an .  That  is  a  general  question  and  I  do  not 
know  how  he  can  answer  that  question. 

Commissioner  Hankin.  Let  me  ask  you  this  question,  Mr. 
(1225)  Booth:  Do  you  mean  by  that,  does  not  this  method 
amount  to  allowing  the  company  a  21/*  percent  return  on 
property  which  is  no  longer  in  existence;  is  that  what  you 
mean? 

Mr.  Booth.  That  is  one  thing.  I  think  Mr.  McElfresh  un  ¬ 
derstands  it,  and  I  think  he  can  explain  it,  and  I  think  it  is 
relevant  in  this  case,  because  we  are  considering  the  broad  ques¬ 
tion  of  hardship.  That  is  the  basis  for  the  OPA’s  position. 
If  the  company  is  getting  the  benefit,  of  course,  of  an  im{- 
proper  or  inadequate  deduction  of  accrued  depreciation - 


120 


Chairman  Flanagan.  Are  you  not  getting  into  the  realm 
which  I  have  indicated  was  beyond  the  scope  of  this  hearing, 
Mr.  Booth? 

Mr.  Booth.  I  do  not  think  so. 

Mr.  Precttman.  That  is  the  point  I  have  in  mind,  Mr. 
Chairman,  how  the  retirement  reserve  should  be  computed  and 
the  rate  of  interest  which  shall  be  deducted,  etc. ;  those  figures 
are  integral  basic  parts  of  the  sliding-scale  arrangement.  If 
Mr.  Booth  wants  to  raise  the  question  as  to  whether  the  slid¬ 
ing  scale  ought  to  be  abrogated  and  some  other  method  of  ac¬ 
counting  adopted  that  is  to  say,  we  go  into  the  field  of  depre¬ 
ciation  instead  of  retirement  accrual  account  as  provided  in  the 
sliding  scale,  that  comes  up  in  some  other  ( 1226)  hearing  where 
that  issue  is  raised,  but  it  is  not  an  issue  in  this  case. 

Mr.  Harrison.  The  question  raised  by  Mr.  Booth  is  a  com¬ 
plete  departure  from  the  sliding-scale  plan.  Mr.  McElfresh 
when  he  first  came  on  the  stand  and  presented  the  exhibit  No.  1, 
stated  it  was  prepared  in  accordance  with  the  sliding-scale  plan. 

Chairman  Flanagan.  The  objection  to  the  question  is  sus¬ 
tained. 

!  Mr.  Booth.  I  understood,  but  perhaps  I  misunderstood,  that 
OPA  would  be  given  an  opportunity  to  develop  pertinent  facts 
for  the  purpose  of  determining  whether  or  not  a  rate  increase 
was  necessary  in  order  to  prevent  a  hardship,  and  in  that  con¬ 
nection  it  certainly  is  necessary  to  give  consideration  to  the 
question  whether  or  not  under  the  methods  now  used  in  pre¬ 
scribing  the  rates,  it  operates  as  a  hardship  to  the  customers  as 
against  a  hardship  to  the  company.  If  the  company  is  getting 
the  benefit  of  a  return  predicated  upon  an  undepreciated  rate 
base,  of  course  it  is  clear  that  that  works  very,  very  much  in 
favor  of  the  company  and  it  imposes  an  undue,  and  in  my 
judgment  an  illegal  burden  upon  the  rate  payers.  (1227) 

Chairman  Flanagan.  I  think,  Mr.  Booth,  we  have  made 
clear  exactly  what  we  want  from  OPA.  Unfortunately  I  do 
not  think  you  are  making  any  attempt  to  give  us  the  benefit  of 
what  I  have  requested.  That  type  of  testimony  is  ruled  out. 

Mr.  Booth.  If  the  Chairman  please,  the  position  of  OPA 
is  expressed  in  its  intervening  petition.  We  were  allowed  to 
intervene  and  be  made  a  party  to  this  proceeding - 
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Chairman  Flanagan.  That  is  right. 

Mr.  Booth.  Has  there  been  a  change  of  mind  on  the  part  of 
the  Commission  as  to  whether  or  not  we  are  now  allowed  to 
intervene  and  be  a  party  to  this  proceeding? 

Chairman  Flanagan.  Not  in  the  least,  but  we  have  an¬ 
nounced  from  the  bench  how  and  in  what  respects  we  want  the 
advice  of  OPA.  ' 

Mr.  Booth.  That  is,  you  are  now  attempting - 

Chairman  Flanagan.  The  time  you  are  taking  up  arguing 
as  to  the  legal  position  of  OPA  might  well  be  better  devoted 
to  developing  some  of  the  ideas  of  the  OPA  which  will  help  us. 

Mr.  Booth.  Mr.  Chairman,  it  may  be  that  the  question  of 
the  legal  position  of  OPA  is  a  very  important  matter  from  the 
viewpoint  of  OPA  in  connection  with  this  record  and  the  (1228) 
protection  of  its  rights  in  this  proceeding - 

Commissioner  Hankin.  Mr.  Booth,  may  I  ask  you - 

Mr.  Booth.  If  we  have  been  misled  by  the  authority  granted 
by  the  Commission  on  August  18th  permitting  us  to  intervene 
and  whether  or  not  the  issues  we  raised  in  this  proceeding  are 
legal  issues  in  this  proceeding,  of  course  that  is  a  thing  I  have 
been  trying  to  have  cleared  up  and  it  has  not  been  cleared  up 
to  my  satisfaction. 

Chairman  Flanagan.  I  do  not  think  you  have  been  misled. 
I  think  it  has  been  very  clearly  stated. 

Commissioner  Hankin.  I  cannot  understand  the  significance 
of  your  question,  Mr.  Booth.  You  are  trying  to  analyze  the 
operation  of  the  provisions  with  reference  to  depreciation  under 
the  sliding  scale  arrangement  ;  is  that  it? 

Mr.  Booth.  Correct,  in  the  light  of  what  is  the  law  on  the 
subject  today. 

Chairman  Flanagan.  Mr.  Booth,  do  you  contend  that  the 
calculation  has  not  been  made  in  accordance  with  the  terms 
of  the  sliding  scale  arrangement? 

Mr.  Booth.  Has  the  calculation  been  made  in  accordance 
with  the  terms  of  the  sliding  scale  arrangement? 

Chairman  Flanagan.. Yes.  (1229) 

Mr.  Booth.  I  suppose  as  a  matter  of  mathematics  the  cal¬ 
culation  may  be  right;  but  I  do  not  believe  that  when  Mr.  Me-  j 
Elfresh  makes  a  calculation  that  that  automatically  divests 
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the  Commission  of  its  legal  jurisdiction  and  its  legal  duty  to 
find  rates  that  are  fair  and  reasonable  to  the  customers  as  well 
as  the  company  in  the  light  of  what  is  the  law  on  the  subject 
today. 

Chairman  Flanagan.  I  think  we  have  discussed  that  sev¬ 
eral  times  and  I  think  the  position  of  the  majority  of  the  Com¬ 
mission  is  as  clear  as  I  can  give  it. 

Commissioner  Hankin.  What  is  your  ruling? 

Chairman  Flanagan.  That  question  I  have  ruled  out. 

Commissioner  Hankin.  I  would  like  to  dissent  from  that 
ruling  on  this  ground:  As  I  take  it,  neither  the  OPA  nor  any¬ 
body  else  raised  the  question  that  the  excess  allowance  under 
the  sliding-scale  arrangement  for  depreciation  over  and  above 
actual  depreciation  should  be  eliminated  from  the  computation 
of  the  rate  under  the  sliding  scale  arrangement.  In  other  words, 
as  has  been  partly  brought  out  by  the  testimony,  the  company  is 
given  a  return  of  a  6*4  per  cent  on  its  rate  base,  undepreciated 
rate  base.  The  deduction  under  the  sliding  scale  arrangement 
in  effect  is  4  per  cent  of  the  reserve  for  depreciation  (1230); 
is  that  correct? 

Mr.  McElfresh.  Yes. 

Commissioner  Hankin.  In  other  words,  under  the  sliding- 
scale  arrangement,  what  this  actually  amounts  to  is  that  in 
addition  to  being  allowed  6V2  per  cent  on  the  actual  rate  base, 
the  company  is  allowed  2*4  per  cent  on  property  which  no 
longer  exists,  which  is  depreciated,  or  on  the  depreciated  part 
of  the  rate  base. 

Now,  we  need  not  at  this  time  consider  whether  the  allow¬ 
ance  for  return  should  eliminate  this  21/L>  percent,  but  it  cer¬ 
tainly  becomes  a  very  pertinent  question  in  this  case  when 
the  company  itself  states  that  it  is  in  a  desperate  position, 
that  it  would  be  unfair,  and  so  forth  and  so  forth  and  so  forth, 
to  consider  whether  the  company  should  be  disallowed  an  in¬ 
crease  upon  the  computation  that  is  already  made.  It  seems 
to  me  that  the  entire  question  of  fairness  that  has  been  raised 
by  the  company  has  no  bearing  in  the  case  where  in  addition  to 
being  allowed  G1/*  per  cent  return  on  its  actual  rate  base  it  is 
allowed  2*4  per  cent  on  property  which  no  longer  exists. 

Chairman  Flanagan.  Of  course,  if  the  Commissioner  insists 
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on  getting  into  the  record  views  which  the  majority  rules  out, 
we  cannot  stop  it  except  by  instruction  to  strike,  and  in  this 

(1231)  case  I  will  not  do  so.  *  *  * 

*  *  » 

Commissioner  Hankin.  It  certainly  is  not  appropriate  when 
it  goes  to  the  question  that  is  raised  necessarily  in  this  case. 
I  have  raised  this  question  on  a  previous  occasion  in  another 
hearing  pertaining  to  another  utility. 

Chairman  Flanagan.  Will  you  proceed,  Mr.  Booth? 

Mr.  Booth.  Mr.  McElfresh,  you  indicated  earlier  in  your 
testimony  that  the  operation  of  the  4  per  cent  is  intended  to 
provide  for  accrued  depreciation.  You  do  not  by  that  state¬ 
ment  mean  to  imply  that  it  correctly  takes  care  of  accrued, 
depreciation  in  this  property  in  the  determination  of  rates; 
except  that  it  apply — the  4  per  cent  is  merely  the  proper  mathe¬ 
matical  calculation  under  the  sliding  scale  arrangement? 

Mr.  Stevens.  I  object  to  the  question. 

Mr.  Booth.  I  suggest  that  I  be  permitted  to  go  on  with  the 
questioning.  Mr.  Chairman. 

Mr.  Stevens.  That  kind  of  question  leads  to  the  inference! 
(1232)  that  Mr.  McElfresh,  if  he  says  yes,  disapproved  this 
arrangement. 

Mr.  Booth.  He  told  me  he  did  not  believe  it  correctly  ap¬ 
plies  for  accrued  depreciation. 

Mr.  Stevens.  I  object. 

Chairman  Flanagan.  The  objection  is  sustained.  If  the: 
questions  are  confined  to  the  proper  calculation  made  under 
the  sliding-scale  arrangement  which  has  been  in  effect  for 
years,  then  there  is  no  reason  to  object  to  it. 

Mr.  Booth.  Mr.  Chairman,  the  reason  was  explained  for  the 
4  per  cent,  that  it  takes  care  of  accrued  depreciation.  I  do  not. 
know  whether  it  was  intended  to  give  the  company  a  bonus  by 
failure  to  deduct  accrued  depreciation,  but  I  do  not  think  it  i^ 
fair  to  have  the  witness  leave  the  record  in  the  state  of  having 
it  appear  that  the  4  per  cent  interest  properly  and  adequately 
takes  care  of  accrued  depreciation,  and  that  is  the  inference 
which  is  to  be  drawn  from  the  status  of  the  record  at  this  time — 
just  a  moment,  Mr.  Stevens. 

Mr.  Stevens.  I  am  just  getting  up. 
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Mr.  Booth.  I  have  discussed  this  matter  with  Mr.  McEl- 
fresh  off  the  record  in  order  to  explain  it,  and  as  I  (1233) 
recall  he  stated  that  a  more  accurate  or  an  accurate  determina¬ 
tion  of  the  accrued  depreciation  would  be  to  have  applied  an 
interest  rate  of  6*4  per  cent.  I  think  that  is  what  he  indicated. 
Now,  I  may  be  wrong  about  it,  but  I  think  it  would  be  most 
unfortunate  to  have  the  record  show  that  the  witness  stated 
that  the  4  percent  takes  care  of  accrued  depreciation. 

Chairman  Flanagan.  I  do  not  think  the  witness  has  made 
any  such  statement.  He  has  testified  to  his  calculation  under 
the  sliding-scale  arrangement. 

i  Mr.  Stevens.  I  suggest  it  is  obviously  improper  after  the 
Chairman  has  ruled  on  a  motion  that  counsel  for  any  party  go 
on  and  explain  why  the  Chairman  is  wrong  or  why  he  thinks 
he  is  wrong.  I  ask  that  the  statement  of  Mr.  Booth  be  stricken 
from  the  record. 

Mr.  Booth.  I  strenuously  except  to  Mr.  Stevens’  remarks, 
and  I  do  not  think  Mr.  Stevens  ought  to  continue  to  imply  that 
1 1  ought  to  try  this  case  according  to  the  method  which  Mr. 
Stevens  thinks  will  develop  the  best  record  in  order  to  help 
his  company  get  a  rate  increase.  That  is  not  my  theory  of  try¬ 
ing  a  rate  case. 

Chairman  Flanagan.  Let  us  proceed.  (1234) 

Mr.  Booth.  I  understand  that  the  Chairman  has  ruled  out 
further  questioning  of  this  witness  in  connection  with  the  de¬ 
termination  of  annual  and  accrued  depreciation  under  the 
sliding  scale? 

Chairman  Flanagan.  Your  understanding  is  not  correct. 
Mr.  Booth.  So  long  as  the  questions  -pertain  to  Mr.  Mc- 
Elfresh’s  activities  as  chief  accountant  under  the  sliding-scale 
arrangement,  your  questions  may  be  perfectly  proper. 

Mr.  Booth.  Mr.  McElfresh,  as  I  understand  it,  the  sole 
function  which  you  performed  in  the  preparation  of  this  ex¬ 
hibit  with  respect  to  depreciation  w’as  to  make  a  mathemat¬ 
ical  calculation? 

Mr.  McElfresh.  Depreciation  in  a  sliding-scale  rate  case 
is  determined  in  accordance  with  the  provisions  of - 

Mr.  Booth.  That  is  all  you  did? 

Mr.  McElfresh.  Yes;  that  is  all  I  did. 
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Mr.  Booth.  You  are  not  saying  it  is  correct? 

Mr.  McElfresh.  I  am  saying  it  is  correct  in  accordance  with 
the  sliding-scale  agreement. 

Mr.  Booth.  But  you  are  not  saying  that  the  application  of 
it  is  fair  and  equitable? 

Mr.  Stevens.  I  object.  (1235) 

Chairman  Flanagan.  Mr.  Booth,  why  do  you  continue  that 
line  of  questioning  to  attempt  to  get  into  the  record  some 
opinion  which  you  know  has  no  relevance  to  the  sliding  scale? 
When  this  Commission  decides  to  open  the  case  on  the  slid¬ 
ing-scale  arrangement  it  will  give  appropriate  notice  and  con¬ 
duct  that  investigation  as  a  separate  problem. 

Mr.  Booth.  Will  it  indicate  whether  it  has  any  intention  of 
doing  so? 

Chairman  Flanagan.  It  will  not  indicate  one  way  or  the 
other  at  this  time. 

Mr.  Booth.  That  is  all  at  this  time.  (1236) 

*  *  * 

(1276)  LETTER  TO  HON.  GEORGE  W.  NORRIS  FROM  LEON 

HENDERSON 

Honorable  George  W.  Norris, 

United  States  Senate, 

Washington. 

Dear  Senator  Norris:  I  was  greatly  interested  in  your 
letter  of  August  11  on  the  problem  of  utility  rates  and  the 
program  of  this  office  and  the  National  Government  to  stabilize 
commodity  prices  and  the  cost  of  living.  The  problem  has  been 
given  special  attention  by  this  office  in  recent  weeks  and  I 
shall  be  happy  to  supply  you  with  information  about  our  ac¬ 
tivities  in  that  field  and  “to  aid  you  in  ascertaining  to  what  ex¬ 
tent  applications  for  such  increases  are  coming  in  from  over  the 
country  generally  and,  if  they  are  coming  in,  what  we  are  do¬ 
ing  about  the  matter,  and  what  we  are  able  to  do  to  prevent 
such  increases/’ 

As  you  know,  the  Emergency  Price  Control  Act  exempts 
utilities  and  common  carriers  rates  and  we  are  without  power 
to  fix  such  rates  and  charges.  Nevertheless,  w*e  have  deemed 
it  necessary  to  participate  in  rate  regulatory  proceedings  in 
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cur  effort,  not  altogether  .unsuccessful  thus  far,  to  prevent 
increases  in  conflict  with  our  basic  program. 

Let  me  refer  briefly  to  some  of  the  specific  cases  and  problems 
we  have  recently  encountered  in  this  field.  In  April  our  atten¬ 
tion  was  called  to  the  15%  increase  in  telephone  rates  made  by 
the  Northwestern  Bell  Telephone  Company  in  the  State  of 
Ohio.  This  increase,  termed  a  surcharge  by  the  company,  was 
imposed  on  nearly  all  exchange  and  intrastate  toll  service. 
No  regulatory  agency  whose  permission  must  be  first  obtained 
for  such  rate  increase  in  Iowa  is  provided  for  by  the  laws  of 
that  state.  After  obtaining  the  technical  assistance  of  the 
'  Federal  Communications  Commission,  we  called  the  company 
in  conference  and  requested  it  to  withdraw  this  increase,  as  it 
appeared  that  the  higher  rates  were  imposed  in  large  part  to 
offset  estimated  higher  Federal  income  taxes.  The  company 
'  agreed  to  this  request  and  subsequently  withdrew  a  request 
for  a  rate  increase  of  about  the  same  character  pending  before 
the  North  Dakota  Commission,  although  it  had  earlier  obtained 
the  approval  of  the  South  Dakota  Commission  for  a  similar 
increase  in  rates. 

We  are  attempting  to  keep  a  close  watch  over  other  telephone 
!  rate  increase  applications  in  various  parts  of  the  country.  The 
American  Telephone  and  Telegraph  Company  has  furnished 
us  with  a  list  of  all  such  applications  which  have  been  made 
by  its  associated  companies.  I  am  glad  to  say  that  there  are 
now  relatively  few  such  applications  pending. 

A  somewhat  more  difficult  problem  with  respect  to  telephone 
rates  is  presented  in  connection  with  the  rates  charged  by 
the  independent  telephone  companies  because  of  their  large 
number.  We  recently  met  with  the  Executive  Committee  of 
the  United  States  Independent  Telephone  Association  and 
explained  our  program  to  them.  To  the  extent  of  our  ability, 
we  propose  to  scrutinize  their  requests  for  increases  and  par¬ 
ticipate  in  as  many  cases  as  possible. 

Because  of  your  lifelong  effort  to  protect  the  public  in  their 
relations  with  the  electric  light  and  power  industry,  you  may 
be  especially  interested  in  our  work  in  the  electric  rate  field. 
It  is  true,  as  you  suggest,  we  filed  a  petition  for  intervention  in 
the  Bangor  Hydro-Electric  rate  case  before  the  Maine  Public 
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Utility  Commission.  There,  too,  it  appeared  that  the  increase 
requested  was  because  of  projected  higher  Federal  income  taxes. 
Moreover,  we  were  advised  by  certain  paper  companies,  cus¬ 
tomers  of  the  electric  company,  that  if  the  power  rate  increase 
was  approved,  they  would  seek  to  have  our  maximum  prices 
on  paper  and  pulp  increased.  While  conferences  were  pend¬ 
ing  with  respect  to  the  date  of  hearing,  the  company  withdrew 
its  application  for  an  increase. 

At  the  request  of  the  Rural  Electrification  Administration* 
we  participated  in  conferences  with  respect  to  a  proposed 
increase  in  rates  for  electric  energy  sold  by  an  electric  company 
to  a  rural  cooperative.  Subsequently,  the  company  withdrew 
its  request  for  higher  rates. 

Among  other  power  rate  cases  now  receiving  our  attention 
is  The  Niagara  Falls  Power  Company  case  before  the  New 
York  Public  Service  Commission.  In  another,  the  Pennsyl-  | 
vania  Power  and  Light  Company  is  seeking  increases  before 
the  Pennsylvania  Public  Utilities  Commission  applicable  to 
its  commercial  and  industrial  customers.  We  will  probably 
seek  to  intervene  in  this  case  also. 

Our  survey  of  pending  electric  rate  cases  does  not  now  indi¬ 
cate  a  large  number  of  applications  for  rate  increases.  How¬ 
ever,  there  is  now  an  upward  trend  in  the  number  of  requests 
for  rate  increases  before  the  state  commissions,  which  seems 
to  be  due  primarily  to  efforts  to  shift  war  taxes  upon  the  util¬ 
ities  to  their  consumers. 

The  gas  rate  problem  appears  to  be  more  troublesome  at  this 
time.  Among  the  cities  where  increases  have  recently  been 
made  or  now  pending  are  Boston.  Philadelphia,  Cleveland, 
Minneapolis,  and  Washington,  D.  C.  We  are  now  or  will  op¬ 
pose  most  of  these  increases,  particularly  because  they  ad¬ 
versely  affect  the  cost  of  living  of  practically  the  entire  popu¬ 
lations  of  those  cities. 

The  relationship  of  taxes  to  utility  rates  is  extremely  im¬ 
portant  in  devising  and  administering  a  proper  program  to  con¬ 
trol  prices  and  the  cost  of  living.  In  peacetime  the  principle 
that  a  utility  is  entitled  to  a  fair  return  after  allowance  of  all 
Federal  income  tax  has  been  generally  accepted.  As  an  essen¬ 
tial  war  measure,  however,  we  propose  to  oppose  the  applica- 
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tion  of  this  principle  to  any  request  which  would  contem¬ 
plate  an  increase  in  rates  predicated  upon  the  allowance  of 
anything  over  and  above  the  normal  Federal  income  tax. 
Higher  rates  predicated  upon  increased  Federal  taxes  would 
1  obviously  be  contrary  to  the  intention  of  Congress,  be  infla- 
1  tionary  in  character,  and  adversely  affect  our  program  to  pre- 
1  vent  further  increases  in  the  cost  of  living. 

In  our  work  in  this  field  we  have  sought  to  cooperate  with  the 
existing  regulatory  agencies.  Both  the  Federal  Power  and  the 
Communications  Commissions  have  gladly  made  available  the 
advice  and  help  of  their  technical  experts. 

I  am  glad  to  state  that  our  right  to  intervene  and  partici- 
1  pate  seems  to  be  readily  conceded  in  these  cases  before  the 
1  Federal  and  State  utility  commissions.  However,  one  Com¬ 
mission,  that  in  the  State  of  Illinois,  has  not  yet  acted  upon 
1  our  request  for  intervention.  This  is  a  proceeding  involving 
1  streetcar  fares  in  the  City  of  Chicago.  Of  course,  we  have  no 
desire  to  interfere  with  the  efforts  of  the  State  or  Federal  Com¬ 
missions  under  their  respective  statutes  to  reduce  rates  when¬ 
ever  found  necessary. 

In  seeking  to  cooperate  with  the  existing  regulatory  agencies 
in  the  utility  and  railroad  rate  fields,  we  are  proceeding  in  the 
1  belief  that  when  Congress  exempted  these  rates  from  our  juris¬ 
diction  it  was  implied  that  these  Commissions  would  recog¬ 
nize  that  the  dominant  principle  governing  the  fixing  of  all 
prices  in  wartime  would  be  the  Government’s  program  to  sta- 
1  bilize  commodity  prices  and  the  cost  of  living  arid  that  the 
utility  and  railroad  rate  principles  must  be  reexamined  in  the 
light  of  the  Government’s  economic  program,  the  success  of 
'  which  depends  both  the  winning  of  the  war  and  the  peace. 
Their  recognition  of  this  obligation  will  be  an  important  step 
in  the  success  of  the  Government’s  program  to  prevent  fur¬ 
ther  increases  in  the  cost  of  living. 

Therefore,  while  I  hope  that  there  will  be  no  need  for  addi¬ 
tional  legislation  in  this  field,  serious  consideration  must  be 
given  to  the  practice  in  Canada  where  the  consent  of  the  Price 
Board,  which  administers  an  over-all  program,  as  well  as  that 
of  the  existing  regulatory  authorities  is  a  prerequisite  to  utility 
rate  increases.  Certainly,  it  should  be  understood  without  ad- 
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ditional  legislation  that  Federal  income  taxes  shall  be  borne  by 
those  upon  whom  such  taxes  should  be  levied.  A  different 
policy  would  seriously  impair,  if  not  destroy,  the  basic  efforts 
of  the  Government  to  stop  inflation. 

We  appreciate  very  much  your  interest  in  this  phase  of  our 
work.  If  we  can  furnish  you  with  any  additional  data  or  in¬ 
formation  on  it,  please  do  not  hesitate  to  call  upon  us. 

Sincerely  yours, 

Leon  Henderson, 

Administrator. 

*  *  * 

Mr.  Booth.  I  move  the  admission  of  Exhibits  6  and  8. 

Mr.  Stevens.  I  object  to  the  admission  of  the  paper  which 
has  been  marked  for  identification  as  Exhibit  8  on  the  (1309) 
ground  that  the  figures  with  respect  to  depreciation  are  er¬ 
roneous  and  that  the  result  must  of  necessity  fall  with  any 
infirmity  of  the  elements  from  which  the  result  is  derived.  I 
also  object  to  this  document  on  the  ground  that  the  Federal 
income  taxes  computed  by  this  witness  are  entirely  outside  of 
the  formula  stipulated  in  the  sliding  scale,  and  again  the  result 
of  this  paper  would  be  incorrect  as  being  based  on  an  infirm 
foundation. 

Mr.  Booth.  I  say  that  under  Section  18  of  the  Public  Util¬ 
ities  Act  and  other  provisions  of  the  Public  Utilities  Act,  the 
Commission  is  under  legal  duty  to  receive  this  exhibit  in  its 
entirety,  and  what  we  have  done  is  to  prepare  an  exhibit  here 
predicated  upon  the  lawful  way  of  treating  both  depreciation 
and  income  taxes  for  the  purposes  of  determining  fair  and 
reasonable  rates.  We  have  made  no  adjustments  in  other 
operating  costs  other  than  those  made  by  the  Commission’s 
accountants  which  have  been  accepted,  but  we  have  asked  the 
Commission  to  throw  the  case  wide  open  so  that  the  Commis¬ 
sion  may  be  in  a  position  to  consider  all  relevant  factors  de¬ 
termining  the  right  of  the  company  to  a  rate  increase  so  that  we 
can  follow  the  Public  Utilities  Act  under  which  it  operates  in 
fixing  rates.  (1310) 

I  take  it  that  the  Commission  has  indicated  that  it  pro¬ 
poses  to  take  that  motion  of  mine  which  I  made  earlier  today 
under  advisement.  It  might  very  well  be  helpful  to  the  Com- 
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mission  in  the  consideration  of  the  motions  which  I  made 
to  have  before  it  this  exhibit  in  evidence. 

Chairman  Flanagan.  Exhibit  No.  6,  is  admitted.  Exhibit 
No.  8  is  in  direct  variance  with  the  calculation  called  for  under 
the  sliding-scale  arrangement.  The  method  of  calculating  de¬ 
preciation  is  no  more  correct  than  a  calculation  under  the  direct 
method  would  be.  For  those  reasons  Exhibit  No.  8  is  not  ad¬ 
mitted. 

(The  exhibit  referred  to  was  received  in  evidence  as  Exhibit 
No.  6.) 

Mr.  Booth.  Do  I  understand  the  Commission  has  also  ruled 
it  will  not  receive  this  exhibit  with  respect  to  our  determination 
of  income  taxes  for  the  purposes  of  this  proceeding — by  ex¬ 
cluding  this  exhibit? 

Chairman  Flanagan.  The  exhibit  is  excluded  in  its  entirety. 
(1311) 

#  *  * 

Commissioner  Hankin.  I  think  the  Chairman  correctly 
1  stated  that  is  the  ruling  of  the  majority  of  the  Commission. 
I  cannot  agree  with  the  ruling  excluding  Exhibit  8  from  the 
testimony.  The  Commission  in  effect  says  to  the  OPA,  “You 
can  hang  your  clothes  on  a  hickory  limb,  but  don't  go  near  the 
'  water;  you  may  present  evidence  concerning  the  effect  of  in¬ 
creased  taxes,  of  wartime  conditions,  and  so  forth,  but  do  not 
put  that  down  in  the  form  of  an  exhibit  which  would  show  that 
.  1  the  company  is  entitled  to  a  decrease  in  rates  rather  than  an 
increase  in  rates";  I  cannot  agree  with  that  sort  of  ruling. 
(1319). 

*  *  * 

Mr.  Stevens.  At  this  time  in  response  to  the  suggestion  of 
the  Chairman  and  his  instructions  to  the  staff  of  the  Commis¬ 
sion,  the  staff  of  the  Commission  and  the  staff  of  the  company 
have  collaborated  in  preparing  a  form  which  is  submitted  to 
the  Commission  herewith,  dealing  with  the  excess-profits  tax 
question.  That  form  has  been  in  the  hands  of  Mr.  Booth 
and  Mr.  Joseph  for  several  days  and  we  would  be  very  glad, 
1  the  company  would  be  very  glad,  if  there  are  any  questions  with 
respect  to  it,  to  have  one  of  the  officials  of  the  company  answer 
those  questions. 
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I  am  sure  that  the  Commission  also  will  be  glad  to  have  Mr. 
McElfresh  answer  any  questions.  I  have  personally  thought  it! 
is  entirely  clear  and  needs  no  explanation,  but  that  is  my  own 
personal  opinion,  and  of  course  is  entitled  to  no  (1337)  weight 
at  this  time.  I  would  like  to  offer  this  paper  for  the  considera¬ 
tion  of  the  Commission,  and  as  I  say  again,  if  there  are  any 
questions  the  Commission  has  or  any  other  counsel  have  with 
respect  to  it  we  will  be  glad  to  put  a  witness  on  the  stand  to 
answer  those  questions. 

Commissioner  Hankin.  I  have  one  question.  I  do  not  know 
what  that  document  is.  I  have  heard  numerous  references  to 
it.  I  would  like  to  know  why  it  has  been  kept  secret  from 
one  of  the  Commissioners  and  not  from  the  others;  just  what  is 
in  it  that  it  is  such  a  secret? 

Mr.  Stevens.  Nothing  at  all.  You  were  here  at  the  time 
the  suggestion  was  made  by  the  Chairman. 

Commissioner  Hankin.  Yes. 

Mr.  Stevens.  As  far  as  I  know  there  has  been  no  secrecy  [ 
or  anything  like  secrecy  in  the  matter  and  I  will  clear  up  any 
suspicion  of  secrecy  you  may  have. 

Commissioner  Hankin.  I  wish  you  would;  I  don't  under¬ 
stand. 

Mr.  Stevens.  I  will  do  that  by  handing  you  a  copy  of  these 
two  paragraphs  at  this  time. 

Mr.  Booth.  There  are  three  paragraphs  in  the  copy  I  have. 

Chairman  Flanagan.  Mr.  Stevens,  as  to  secrecy,  we  are 
(133S)  all  on  an  even  footing.  None  of  the  Commissioners 
has  seen  a  draft  of  that  document  as  far  as  I  know.  Would 
you  mind  having  a  witness  explain  simply  just  what  is  intended 
to  be  accomplished  by  that  document,  please? 

Mr.  Stevens.  The  intention,  simply,  may  it  please  the  Com- 1 
mission,  is  to  provide  a  method  by  which  any  increase  in  rates 
which  may  be  ordered  by  this  Commission  which  otherwise 
would  be  subject  to  excess  profits  taxes  may  be  returned  to  the 
customers  so  that  there  will  be  no  excess-profits  taxes  with  re¬ 
spect  to  any  increase  and  that  if  there  otherwise  would  be  a 
second  increase,  those  payments  will  be  refunded  to  the  cus¬ 
tomers.  I  submit  that  for  the  consideration  of  the  Commis¬ 
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Mr.  Booth.  Do  you  have  someone  who  could  testify  on  it  on 
the  witness  stand? 

Mr.  Stevens.  I  would  be  glad  to  ask  Mr.  Ritenour  who  col¬ 
laborated  with  Mr.  McElfresh  in  preparing  this  tentative  sug¬ 
gestion  to  answer  your  questions. 

i  Mr.  Booth.  You  say  it  is  tentative ;  vrhen  do  you  expect  it  to- 
be  changed?* 

Mr.  Stevens.  The  only  body  that  can  change  it,  as  I  under¬ 
stand  it,  will  be  the  Commission;  neither  you  nor  I,  (1339)  Mr. 
Booth,  can  supersede  the  prerogatives  of  the  Commission. 

Mr.  Booth.  I  do  not  suggest  that. 

Mr.  Stevens.  We  are  submitting  it  to  the  Commission  for  its 
consideration  as  a  possible  part  of  any  order  that  the  Commis¬ 
sion  might  make  in  this  case  ( 1340) . 

#  #  * 

Mr.  Stevens.  May  I  say  that  one  thing  I  want  and  that  the 
company  wants  above  all  things  in  this  case  is  to  have  the  Com¬ 
mission  be  informed  as  to  all  of  the  facts  that  are  pertinent, 
no  matter  how  slight  or  minor,  in  this  proceeding,  so  that  it 
will  have  all  of  the  necessary  information,  and  with  that  in 
mind  Mr.  Prettyman  and  I  feel  that  if  the  Commission  would 
prefer,  we  would  be  willing  to  have  exhibit  8  go  into  the  record 
for  whatever  weight  it  may  have,  the  (1340)  arguments  having 
been  made  with  respect  to  it  being  so  clear  and  the  issue  being 
so  clear,  I  believe  there  cannot  be  any  misconception  or  mis¬ 
leading  of  the  Commission  because  that  exhibit  might  be  in  the 
record.  So  if  you  have  no  objection,  Mr.  Harrison  or  Mr. 
Booth,  we  are  willing  to  have  the  exhibit  in,  subject,  of  course 
to  our  contentions  with  respect  to  its  weight  and  to  our  state¬ 
ments  with  respect  to  the  infirmities  of  certain  of  the  figures 
used  therein. 

i  •  Mr.  Harrison.  I  have  no  objection  to  its  receipt  subject  to 
whatever  value  it  may  have  to  the  Commission. 

Mr.  Booth.  I  assume  the  Commission  has  ruled  on  it.  Of 
course,  the  Commission  is  free  to  reconsider  its  ruling  at  any 
time,  I  believe.  If  the  Commission  desires  to  reconsider  its 
ruling  and  admit  it,  that  is  its  privilege  and  we  would  like  to  be 
advised,  of  course,  if  the  Commission  desires  to  reconsider  its 
ruling. 


t 
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Commissioner  Hankin.  Mr.  Stevens,  do  you  admit  that 
your  strenuous  objection  to  that  exhibit  was  erroneous? 

Mr.  Stevens.  I  do  not. 

Commissioner  Hankin.  Then  why  do  you  want  that  exhibit 
admitted? 

Mr.  Stevens.  I  renew  all  of  my  objections  to  it,  but  (1341)  I 
do  feel,  Mr.  Hankin,  an  administrative  proceeding  is  perhaps 
different  from  a  strictly  judicial  proceeding,  and  we  do  not  want 
to  keep  from  the  Commission  anything  that  bears  directly  oil 
the  computation  of  the  sliding  scale. 

Commissioner  Hankin.  Mr.  Stevens,  do  you  mean  to  tell  me 
that  that  exhibit  would  not  be  admissible  in  court  under  the 
rules  of  civil  procedure  or  under  rules  of  evidence  applied  iri 
equity  cases? 

Mr.  Stevens.  I  do. 

Commissioner  Hankin.  I  beg  to  differ  with  you,  let  alone  in 
an  administrative  proceeding.  That  is  why  I  was  so  amazed 
such  a  ruling  should  have  been  made  on  the  admissibility  of 
this  exhibit. 

Chairman  Flanagan.  In  view  of  the  statement  of  counsel  for 
the  company  and  counsel  for  the  Commission,  the  Commission 
will  reconsider  and  admit  Exhibit  8  in  evidence.  (1342) 

*  •  • 

Mr.  Prettyman.  We  will  be  glad  to  have  Mr.  Ritenour 
answer  any  questions  anybody  has  to  ask. 

Chairman  Flanagan.  Mr.  Ritenour,  will  you  take  the  stand?| 

0.  H.  Ritenour  was  recalled  as  a  witness  and  testified  fur-j 
ther  as  follows: 

further  cross-examination 

Mr.  Booth.  Since  the  hour  is  growing  late,  Mr.  Chairman,  I 
suggest  the  witness  merely  hand  this  paper  to  the  reporter  and 
have  it  copied  in  the  record,  and  that  will  save  the  time  of 
reading  it. 

Chairman  Flanagan.  Very  well. 

(The  statement  referred  to  is  as  follows: )  (1359) 

“For  the  purpose  of  preventing  the  inflationary  effect  of  in¬ 
creased  rates,  in  the  event  such  increased  rates  would  result  in 
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the  payment  of  excess  profits  taxes  by  the  Washington  Gas 
Light  Company,  any  portion  of  the  amount  derived  from  the 
increased  rates  hereinafter  authorized,  which,  if  retained  by 
the  Company  would  be  subject  to  excess-profits  tax,  shall  be 
recorded  in  a  specially  provided  deferred  credit  account.  The 
amount  derived  from  increased  rates  shall  be  deemed  to  be 

i 

— %  of  the  amount  billed  for  sales  of  gas  subsequent  to  the 
effective  date  of  this  order.  The  above  stated  percent  is  the 
ratio  of  the  increase  authorized  herein  to  the  total  sales  of  gas 
for  the  test  year  ended  June  30,  1942,  calculated  at  the  rates 
hereinafter  authorized. 

.  The  amount  recorded  in  the  deferred  credit  account  as  of 
December  31, 1942,  and  as  of  December  31st  of  each  year  there¬ 
after  so  long  as  this  order  shall  remain  in  effect,  shall  be  re¬ 
turned  to  the  gas  customers  in  the  District  of  Columbia  by 
appropriate  deductions  from  gas  bills  rendered  to  such  cus¬ 
tomers  as  soon  after  December  31st  as  practicable.  The 
amount  of  individual  refunds  shall  be  determined  by  ascertain¬ 
ing,  by  classes  of  service,  the  relation  of  the  amount  refundable 
to  the  total  amount  billed  during  the  month  of  December  and 
(1360)  applying  such  percentage  to  each  customer’s  December 
bill.  Refunds  so  determined  shall  be  shown  as  credits  on  cus¬ 
tomers’  bills  as  soon  after  December  31st  as  practicable.  In  the 
event  the  amount  recorded  in  the  deferred  credit  account  as 
of  December  31st  is  less  than  $10,000,  such  amount  shall  be 
treated  as  operating  revenue.” 

1  Mr.  Booth.  Are  you  giving  it  an  exhibit  number? 

Mr.  Stevens.  No;  we  are  offering  it  at  the  request  of  the 
Chairman. 

Mr.  Booth.  You  are  going  to  explain  it? 

Mr.  Stevens.  It  needs  no  explanation,  unless  a. person  can- 
*  not  read  the  language.  If  you  have  any  questions  with  respect 
1  to  it,  Mr.  Ritenour  will  be  glad  to  answer  them,  or  if  Mr.  Harri¬ 
son  has  any  questions. 

Mr.  Booth.  I  have  a  few  questions.  I  will  be  glad  to  defer 
1  those  until  someone  else  asks  the  witness  about  it,  but  I  would 
1  like  to  ask  a  few  questions  at  this  time  if  it  is  agreeable  to  the 
Commission. 
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Chairman  Flanagan.  You  and  Mr.  Joseph  have  studied  this 
over  the  week  end  and  you  must  have  some  questions.  Don’t 
be  so  facetious. 

Mr.  Booth.  I  said  I  have  some.  (1361) 

Chairman  Flanagan.  Please  proceed  with  them. 

Mr.  Booth.  Mr.  Ritenour,  you  participated  in  the  drafting 
of  this  statement? 

Mr.  Ritenour.  I  did. 

Mr.  Booth.  What  do  you  understand  the  purpose  of  it  t d> 
be? 

Mr.  Ritenour.  The  purpose  of  the  work  we  did  was  to  pre¬ 
pare  an  outline  of  a  plan  which  would  protect  the  gas  customers; 
in  the  District  of  Columbia  against  the  possibility  of  excess- 
profits  taxes.  The  work  was  done  in  response  to  the  request 
of  the  Commission  that  the  Commission’s  staff  and  the  com¬ 
pany’s  staff  get  together  and  prepare  such  a  plan.  (1362) 

#  *  * 

Chairman  Flanagan.  The  Commission  has  before  it  the 
petition  for  the  reopening  of  the  proceeding  filed  by  the  Office? 
of  Price  Administration.  Do  you  have  any  statement  yoiji 
wish  to  make  in  connection  with  this  petition,  Mr.  Booth? 

Mr.  Booth.  Do  I  understand  the  Commission  is  about  to 
rule  on  this? 

Chairman  Flanagan.  That  is  right. 

Mr.  Booth.  Has  it  reached  a  decision  on  it? 

Chairman  Flanagan.  I  am  asking  the  questions.  Do  you 
want  to  make  a  statement  with  respect  to  this  petition  or  not? 

Mr.  Booth.  I  would  like  to  say  this,  if  the  Chairman  pleas^, 
that  this  motion  for  reopening  must  be  read  in  the  light  of  the 
decisions  which  we  have  referred  to  in  our  brief  and  in  the  lighi 
of  the  legal  principle  that  the  Commission’s  function  under  th 
law  is  to  fix  fair  and  reasonable  rates;  that  while  it  may  hav 
been  possible  in  1935  to  have  complied  with  its  responsibiiiti 
and  duties  under  the  Public  Utilities  Act  to  fix  fair  and  rea¬ 
sonable  rates  by  resorting  to  a  formula  entered  into  in  1935 
which  may  have  (1420)  been  predicated  at  that  time  upon  thk 
economic  conditions  and  the  legal  principles  which  governed 
the  determination  of  fair  and  reasonable  rates  in  1935  and 
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thereafter  as  long  as  there  had  been  no  change  in  the  economic 
conditions,  but  the  Commission  cannot  now,  in  1942,  when 
there  has  been,  as  the  Commission  well  knows,  such  a  drastic 
and  complete  change  in  the  economic  problems  and  in  our  eco¬ 
nomic  structure  from  what  they  were  in  1935,  the  Commission 
can  no  longer  fulfill  its  legal  obligations  under  the  Act  to  fix 
any  reasonable  rates  without  granting  the  motion  which  we 
have  filed  with  this  Commission  seeking  a  reopening, 
i  Now,  it  is  true  that  the  Commission  did  allow  the  Office  of 
Price  Administration  to  intervene  in  this  proceeding,  and  we 
take  it  that  the  Commission  granted  the  Office  of  Price  Ad¬ 
ministration  the  right  to  intervene  and  become  a  party  even 
i  though  at  no  time  did  we  have  a  formal  order  from  the  Com¬ 
mission  with  respect  to  our  own  petition  for  intervention,  but 
I  think  that  the  state  of  the  record  is  such,  in  view  of  the  many 
qualifications  which  the  Chairman  and  majority  of  the  Com¬ 
mission  have  made  with  respect  to  the  issues  and  the  legal 
issues  which  the  company  has  notice  are  involved  in  the  pro¬ 
ceeding,  that  the  Commission  cannot  on  the  basis  of  the  (1421) 
record  before  it  find  that  any  rates  would  be  fair  and  reason¬ 
able  other  than  the  rates  which  the  company  now  charges  and 
are  on  file  with  this  Commission. 

i  So  it  is  our  position  that  notwithstanding  the  fact  that  there 
has  been  some  evidence  introduced  by  the  Office  of  Price  Ad¬ 
ministration  and  some  questions  asked  by  the  Chairman  and 
by  one  of  the  other  Commissioners,  and  miscellaneous  evi¬ 
dence  introduced  on  various  factual  questions  in  the  case,  that 
our  position  is  purely  and  simply  a  legal  one;  that  under  the 
Atchison  case,  to  which  we  have  referred  and  in  which  the  Su- 
i  preme  Court  of  the  United  States  set  aside  an  order  of  the 
i  Interstate  Commerce  Commission  because  that  Commission 
failed  to  reopen  a  rate  proceeding  in  view  of  the  changed  eco- 
!  nomic  conditions  which  were  brought  about  as  a  result  of  the 
depression  of  1931  and  thereafter,  so  here  the  Commission 
1  would  be  legally  powerless  to  find  any  rates  that  are  fair  and 
reasonable  rates  under  the  statute  without  granting  the  motion 
which  we  have  filed  or  entering  an  order  on  its  own  motion  of 
a  substantially  similar  character. 

•  *  * 
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Mr.  Stevens.  I  do  not  think  we  have  anything  to  say,  if  it 
please  the  Commission.  This  matter  has  been  argued  many 
times  throughout  the  course  of  these  hearings  and  the  Com¬ 
mission  is  thoroughly  familiar  with  the  principles'  involved.  As 
Mr.  Hankin  has  pointed  out,  the  reference  to  the  Atchison  case 
as  an  authority  here  is  an  improper  one;  that  is,  the  Atchison 
case  does  not  stand  on  the  principle  Mr.  Booth  indicates.  It 
is  clear,  I  think,  on  this  record,  that  the  Commission’s  hearings 
have  been  on  the  sliding-scale  arrangement  and  it  seems  to  me 
that  anything  further  that  company  counsel  might  say  on  that 
subject  would  be  merely  adding  to  what  has  been  said  time  and 
time  again,  not  only  by  the  Commission  but  by  counsel 
throughout  this  hearing. 

If  there  are  any  specific  questions  you  would  like  to  ask,  we 
will  be  very  glad  to  answer  them. 

Chairman  Flanagan.  I  have  no  questions. 

Commissioner  Hankin.  Do  you  say  the  hearing  in  this  case 
proceeded  entirely  upon  the  sliding  scale  arrangement? 

Mr.  Stevens.  Yes. 

Commissioner  Hankin.  Has  it  not  gotten  beyond  the 
(1426)  sliding  scale  arrangement  when  you  witdrew  your 
objection  to  the  admissibility  of  Exhibit  No.  8  presented  by 
OPA? 

Mr.  Stevens.  I  don’t  recall  what  Exhibit  8  was,  Mr.  Hankin. 

Commissioner  Hankin.  It  was  a  tabulation  showing  the 
company  was  not  entitled  to  any  increase  but  that  there  were 
excessive  earnings  to  the  amount  of  something  like  $45,000. 

Mr.  Stevens.  Mr.  Hankin,  I  think  it  was  made  clear  at  the 
time  that  the  reason  company  counsel  did  not  press  their  ob¬ 
jection  to  Exhibit  8  was  because  the  exhibit  was  so  patently 
incorrect  on  its  face  that  the  Commission  itself,  without  further 
argument  by  counsel,  could  determine  the  obvious  impropriety 
of  that  exhibit  and  consequently  we  felt  that  in  order  not  fur¬ 
ther  to  delay  the  proceedings  we  would  merely  raise  the  ques¬ 
tion,  which  the  Commission  I  am  sure  is  fully  aware  of,  with 
respect  to  the  weight  of  the  exhibits  itself.  We  had  no  thought 
of  going  outside  of  the  hearings,  of  course. 

Commissioner  Hankin.  If  the  substance  of  that  exhibit  was 
pertinent  evidence,. what  assurance  did  you  have  that  the  Com- 
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mission,  upon  considering  that  evidence,  would  find  it  to  be 
erroneous?  (1427) 

Mr.  Stevens.  I  think  it  is  erroneous  on  its  face,  and  we 
pointed  out  the  errors  to  the  Commission  on  the  record.  I  think 
the  very  reading  of  the  exhibit  itself  shows  that.  The  Com¬ 
mission  has  been  so  advised,  not  only  by  counsel  for  the  com¬ 
pany  but  by  its  own  staff. 

Commissioner  Hankin.  You  seem  to  be  very  certain  of  what 
we  might. decide. 

Mr.  Stevens.  I  am  just  thinking  you  and  your  associates 
are  experienced  members  of  a  regulating  commission  and  that 
you  will  consider  any  element  of  evidence  to  have  such  weight 
as  you  in  your  discretion  decide  to  attribute  to  it.  We  pointed 

out,  as  I  say,  its  obvious  errors.  (1428) 

*  #  * 

Chairman  Flanagan.  The  ruling  stands. 

Is  there  any  other  statement  to  be  made  before  the  Com¬ 
mission  announces  its  ruling  with  respect  to  the  petition  for 
reopening?  If  none,  the  majority  of  the  Commission,  the  ma¬ 
jority  meaning  General  Kutz  and  I,  rule  that  the  petition  for 
reopening  the  proceeding  attached  to  the  letter  of  the  Office 
of  Price  Administration  dated  September  26, 1942,  and  received 
in  the  Office  of  this  Commission  on  September  28,  1942,  is 
denied. 

Mr.  Booth.  May  the  record  show  our  exception  to  the  Com¬ 
mission’s  ruling? 

Chairman  Flanagan.  Exception  may  be  noted.  (1434) 

Commissioner  Hankin.  I  dissent  from  the  ruling  of  the  Com¬ 
mission  for  the  reason  that  in  my  judgment  no  rate  hearing  can 
leave  out  of  consideration  all  pertinent  facts  which  go  into  the 
computation  of  rates.  The  fact  that  in  this  proceeding  the 
Commission  is  guided  by  a  sliding-scale  plan  in  no  way  dimin¬ 
ishes  the  Commission’s  duty  to  establish  just  and  reasonable 
rates  based  on  all  elements  of  rate  making.  To  proceed  other¬ 
wise  means  to  deny  a  full  and  fair  hearing,  either  to  the  com¬ 
pany  or  to  the  public;  in  this  case  it  is  a  denial  of  a  fair  and 

full  hearing  to  the  public.  (1435) 

*  #  * 
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Mr.  Booth.  There  was  one  other  document  that  was  re¬ 
quested  this  morning  from  our  office,  and  that  was  the  letter 
of  the  Honorable  James  F.  Byrnes,  Director  of  the  Office  of 
Economic  Stabilization,  dealing  specifically  with  this  proceed¬ 
ing.  I  have  a  copy  which  I  understand  to  be  an  exact  copy  of 
the  copy  which  is  on  file  with  the  secretary  of  the  Office  of 

Price  Administrator.  (1529) 

*  *  * 

Mr.  Harrison.  I  am  reading  from  the  copy  handed  me  by 
Mr.  Booth,  which  he  states  is  a  copy  of  the  original,  dated 
October  15,  1942.  The  caption  is: 

“executive  office  of  the  president 

OFFICE  OF  EMERGENCY  MANAGEMENT 

OFFICE  OF  ECONOMIC  STABILIZATION” 

and  in  the  upper  left-hand  corner,  “James  F.  Byrnes,  Director,” 
dated  Washington,  D.  C.,  October  15, 1942,  and  the  letter  reads 
as  follows: 

“Dear  Leon.  The  press  of  yesterday  carried  an  account  of  the 
order  of  the  Public  Utility  Commission  of  the  District  of  Co¬ 
lumbia  entered  October  13,  1942,  authorizing  certain  increases 
in  the  gas  rates  to  be  chcxged  consumers  living  in  the  District 
of  Columbia.  Prior  to  the  entry  of  such  order  there  had  been 
enacted  the  Act  of  October  2, 1942,  which,  among  other  things, 
provides 

“  *  *  that  no  common  carrier  or  other  public  utility 

shall  make  any  general  increase  in  its  rates  or  charges  which 
were  in  effect  on  September  15, 1942,  unless  it  first  (1530)  gives  ; 
thirty  days’  notice  to  the  President  or  such  agency  as  he  may 
designate  and  consents  to  the  timely  intervention  by  such 
agency  before  the  Federal,  State,  or  municipal  authority  having 
jurisdiction  to  consider  such  increase.’ 

“On  October  14,  I  delegated  to  you  the  authority  under  the 
terms  of  the  quoted  provisions  of  the  Act  of  October  2,  1942, 
which  was  intended  so  far  as  possible  and  within  the  limita¬ 
tion  of  fairness  to  prevent  any  increases  in  utility  rates  affect¬ 
ing  the  cost  of  living. 

“It  came  to  me  as  a  surprise  that  such  action  on  gas  rates  in 
the  District  should  be  taken  so  soon  after  the  enactment  of  the 
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emergency  legislation  to  stabilize  the  cost  of  living  and  the  is- 
i  suance  of  the  President’s  executive  order  thereunder,  without 
deliberate  consideration  of  the  effects  of  such  action  on  na¬ 
tional  policy  and  the  conformity  of  such  action  with  the  letter 
and  the  spirit  of  the  law. 

“I  would  suggest  that  you  take  such  action  as  is  within  your 
!  power  to  have  the  increase  stayed  and  the  case  reopened  for 
a  more  adequate  consideration  of  the  effect  of  the  increase  on 
i  the  national  stabilization  program  resulting  from  the  enactment 
'  of  the  Act  of  October  2,  and  the  issuance  of  the  President’s  ex- 
i  ecutive  order  of  October  3,  subsequent  to  the  (1531)  hearing 
i  on  this  application  and  your  appearance  before  the  Commission 
thereon. 

“Sincerely  yours, 

!  “(S)  James  F.  Byrnes,  Director. 

“Hon.  Leon  Henderson,  Administrator. 

Office  of  Price  Administration.”  (1532) 


Part  IV 


EXCERPTS  FROM  ORAL  ARGUMENT  BEFORE  THE 

DISTRICT  COURT 


* 


Mr.  Booth.  “We  also  presented,  among  others,  three  other 
exhibits,  Exhibits  10,  11,  and  12,  which  reveiwed  the  financial 
history  of  the  company  under  the  sliding  scale  arrangement.  1 1 
would  like  to  hand  copies  of  those  exhibits  to  the  Court.  They  | 
were  admitted  in  evidence.  (2568). 

*  *  * 

“#  #  *  On  that  point  I  want  to  refer  to  the  record  at 
page  494,  to  a  statement  by  Mr.  Prettyman,  following  a  sug¬ 
gestion  of  mine  to  the  Commission  that  that  was  one  of  the  is¬ 
sues  that  would  be  presented  if  the  Commission  accorded  us 
the  rights  that  we  were  entitled  to.  Mr.  Prettyman  stated  as 
follows — Mr.  Prettyman  is  counsel  for  the  company  and  is 
here,  of  course : 

“  ‘The  first  question  Mr.  Booth  mentioned  was  whether  or 
(2599)  not  the  sliding  scale  has  worked  a  hardship  on  the  com¬ 
pany.  There  is  no  such  issue  in  this  case.  No  one  claims  it 
has.  The  question  whether  it  did  or  did  not  does  not  seem  to 
be  material  in  any  event.  No  one  is  contesting  the  point.’  ”  I 
(2600). 

*  *  * 

Mr.  Keech.  “Now,  counsel  for  the  Office  of  Price  Adminis¬ 
tration  cited  a  decision  or  a  memorandum  opinion  of  Mr.  Chief 
Justice  Alfred  A.  Wheat  in  connection  with  a  case  that  came 
before  this  Court  in  1930,  I  believe,  wherein  the  Public  Utili¬ 
ties  (2677)  Commission  sought  to  bring  about  a  modification 
in  the  Sliding  Scale  Plan  in  effect.  It  happened  to  be  my 
pleasure  at  that  time  to  represent  the  Commission,  and  I  was 
able  to  sustain  the  view  that  we  took,  that  where  there  was 
proper  notice  of  hearing  and  where  there  were  adequate  facts 
to  warrant  the  Commission  to  function  in  a  particular  case, 
there  is  a  continuing,  and  necessarily  a  continuing,  jurisdic¬ 
tion  in  the  Public  Utilities  Commission  to  deal  with  the  sub¬ 
ject  of  rates. 

May  I  repeat  that  that  case  and  the  decision  which  I  asked 
for  at  that  time  was  born  of  a  situation  totally  and  entirely 
different  from  that  before  your  Honor  in  these  particulars: 
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First,  there  was  an  investigation  called,  which  in  terms  pro¬ 
vided  that  as  an  element  to  be  considered.  Subsequent  to  the 
order  of  investigation  there  was  a  notice  of  hearing  wherein 
there  was  specifically  set  forth  a  provision  that  the  subject  of 
rate  of  return  was  to  be  considered.  That  does  not  appear  in 
this  case,  and,  therefore,  in  my  opinion,  it  makes  a  decided 
difference. 

Now,  turning  to  the  Gas  Case,  it  would  be  made  to  appear 
that  there  was  no  action,  considered  deliberation,  or  (2678)  de¬ 
termination  made  by  the  Public  Utilities  Commission  leading 
up  to  the  resulting  order  which  is  here  before  Your  Honor  on 
appeal.  A  consideration  of  that  order  would  be  totally  inade¬ 
quate  unless  this  Court  had  before  it,  as  our  answer  does  place 
before  you,  the  history  leading  up  to  the  Sliding  Scale  Arrange¬ 
ment. 

The  Commission  had  under  consideration  as  a  condition 
precedent  to  the  entering  into  of  any  Sliding  Scale  Arrange¬ 
ment,  a  full  engineering  and  accounting  study  looking  to  a  de¬ 
termination  of  valuation  as  required  by  our  statute  and  as 
recognized  by  the  law  of  the  land.  There  were  thousands  of 
pages  of  testimony  taken;  there  were  hundreds  of  exhibits  in 
that  case;  there  were  months  of  deliberation  on  that  case,  re¬ 
sulting  in  findings  of  value  for  the  then  Washington  Gas  Light 
Company  and  the  Georgetown  Gas  Light  Company. 

And  may  I  interject  at  this  point,  sir,  that  there  were  specific 
findings  with  reference  to  all  of  the  material  elements  enter¬ 
ing  into  a  valuation. 

I  should  say  to  you  that  in  those  valuations,  contrary  to  what 
has  been  presented  here,  there  was  a  deduction  for  depreciation 
aggregating  approximately  $3,000,000,  when  you  take  into  con- 
ideration  the  two  companies.  (2679). 

Proceeding  from  that  point  on,  the  Commission  brought  its 
valuation  up  to  date,  and  that  valuation,  after  those  prolonged 
hearings  and  deliberations,  was  the  fundamental  part  of  the 
Sliding  Scale  Arrangement  which  is  here  before  Your  Honor 
today. 

And,  may  I  say  to  Your  Honor,  that  it  is  very  costly,  it  is  a 
very  time-consuming  procedure,  and  under  the  law  existing  it 
was  the  only  method  by  which  the  Commission  could  properly 


enter  into  a  Sliding  Scale  Arrangement,  that  being  a  very  ma¬ 
terial  and  vital  element. 

Now,  the  Commission,  in  the  light  of  its  experience  with  the 
Potomac  Electric  Power  Company  on  the  Sliding  Scale  Ar-| 
rangement,  the  so-called  Washington  plan,  called  a  hearing.! 

“(2680).  I 

•  *  • 

Turning  again  to  the  present  order,  of  course  the  Commis¬ 
sion  can  modify  the  Sliding-Scale  Arrangement,  under  the  de¬ 
termination  of  this  Court,  providing  it  gives  timely  notice. 
But,  mark  you,  in  a  Sliding-Scale  Arrangement  there  are  many 
vital  elements.  It  is  the  same  as  throwing  a  stone  into  a  pool 
of  water;  the  ripples  go  to  all  four  corners.  And  to  destroy 
one  without  giving  due  consideration  to  the  others  you  will  I 

have  a  disjointed  proposition  which  will  not  function.  (2681) 

*  *  * 

The  truth  of  the  matter  is  that  at  the  time  of  entering  into 
the  Sliding  Scale  Arrangement  there  was  something  like  an  i 
$800,000  reduction  in  rates  effected  in  this  jurisdiction.  That  | 
was  the  first  year.  And  there  have  been  some  other  reductions.  | 
And  this  is  the  first  time  we  find  ourselves  in  a  position  where 
under  the  Sliding  Scale  Arrangement  it  becomes  necessary 
that  consideration  be  given  to  an  increase  in  rates.  And  Mr. 
Harrison  properly  suggests  that  yearly  reduction  is,  of  course, 
a  continuing  reduction. 

With  that  state  of  the  record  it  would  therefore  seem  that  | 
the  Commission  was.  of  necessity,  bound,  if  any  change  were  l 
to  be  made,  to  give  timely  notice.  And,  furthermore,  to  (2682) 
give,  and  have  before  it  before  making  the  change,  facts  upon 
which  such  a  change  could  be  made. 

There  has  been  presented  to  Your  Honor  here,  and  there  was 
presented  to  the  Commission  at  the  time  of  the  hearing,  many 
questions.  But  I  do  not  believe  this  Court  is  going  to  deter¬ 
mine  this  case  on  questions  presented.  (2683). 

•  •  * 

Starting  in  August,  even  in  the  preliminary  hearing,  Mr. 
Booth  participated,  and  throughout  the  proceedings  he  par¬ 
ticipated,  argued,  filed  briefs,  asked  for  continuances  and  got 
continuances,  some  of  which  he  did  not  use  after  h<>  got  them. 
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Nevertheless,  he  asked  for  them  and  the  Commission  did  grant 
them.  So  much  for  the  Office  of  Price  Administration. 

But  by  the  graciousness  of  the  Public  Utilities  Commission, 
who  were  motivated  by  an  interest  in  getting  the  facts  which 
would  show  the  inflationary  character  of  the  increase  that  the 
company  was  entitled  to,  it  did  permit  and  it  did  ask  it  sought 
from  him  evidence  which  would  show  that  to  be  the  fact,  if 
such  it  be.  But  the  record  is  void  of  any  evidence  relating  to 
that.  The  record  is  replete  with  attempts  to  enlarge  the  scope 
of  the  proceeding,  to  have  determined  in  this  proceeding  law 
and  rules  and  regulations,  which  have  not  been  recognized  by 
the  Supreme  Court  of  the  United  States,  a  departure  from  that 
which  had  been  in  effect  and  which  had  been  beneficial  to  the 
public  and  to  the  (2694)  utilities.  That  is  where  the  parting 
of  the  ways  occurred  so  far  as  Mr.  Booth  and  the  Office  of  Price 
Administration  are  concerned.  The  Commission  sought  and 
was  anxious  to  get  that  which  was  intended  to  be  given  them 
by  virtue  of  the  Act  of  October  2, 1942.  That  is  what  the  Com¬ 
mission  did  not  get.  But  notwithstanding  the  absence  of  that, 
the  Commission  found  and  did  hold  in  certain  particulars  that 
there  should  be  adjustments  because  "of  the  possible  effect  of  an 

inflationary  character.  (2695). 

#  *  * 

What  they  wanted  to  have  was  a  hearing  in  which  all  factors 
could  be  determined.  Of  course,  that  embraced  valuation, 
(2698)  rates;  depreciation,  and  everything  else.  That  was  not 
within  the  scope  of  the  hearing.  It  was  not  intended  by  the 
Act.  (2699). 

«  •  • 

Mr.  Harrison.  “Chairman  Flanagan  speaking:  “  This 
Commission  will  be  glad  to  have  testimony  regarding  the  aims 
and  purposes  of  the  Office  of  Price  Administration  during  this 
period  of  national  emergency,  and  we  are  very  much  interested 
in  learning  the  attitude  of  the  Office  of  Price  Administration 
as  to  the  relation  of  those  aims  and  purposes  to  the  present 
proceeding.  However,  we  do  not  feel  that  the  presentation  of 
such  views  requires  the  Office  of  Price  Administration  should 
carry  on  a  double  investigation  into  the  accounts  of  the  Gas 
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Company.  This  has  already  been  done  by  our  staff,  which  is 
competent  and  experienced/  ” 

Again,  on  page  731  of  the  record  of  proceedings  of  September 
14th,  after  having  failed  all  of  this  time  to  get  (2763)  any  re¬ 
sponse  to  that  request,  as  well  as  others,  Chairman  Flanagan 
again  said  to  Mr.  Booth : 

“  ‘Mr.  Booth,  as  I  have  intimated,  we  are  interested  in  OPAV 
ideas  as  to  the  treatment  of  income  taxes.  As  to  the  Sliding; 
Scale  Arrangement  itself  and  its  terms  and  the  determination 
as  to  whether  under  the  terms  of  that  arrangement  the  com¬ 
pany  is  or  is  not  entitled  to  a  rate  increase,  as  I  have  repeatedly 
stated,  is  one  problem.  If  you  are  prepared  to  expand  the 
views  of  the  OPA  with  respect  to  said  treatment  of  income  i 

taxes,  we  would  be  delighted  to  hear  those  views/  ”  (2764). 

*  *  # 

Mr.  Prettyman.  “*  #  *  the  Commission  declined.to  re¬ 
try  the  valuation  case.  It  declined  to  adopt  another  method 
of  computing  depreciation,  and  it  declined  to  retry  the  rate  of 
return  case.”  (2785) 

*  *  * 

Mr.  Stevens.  “I  wish  to  address  myself  for  a  very  few  min¬ 
utes  to  the  proposition  that  were  the  Court  to  set  aside  this 
order  of  the  Commission  it  would  level  a  deadly  and  staggering; 
blow  at  the  administration  of  public  utility  rates  in  the  District 
of  Columbia  under  the  sliding-scale  arrangement  which  is 

authorized  by  paragraph  18  of  the  Public  Utilities  Act.  (2794) .. 

*  *  * 

“Now,  I  desire  to  point  out  to  Your  Honor  that  if  at  the> 
instance  of  any  interested  party  in  any  year,  that  interested 
party  can  insist  that  the  Public  Utilities  Commission  go  into 
the  classic  or  orthodox  method  of  fixing  rates,  "then  the  sliding; 
scale  must  disappear.  The  very  effort  of  presenting  and  trying 
a  full  valuation  and  rate  case  such  as  was  suggested  here  would) 
occupy  months,  first,  for  preparation,  and  second  for  actual 
presentation  of  testimony  and  exhibits.  To  permit  such  a 
thing,  to  force  the  Public  Utilities  Commission  at  the  instance 
of  anybody,  to  reopen  the  whole  basis  of  the  sliding  scale,  is 
to  put  a  premium  on  interference  with  the  scale  whenever  it 
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works  in  the  upward  direction  and  must,  it  seems  to  me,  nullify 
the  scale  itself.  (2797) . 

*  »  • 

“As  heretofore  stated,  this  is  an  arrangement  entered  into  in 
1935  either  to  provide  for  an  increase  or  decrease  in  rates,  and 
I  submit  again,  Your  Honor,  that  to  force  the  Public  Utilities 
Commission  of  the  District  of  Columbia  to  reopen  the  sliding 
scale  and  to  try  the  classic  and  orthodox  rate  and  valuation 
case  in  each  year  will  effectually  prevent  the  operation  of  the 
scale  itself,  which  is,  in  my  judgment,  the  farthest  step  that  has 
been  made  so  far  to  date  in  this  country  in  an  inexpensive  and 

expedient  form  of  rate  regulation.”  (2798) 

*  #  # 

The  Court.  “Mr.  Booth,  you  have  asked  an  opportunity  to 
(2809)  file  a  brief.” 

Mr.  Booth.  “It  is  my  thought  that  it  might  be  helpful  to  the 
Court,  and  yet,  of  course,  as  the  Court  can  understand,  in  view 
of  the  importance  of  the  case  to  our  work  we  thought  that  a 
contemporaneous  memorandum  might  be  filed  by  the  various 
parties  in  about  a  week’s  time.” 

The  Court.  “How  is  that  going  to  help  me.  Have  not  all 
of  you  stated  your  positions  fully  in  this  record?” 

I  Mr.  Booth.  “I  think  so,  but  there  have  been  a  great  many 
references  to  the  record  and  a  number  of  decisions  that  have 
been  cited,  and  I  think  it  might  be  useful  if  we  filed  a  very  short 
memorandum  with  the  Court  within  the  next  five  or  seven  days, 
depending  upon  the  pleasure  of  the  Court.” 

The  Court.  “I  have  allowed  all  of  you  full  time  with  the 
idea,  primarily,  I  am  going  to  use  the  transcript  of  this  record, 
and  if  you  should  repeat  over  again  the  things  that  are  already 
there,  it  would  not  be  helpful  to  me.  Of  course,  if  there  is  any¬ 
thing  new,  I  will  be  glad  to  have  your  brief.” 

Mr.  Nathanson.  “Your  Honor,  we  would  like  to  add  a  word 
which  will  not  be  repetitious.” 

The  Court.  “Let  me  suggest  you  avoid  repetition.  Mr.  Re¬ 
porter,  when  will  you  have  the  transcript?”  (2810). 

The  Reporter.  “Tomorrow.” 
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The  Court.  “Does  anyone  else  want  to  file  a  brief?  I  sup¬ 
pose  you  would  like  an  opportunity  to  do  so  if  they  are  go-, 
ing  to?” 

Mr.  Prettyman.  “Then  we  would  like  to  have  48  hours, 
Your  Honor.” 

Mr.  Booth.  “It  was  not  my  thought  to  file  a  formal  style  o 
brief  but  only  a  short  memorandum  summing  up.” 

The  Court.  “Very  well.” 

Mr.  Prettyman.  “Of  course,  Mr.  Stevens  is  in  New  York  and 
we  would  have  to  exchange  correspondence.  We  would  like  to 
file  a  reply  brief.” 

The  Court.  “Let  me  suggest  the  appellants  file  anything  they 
have  to  file  within  one  week,  or  prior  to  the  31st.  Is  that  time 
enough?” 

Mr.  Booth.  “That  is  ample  time.  We  may  file  it  sooner 
than  that.” 

The  Court.  “The  appellees  may  have  a  week  in  which  t4 
reply.” 

Mr.  Booth.  “That  is,  a  week  from  the  time  we  receive  ours 
so  if  we  send  it  sooner,  they  will  have  no  more  than  that. 
(2811). 
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The  Court.  “Yes.  Let  me  urge  you  be  as  brief  as  you  can 
so  as  to  save  as  much  reading  on  my  part  as  possible.” 

Mr.  Horsky.  “We  will  not  file  a  brief,  Your  Honor.” 

The  Court.  “All  of  you  at  times  have  used  copies  of  the  laws, 
and  I  should  like  to  have  those.” 

Mr.  Keech.  “I  shall  see  that  you  get  those,  Your  Honor.* 
The  Court.  “We  have  Judge  Byrnes*  law  and  Mr.  Hender¬ 
son’s  law  and  the  law  creating  the  Public  Utilities  Commission, 
and  these  other  matters,  and  it  would  make  it  much  more  easy 
for  me  to  have  those  than  to  have  to  dig  them  out.** 

Mr.  Keech.  “I  will  be  glad  to  see  that  is  done,  *  *  * 


EXHIBITS 

Exhibit  8 

(Rec’d  in  evidence  September  14) 

Washington  Gas  Light  Company,  Prince  Georges  Gas  Corporation — Com- 
i  parison  of  company.  Public  Utilities  Commission  accountants',  and  Office  ' 
of  Price  Administration  computation  of  net  income  available  for  return 
in  accordance  with  PUC  Order  #Vt58 


TEST  YEAR  ENDED  JUNE  30,  1942 


Company 

PUC 

Accountants 

OPA 

B«te  Base . 

Adjusted  Operating  Revenues . 

''$28,091,481 

$28,088,332 

$28,088,332 

8,918,656 

8,918.656 

8,918,656 

■Operating  Expenses: 

Operation  and  Maintenance . 

6,002.034 

348,070' 

5,970,538 

348,070 

5,970,538 

Depredation . . . 

Depredation  («>$%— 43-year  Singing  Fund  on 
$26,000,000) . 

1201732 

604,916 

General  Taxes . 

603,996 

526.440 

604,916 

494.417 

Federal  Income  Taxes . 

Federal  Income  Taxes  (sec  Note  (a)) . 

234.848 

Adjustments . 

wttnutintM 

7,480,540 

71,997 

7,417,941 

66,545 

6,931.034 

66,545 

Total  Adjusted  Operating  Expenses . . 

7,552,537 

7,484.486 

6,997,539 

Adjusted  Net  Operating  Revenues . 

1,366,119 

1,825.946 

1,434.170 

1.825,742 

1.921,077 

1,825,742 

6.50%  of  Rate  Base . 

Defect  in  Basic  Return . 

459,827 

• 

Excess  in  Basic  Return. . . 

95.335 

Amount  Available  for  Rate  Increase . 

383,189 

326,310 

Amount  Available  for  Rate  Reduction 

47.668 

$494  417 

Note  (a): - - — X 19— $234,848. 

40 


Earned 
surplus, 
December  31 

Depreciation 
reserve, 
December  31 

$5,398,927 

5,666,264 

5,142,725 

5,613,350 

6,02^619 

6,271,626 

$879,289 

1.154,141 

1,418,882 

1,601,292 

1,902,687 

2,171,608 

Dividends 

declared 


$468,000 
520,621 
631,071 
771.467 
879, 237 
W7. 


Source:  Washington  Oas  Light  Company,  Annual  Report  to  Stockholders. 


Exhibit  No.  11 

Washington  Gas  Light  Company — Rate  hates,  earning s,  rates  of  return ,  and 

rates  reduction1 


June  30, 1936 


June  30,  1938 
June  30,  1939 
June  30.  1940 


Rate  base  for 
the  year 
(weighted) 

Net  income 
(return) 
earned 

Rate  of 

return 

earned 

Exces¬ 

sive 

earnings 

$21,052,619 

$1,460,303 

Percent 

6.94 

$91,883 

21,937,559 

1,432,217 

6.53 

6,276 

23,145,728 

1,603.208 

6.93 

98,736 

24. 119,927 

1,866,295 

7.74 

298,500 

25,218,909 

1,766,064 

7.00 

126,835 

26,282.275 

1, 579,909 

6.01 

*128,539 

493,691 

6.86 

Portion  i 
excess  ear 
ings  to  b 
applied  t 


•  I*  .  .  Mil  , 


rates  re¬ 
ductions 


$47,433 

*3,138 

50,492 

*163,575 

*63,417 

0 


Average 


>  All  figures  in  this  table  are  after  allocation  to  exclude  amounts  applicable  to  gas  sold  for  consump¬ 
tion  outside  of  the  District  of  Columbia. 

*  All  or  a  portion  of  the  amounts  so  designated  have  been  used  to  partially  determine  the  aggregate 
amount  of  rates  reductions  for  a  ‘‘rates  year"  later  than  the  immediately  succeeding  “rates  year." 

*  Negative  item. 

Source:  Twenty-eighth  Annual  Report  of  the  Public  Utilities  Commission,  of  the  District  5>f 
Columbia, 1940. 
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Exhibit  No.  12 


Washington  Gas  Light  Company — Rates  of  return  on  average  capital  em¬ 
ployed,  company  basis 


Average  capital  employed 

Rate  of  return 

Year 

Excluding 
added  ap¬ 
praiser 
value 

Including 
added  ap¬ 
praiser 
value 

Income  ap¬ 
plicable 
to  average 
capital 
employed 

On  capital 
employed 
excluding 
added  ap¬ 
praiser 
value 

On  capital 
employed 
including 
added  ap¬ 
praiser 
value 

Before  deducting  Federal  income 

taxes: 

1027 . 

$14, 159,521 

$21,212,049 

$1,375,225 

9.7 

6.5 

1028 . 

14,992,339 

22,044,867 

1,466,594 

9.8 

6.7 

1029 . 

16,012,500 

23,065,028 

1,677,170 

9.8 

6.8 

1930 . 

17,174,742 

24,227,270 

1,561,589 

9.1 

6.4 

1931 . 

18,610,223 

25,662,751 

2,021,002 

10.9 

7.8 

1932 . 

19,712,043 

26,764,571 

1,869,492 

9.5 

7.0 

1933 . 

20,212.156 

27.264,684 

1,855.930 

9.2 

6.8 

1934 . 

After  deducting  Federal  income 

22,226,071 

29,278,599 

1,995,994 

9.0 

6.8 

taxes: 

1927 . 

13,818,995 

20,871,523 

1,237,225 

9.0 

5.9 

1928 . 

14,914,790 

21,967.318 

1,347,674 

9.0 

6.1 

1929 . 

15,928,581 

22,981,109 

1,506,436 

9.5 

6.6 

1930 . . . 

17,100,037 

24.152,565 

1,484,441 

8.7 

6.1 

1931 . 

18,541,954 

25,504,482 

1,959,715 

10.6 

7.7 

1932 . 

19,616,662 

26,669,190 

1,786,014 

9.1 

6.7 

1933 . 

20, 096, 177 

27,148,705 

1,798,742 

9.0 

6.6 

1934 . 

22,040,240 

29,092,762 

1,868,694 

x  8.5 

6.4 

Note.— The  appraiser  value  is  the  increase  in  the  book  value  of  the  company’s  plants  made  as  the 
result  of  independent  valuations  in  1003  and  1000. 

Source:  Federal  Trade  Commission  report  on  Utility  Corporations  made  in  response  to  Senate 
Resolution  No.  83, 70th  Congress,  Volume  84-1,  Page  882. 
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BRIEF  FOR  APPELLEES 


COUNTER-STATEMENT  OF  CASE  * 

On  March  20, 1942,  the  Public  Utilities  Commission  (herein¬ 
after  sometimes  referred  to  as  the  “Commission”)  issued  its 

*  A  counter-statement  is  deemed  necessary  by  Appellees  in  order  to  present 
in  summary  form  the  essential  facts  relating  to  this  litigation. 
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Order  No.  2219  (Co.  App.  33)2  directing  that  “an  engineering 
and  accounting  investigation  be  made  relative  to  the  rates, 
tolls,  charges,  tariffs,  rules,  regulations,  and  conditions  of  serv¬ 
ice  of  the  Washington  Gas  Light  Company,  including  an  in¬ 
vestigation  in  conformity  with  the  sliding  scale  arrangement.”* 

On  July  21,  1942,  the  Commission  issued  a  notice  (Co.  App. 
34)  of  a  formal  hearing  relative  to  the  rates,  etc.,  of  the  Wash¬ 
ington  Gas  Light  Company  (hereinafter  sometimes  referred  to 
as  the  “Company”)  “to  become  effective  September  1,  1942, 
in  accordance  with  the  sliding-scale  arrangement  established  by 
Order  No.  1458.”  Hearings  were  held  on  August  18  and  19, 
1942,  and  September  4,  8, 11,  14,  and  30,  1942. 

Upon  the  convening  of  the  hearing  on  August  18,  1942,  a 
petition  (Co.  App.- 34-37)  of  the  Administrator  of  the  Office  of 
Price  Administration  (hereinafter  sometimes  referred  to  as  the 
!  “OPA”)  for  leave  to  intervene  was  filed  (Co.  App.  69).  With¬ 
out  objection  the  petition  was  granted  (Co.  App.  72-73). 

During  the  course  of  the  hearing  counsel  for  OPA  repeatedly 
moved  the  Commission,  both  orally  and  by  formal  written 
motion,  to  permit  an  inquiry  into  the  basic  provisions  of  the 
sliding-scale  arrangement,  and,  if  necessary,  that  the  scope  of 
the  proceeding  be  broadened  to  permit  such  inquiry.  All  such 
motions  were  denied. 

On  October  2, 1942,  the  Act  “To  amend  the  Emergency  Price 
1  Control  Act  of  1942,  to  aid  in  preventing  inflation,  and  for 
!  other  purposes”  was  approved.4  And  on  October  3,  1942,  the 
President  issued  Exeiutive  Order  No.  9250 40  establishing 
the  Office  of  Economic  Stabilization.  This  Act  required, 

*  among  other  things,  that  no  public  utility,  such  as  the  Company, 
make  any  general  increase  in  rates  or  charges  without  first  giv- 
i  ing  thirty  days’  notice  to  and  consenting  to  intervention  by  the 
President,  or  his  designated  agent,  in  any  proceeding  upon  such 
proposal. 

*  References  to  “Co.  App.”  are  to  the  printed  Appendix  to  Brief  for  Appel- 
lr.nt  Washington  Gas  Light  Company. 

J  It  is  to  be  noted  that  the  order  did  not  provide  only  for  an  “annual  in¬ 
vestigation  •  •  •  ‘In  conformity  with  the  sliding-scale  arrangement’” 
as  implied  by  the  Commission  (Comm.  Br.  3 — References  to  “Comm.  Br.”  are 
to  the  Brief  of  the  Appellant  Commission). 

4 56  Stat.— ,  50  U.  S.  C.  A.  (App.)  $  96L 

40  7  Fed.  Reg.  7871. 
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On  October  13,  1942,  eleven  days  after  the  approval  of  the 
above-mentioned  Act?  the  Commission  issued  its  Order  No* 
2401  promulgating  rates,  tolls,  charges,  rules,  regulations,  and 
conditions  of  service  for  the  sale  of  gas  by  the  Company  (Co. 
App.  55-57).  One  Commissioner  dissented  from  this  order 
(App.  I).6  The  Commission  was  well  aware  that  as  of  that 
date,  October  13,  1942,  the  Company  had  not  satisfied  the  re¬ 
quirements  of  the  Act  of  October  2, 1942,  and  had  indicated  no 
intention  of  doing  so  (Co.  App.  56). 

On,  October  15,  1942,  thirteen  days  after  the  approval  of  the 
Act  and  two  days  after  issuance  of  the  Commission's  Order  No. 
2401,  the  Company  served  the  Director  of  Economic  Stabiliza¬ 
tion  (hereinafter  sometimes  referred  to  as  “OES”)  with 
notice  of  its  intention  to  effect  the  increased  rates  or  charges 
(Co.  App.  187-190).  This  notice  did  not  embody  a  consent  to 
intervention  as  required. 

The  Director  of  Economic  Stabilization,  as  the  agency  desig¬ 
nated  by  the  President  to  receive  the  aforementioned  notice 
and  consent  to  intervention,  by  his  Directive  No.  1,  dated  Oc¬ 
tober  14,  1942,  designated  the  Administrator  of  the  Office  of 
Price  Administration  as  his  representative  to  receive  such  notice 
and  to  intervene  and  participate  in  proceedings  upon  proposals 
to  increase  rates  or  charges. 

On  October  19, 1942,  the  Director  of  Economic  Stabilization, 
by  his  representative,  the  Administrator  of  the  Office  of  Price 
Administration,  filed  a  petition  with  the  Commission  pray¬ 
ing:  “(1)  That  the  order  of  October  13, 1942,  in  this  proceed¬ 
ing  be  vacated;  ( 2 )  that  the  proceeding  be  reopened  for  the 
purpose  of  receiving  further  evidence  and  hearing  further  argu¬ 
ment;  ( 3 )  that  your  petitioner  be  allowed  to  intervene  and  to 
file  a  brief  in  such  reopened  proceeding”  (Co.  App.  57-^50). 
The  Commission  responded  to  such  petition  on  October  23, 
1942,  by  issuing  its  Order  No.  2404,  one  Commissioner  dissent¬ 
ing,  which  provided: 

That  the  record  in  this  proceeding  be,  and  the  same 
hereby  is,  reopened  for  the  purpose  of  receiving  from 
the  Office  of  Price  Administration,  on  behalf  of  the  Di- 

*  Unless  otherwise  indicated,  all  emphasis  herein  has  been  supplied. 

*  References  to  “App.”  are  to  the  printed  Appendix  to  Brief  of  Appellees. 
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rector  of  Economic  Stabilization,  additional  evidence 
i  relating  to  the  inflationary  effect ,  if  any ,  of  the  increase 

in  rates  authorized  by  Order  No.  2401,  and  intervention 
is  granted  for  such  purpose. 

And  fixed  November  2,  1942,  as  the  date  for  such  further  hear¬ 
ing  (Co.  App.  60-63). 

By  letter  dated  October  30,  1942,  twenty-eight  days  after 
approval  of  the  Act  and  fifteen  days  after  service  of  notice  upon 
OES,  the  Company  consented  to  intervention  by  OES  (Co. 
App.  191).  .  This  was  seven  days  after  the  Commission  had 
authorized  limited  intervention  by  0.  E.  S. 

Following  the  issuance  of  said  Order  No.  2404,  a  further  pe¬ 
tition  was  filed  on  October  31,  1942,  on  behalf  of  the  OES. 
This  petition,  among  other  things,  alleged  that  said  order  un¬ 
necessarily  restricted  the  right  of  intervention  of  the  Director 
of  Economic  Stabilization  and  the  type  of  evidence  which  the 
Commission  would  receive.  It  pointed  out  also  that  Order 
No.  2404  failed  to  grant  or  deny  the  earlier  petition  for  vaca¬ 
tion  of  Order  No.  2401  of  October  13,  1942,  and  prayed  specifi¬ 
cally  as  follows: 

(1)  That  the  Commission  amend  its  Order  No.  2404 
of  October  23,  1942,  and  without  further  delay  grant 
the  specific  relief  prayed  for  in  the  said  petition  of  Oc¬ 
tober  19,  1942,  filed  on  behalf  of  the  Director  of  Eco¬ 
nomic  Stabilization,  and  permit  full  intervention  by  the 
Price  Administrator  on  behalf  of  the  Director  of  Eco¬ 
nomic  Stabilization  and  make  him  a  party  to  this  pro¬ 
ceeding,  and  without  restriction  as  to  the  type  of  evi¬ 
dence  to  be  presented  or  otherwise  limiting  the  scope  of 
further  hearings  to  be  held  in  this  matter;  (2)  that  the 
Commission,  if  it  refuses  to  vacate  its  order  of  October 
13,  1942,  as  requested  in  said  Petition  of  October  19, 
1942,  that  it  immediately  stay  the  operation  thereof 
pending  further  hearings  and  decision  in  this  matter 
*  *  #  (Co.  App.  63-65). 

Such  petition  was  denied  by  an  oral  ruling  of  the  Commission 
at  the  hearing  held  on  November  2,  1942  (Co.  App.  214-215). 
One  Commissioner  dissented  from  such  ruling  (App.  51). 
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Hearings  were  held  on  November  2  and  4, 1942,  in  accordance 
with  the  limitations  of  said  Order  No.  2404.  On  November  9, 
1942,  the  Commission  issued  its  Order  No.  2418  providing: 
“That  the  petition  *  *  *  that  Order  No.  2401  be  vacated, 
be,  and  the  same  is  hereby,  denied”  (Co.  App.  66-67).  One 
member  dissented  by  separate  written  opinion  (App.  51).  Pe¬ 
titions  for  reconsideration  were  filed  on  November  12, 1942,  cm 
behalf  of  OES  and  OPA  (App.  65-67,  75-82).  Both  of  thede 
petitions  were  denied  by  Commission  Orders  Nos.  2422  and 
2423  of  November  15, 1942  (R.  432-433) .  | 

The  rates  and  charges  authorized  by  such  Order  No.  240 
were  made  effective  by  the  Company  on  November  16,  1 
and  have  remained  in  effect  since  that  date  (R.  174). 

The  Director  of  Economic  Stabilization  and  the  Adminis¬ 
trator  of  the  Office  of  Price  Administration,  on  November  18(, 
1942,  filed  petitions  of  appeal  in  the  District  Court  of  the  United 
States  for  the  District  of  Columbia  for  review  of  the  several 
orders  of  the  Commission  (Co.  App.  2-7,  237-241).  Oral 
argument  was  heard  by  the  District  Court  on  December  22  ancjl 
23,  1942,  and  memorandum  briefs  were  filed  by  all  parties  ofi 
December  31,  1942.  Thereafter  the  District  Court  rendered 
memorandum  opinion  on  February  1,  1943,  finding  that  th 
action  of  the  Commission  was  arbitrary  and  illegal  and  holdin 
that  the  appeals  should  be  sustained  and  the  Commission’^ 
Order  No.  2401  vacated  (Co.  App.  15-20) .  Thereafter,  on  Febn 
ruary  10, 1943,  the  Court  entered  its  judgment  and  vacated  Or¬ 
der  No.  2401  (Co.  App.  20).  The  Company  and  Commission 
filed  notices  of  appeal  from  the  judgment  of  the  District  Court. 

On  March  3,  1943,  subsequent  to  the  filing  of  the  notices  of 
appeal,  the  Company  filed  a  motion  in  the  District  Court  for 
reargument  and  reconsideration.  Such  motion  was  predicated 
upon  the  fact  that  the  formal  record  of  the  proceedings  before 
the  Commission,  as  certified  to  the  District  Court,  had  been 
misfiled  in  the  Office  of  the  Clerk  of  the  Court  and  was  not 
before  the  Court  prior  to  the  rendering  of  its  memorandum 
opinion  of  February  1,  1943,  and  the  entry  of  judgment  on 
February  10, 1943  (Co.  App.  21). 

The  District  Court,  on  March  12,  1943,  rendered  a  memo¬ 
randum  opinion  upon  the  motion  for  reargument  and  reconsid- 
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eration  holding  that  the  same  should  be  overruled  (Co.  App. 
29-31).  And  on  March  16, 1943,  an  order  was  entered  wherein 
the  Court  ordered  that  the  motion  be  denied,  after  finding, 
among  other  things,  that:  (1)  All  essential  parts  of  the  record 
were  before  the  Court  at  the  time  of  rendering  the  opinion  of 
February  1,  1943,  and  the  entering' of  the  decree  on  February 
10,  1943,  (2)  all  matters  of  consequence  were  previously 
called  to  the  Court’s  attention;  (3)  no  good  and  sufficient 
cause  had  been  shown  for  granting  such  motion ;  and  (4)  full 
and  fair  hearing  had  been  granted  all  parties  (Co.  App.  31-32). 

Pending  the  determination  of  the  appeals  to  this  Court,  the 
District  Court  has  stayed  its  order  vacating  the  Commission’s 
order  (R.  174). 

STATUTES  AND  EXECUTIVE  ORDERS  INVOLVED 

The  principal  paragraphs  of  Section  8  of  the  Act  of  March  4, 
1913,  37  Stat.  979,  as  amended,  creating  the  Public  Utilities 
Commission,  and  not  printed  elsewhere  are : 

Paragraph  2: 

That  every  public  utility  doing  business  within  the 
District  of  Columbia  is  required  to  furnish  service  and 
facilities  reasonably  safe  and  adequate  and  in  all  re¬ 
spects  just  and  reasonable.  The  charge  made  by  any 
such  public  utility  for  any  facility  or  services  furnished, 
or  rendered,  or  to  be  furnished  or  rendered,  shall  be  rea¬ 
sonable,  just,  and  nondiscriminatory.  Every  unjust  or 
unreasonable  or  discriminatory  charge  for  such  facility 
or  service  is  prohibited  and  is  hereby  declared  unlawful. 
Every  public  utility  is  hereby  required  to  obey  the  law¬ 
ful  orders  of  the  commission  created  by  this  section. 

Paragraph  88: 

That  whenever,  after  hearing  and  investigation  as  pro¬ 
vided  in  this  section,  the  commission  shall  find  that  any 
rate,  toll,  charge,  regulation,  or  practice  of  any  public 
utility  within  the  District  of  Columbia  is  unreasonable 
or  discriminatory,  it  shall  have  the  power  to  regulate,  fix, 
and  determine  the  same  as  provided  in  this  section. 
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Paragraph  90: 

That  the  commission  shall  inquire  into  any  neglect 
or  violation  of  the  laws  or  regulations  in  force  in  the 
District  of  Columbia  by  any  public  utility  doing  busi+ 
ness  therein,  or  by  the  officers,  agents,  or  employee^ 
thereof,  or  by  any  person  operating  the  plant  of  any 
public  utility,  and  shall  have  the  power,  and  it  shall  be 
its  duty,  to  enforce  the  provisions  of  this  section  as 
well  as  all  other  laws  relating  to  public  utilities. 

Paragraph  97 : 

(a)  The  Public  Utilities  Commission  of  the  District 
of  Columbia  shall  be  composed  of  three  commissioners 
as  follows:  (1)  The  Engineer  Commissioner  of  the  Dis¬ 
trict  of  Columbia,  and  (2)  two  persons  appointed  by  the 
President,  by  and  with  the  advice  and  consent  of  the 
Senate  *  * 

The  following  parts  of  Executive  Order  No.  9250  (7  Fed.  Reg. 
7871)  are  involved  herein,  and  appear  at  the  pages  of  this  brief 
as  designated: 

Preamble,  at  page  20. 

Paragraph  4  of  Title  I,  at  pages  14,  26. 

Paragraph  4  of  Title  VI,  at  pages  15,  31. 

All  other  pertinent  provisions  of  statutes  involved  are  printed 
in  the  Briefs  of  the  Appellants  herein. 

THE  ISSUES 

1.  Did  the  Court  properly  find  that  the  Commission  having 
arbitrarily  limited  the  scope  of  this  hearing  had  determined  the 
rates  at  issue  primarily  under  the  sliding-scale  arrangement 
and  thus  had  failed  to  give  adequate  effect  to  the  Act  of  Octo¬ 
ber  2,  1942,  and  the  stabilization  program  and  policies  of  the 
national  government? 

2.  Was  the  Commission,  as  an  administrative  agency  created 

by  Congress,  under  a  legal  obligation  to  use  its  full  powers  to 
aid  in  the  fulfillment  of  the  economic  stabilization  program 
enacted  by  Congress  to  aid  in  the  successful  prosecution  of 
the  war?  , 
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3.  Did  the  Commission  fail  to  accord  the  Director  of  Eco¬ 
nomic  Stabilization,  as  the  President’s  agent,  his  full  legal  rights 
under  the  Act  of  October  2, 1942? 

4.  Even  if  the  Court  finds  that  the  Commission  did  accord 
the  Price  Administrator  and  the  Director  their  full  legal  rights, 
is  the  Commission’s  order  of  October  13,  1942,  authorizing  an 
increase  in  rates  illegal  as  in  conflict  with  the  Government’s 
stabilization  legislation  and  program,  as  well  as  with  the  Com¬ 
mission’s  statute  requiring  it  to  establish  just  and  reasonable 
rates? 

5.  Is  the  judgment  of  the  District  Court  valid  and  was  he 
required  to  examine  the  testimony  before  the  Commission  when 
he  decided  the  case  on  a  question  of  law  upon  agreed  and  ad¬ 
mitted  facts  and  every  essential  order  and  act  of  the  Commis¬ 
sion  was  made  known  to  him  in  the  pleadings,  briefs,  and 
arguments? 

SUMMARY  OF  ARGUMENT 

The  Office  of  Price  Administration  and  the  Office  of  Eco¬ 
nomic  Stabilization  have  been  given  broad  and  comprehensive 
powers  to  prevent  inflation  and  to  keep  down  the  cost  of  living 
for  the  purpose  of  aiding  the  Government  in  the  effective  prose¬ 
cution  of  the  war.  In  order  to  successfully  carry  out  the  na¬ 
tional  economic  stabilization  program  and  policies,  it  is  essential 
that  no  increases  in  prices,  including  rates  or  charges  of  public 
utilities  or  common  carriers,  be  made  which  would  conflict  with 
the  program  and  the  policies  of  these  agencies  designed  to 
effectuate  its  purposes. 

Under  the  Act  of  October  2,  1942,  no  utility  can  legally  in¬ 
crease  its  rates  existing  on  September  15,  1942,  without  first 
giving  notice  to  the  President,  or  his  agent,  and  consenting  to 
the  timely  intervention  before  the  agency  having  jurisdiction 
over  its  rates. 

The  Commission,  as  an  agency  of  the  Government,  was 
legally  bound  to  exercise  its  full  powers  under  the  statutes  to 
perform  its  proper  part  in  the  economic  stabilization  program 
and  to  aid  the  Government  in  the  successful  prosecution  of  the 
war  by  preventing  all  unnecessary  increases  in  those  rates  or 
charges  subject  to  its  jurisdiction  and  thus  restrain  rises  in  the 
cost  of  living. 
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By  authorizing  the  increase  in  gas  rates  on  October  13, 1942, 
with  full  knowledge  that  no  prior  notice  had  been  given  by  the 
Company  to  the  Director  of  Economic  Stabilization,  the  Com¬ 
mission  acted  arbitrarily  and  illegally. 

The  Company  should  not  be  permitted  to  benefit  by  an 
increase  in  rates  since  it  failed  to  comply  with  the  provisions 
of  the  Act  of  October  2,  1942.  The  Commission  also  acted 
arbitrarily  in  failing  to  vacate  its  order  of  October  13,  1942, 
pending  a  hearing  requested  by  the  Director  of  Economic 
Stabilization  and  the  Price  Administrator. 

The  Commission  failed  to  accord  the  Price  Administrator 
his  full  legal  rights  under  the  original  Price  Control  Act  by 
arbitrarily  and  improperly  limiting  the  scope  of  the  hearing 
and  by  refusing  to  reconsider  the  provisions  of  the  sliding- 
scale  arrangement  in  the  light  of  current  economic  conditions 
and  the  Government’s  price  control  program. 

The  Commission’s  order  granting  the  increase  was  infla¬ 
tionary  and  in  disregard  of  its  obligations  under  the  Act  of 
October  2.  1942,  since  the  order  authorized  an  increase  in  rates 
when  it  was  clear  that  to  require  the  Company  to  continue 
to  serve  at  existing  rates  would  not  be  unjust  or  unreasonable 
or  cause  the  Company  undue  hardship  and  since  the  increase 
was  not  necessary  to  aid  in  the  effective  prosecution  of  the  war 
or  to  correct  a  gross  inequity.  The  Commission  made  no  such 
findings  with  respect  to  the  necessity  for  the  increase,  nor,  in 
the  face  of  the  record  before  it,  could  the  Commission  have 
found  the  increase  so  necessary. 

The  Commission  failed  to  satisfy  the  economic  stabilization 
Acts  in  merely  eliminating  excess  profits  taxes  and  allowing, 
the  Company  the  benefit  of  the  1941  income  tax  rate  as  an 
operating  expense,  since  it,  among  other  things,  failed  to  dis¬ 
allow  all  war  and  emergency  taxes. 

The  order  is  also  contrary  to  rate  making  principles  since, 
upon  the  Company’s  own  evidence  it  was  earning  5  percent 
upon  the  rate  base  computed  under  the  sliding-scale  arrange¬ 
ment  after  allowance  of  all  of  its  expenses,  including  all  Federal 
income  taxes,  both  peacetime  and  wartime.  Had  the  Com¬ 
mission  exercised  its  authority  to  re-examine  the  basic  prin¬ 
ciples  of  the  sliding-scale  arrangement  and  had  it  properly 
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'determined  reasonable  operating  expenses,  the  Commission 
would  have  found  that  the  Company’s  return  was  substantially 
in  excess  of  6  percent.  It  would  also  have  found  that  the 
return  of  the  Company  was  adequate.  The  evidence  demon¬ 
strated  that  a  rate  reduction  was  in  fact  justified  under  the 
sliding-scale  arrangement,  even  under  the  provisions  stated 
therein.  The  Commission  failed  to  make  findings  of  facts 
necessary  to  justify  an  increase  under  its  own  statute. 

The  judgment  of  the  District  Court  was  valid  and  the  Court 
properly  denied  the  Company’s  motion  for  reargument  and 
reconsideration,  since  the  District  Court  decided  the  case  on 
questions  of  law  and  every  essential  part  of  the  record  before 
the  Commission  was  before  the  Court  in  the  pleadings,  argu¬ 
ments,  and  briefs. 

The  District  Court  properly  failed  to  grant  the  motion  to 
dismiss  since  the  appellees  were  parties  affected  by  the  .  order 
of  the  Commission  granting  the  increase. 

ARGUMENT 

I 

THE  FUNCTION  AND  RESPONSIBILITY  OF  OPA  AND  OES 

A.  The  broad  responsibilities  of  OPA  and  OES  to  prevent 
inflation  and  keep  down  the  cost  of  living 

By  July  of  1941,  inflationary  trends  had  become  so  evident 
that  the  President  recommended  that  Congress  pass  a  price 
control  law.  Inflation  had  begun  to  seriously  threaten  the  suc¬ 
cessful  prosecution  of  an  adequate  national  defense  program. 
Congress  did  enact  such  a  law  as  “in  the  interest  of  the  national 
defense  and  security  and  necessary  to  the  successful  prosecution 
of  the  war.”  In  so  doing,  Congress  reflected  the  experience  not 
only  of  this  Nation  but  of  every  nation  that  has  been  engaged 
in  modern  warfare.7 

The  evils  of  wartime  inflation  are  by  no  means  new  in  the 
history  of  our  country.  During  the  Civil  War,  rising  prices, 
and  the  resulting  speculation  were  so  rampant  that  extra  Gov¬ 
ernment  expenditures  resulting  from  these  price  increases 


7  House  Hearings  on  H.  R.  5990,  77th  Cong.,  1st  Sess.,  pp.  805-S0S. 
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amounted  to  over  30%  of  the  immediate  cost  of  the  war.8  Dur¬ 
ing  the  first  World  War  the  inflationary  overcharge  has  been 
estimated  at  45%  of  the  immediate  cost  of  the  war.®  The  dan¬ 
ger  of  another,  still  greater  wartime  inflation  became  apparent 
even  before  our  formal  entrance  into  the  present  conflict. 

Our  national  defense  program  began  in  earnest  in  June  of 
1940,  the  month  France  was  over-run.10  Between  June  1940 
and  June  1941,  total  contracts  for  military  supply  items  (exclu¬ 
sive  of  fuel  and  food),  military  and  naval  establishments,  and 
industrial  war  facilities,  awarded  by  the  War  and  Navy  De¬ 
partments,  amounted  to  over  13  billion  dollars.  The  volume 
of  such  contracts  increased  at  an  accelerating  rate,  so  that  by 
November  of  1941  the  cumulative  total  was  more  than  double 
that  of  June  1941.  By  June  1942,  war  contracts  awarded  by 
the  Army,  Navy,  Maritime  Commission,  and  the  British  Em¬ 
pire,  throughout  the  United  States  and  its  possessions,  attained 
a  total  of  over  $77,500,000,000,  or  more  than  the  total  national 
income  jor  the  Year  1940 Z11  This  ever  increasing  tempo  of 
economic  activity  resulted  in  a  spectacular  rise  of  national  in¬ 
come  from  71  billion  dollars  in  1939  to  an  estimated  income  of 
110  billion  in  1942.12  Obviously  such  a  rise  in  national  income, 
accompanied  by  the  allocation  of  an  increasing  share  of  our 
productive  resources  to  war  material,  and  the  resulting  cur¬ 
tailment  of  the  volume  of  goods  available  for  civilian  consump- 

*  Wesley  C.  Mitchell.  Greenbacks  and  The  Cost  of  the  Civil  War,  Journal  of 
Political  Economy  (1897),  pp.  117-156;  Davis  R.  Dewey,  Financial  History 
of  the  United  States,  1934,  p.  329. 

3  Sen.  Hearings  on  H.  R.  5990,  77th  Cong.,  1st  Scss..  p.  60. 

10  P.  L.  5S6,  76th  Cong.,  3rd  Sess.,  June  13.  1940,  54  Stat.  265  (Navy  appro¬ 
priations)  ;  P.  L.  611.  76th  Cong.,  3rd  Sess.,  June  30,  1940,  54  Stat.  350.  On 
May  29.  1940,  the  President  established  the  Advisory  Commission  to  the 
Council  for  National  Defense  and  set  up  in  the  Advisory  Commission  a  Price 
Stabilization  Division  charged  with  the  general  responsibility  for  price  sta¬ 
bility. 

11  State  Distribution  of  War  Supply  and  Facility  Contracts.  Cumulative 
Through  June  1942,  War  Production  Board  (Statistics  Division).  Appro¬ 
priations  and  Contract  Authorizations  for  War  Activities  between  July  1, 
1940,  and  Nov.  30,  1942,  totaled  $227,548,001,499.68.  U.  S.  Treasury,  Daily 
Statement,  Dec.  15, 1942,  p.  15. 

“  Survey  of  Current  Business,  U.  S.  Department  of  Commerce,  1942  Supple¬ 
ment,  p.  6 ;  Feb.  1943,  S-l. 
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tion 18  made  inflation  inevitable,  in  the  absence  of  decisive  pre¬ 
ventative  steps. 

Simultaneously  with  the  launching  of  the  national  defense 
program  the  President  by  Executive  Order  had  attempted  to 
forestall  the  development  of  an  inflationary  trend  by  estab¬ 
lishing  a  Price  Stabilization  Division  of  the  Council  for  Na¬ 
tional  Defense  (May  29,  1940),  subsequently  replaced  by  the 
Office  of  Price  Administration  and  Civilian  Supply  (April  11, 
1941). 14  By  the  summer  of  1941,  it  was  clear  that  the  meas¬ 
ures  taken  pursuant  to  executive  authority  of  the  President 
were  insufficient  to  avert  inflation.  Accordingly,  the  Presi¬ 
dent,  on  July  30, 1941,  sent  a  message  to  Congress  in  which  he 
said:  , 

Faced  now  with  the  prospect  of  inflationary  price  ad¬ 
vances,  legislative  action  can  no  longer  prudently  be 
postponed.  Our  national  safety  demands  that  we  take 
steps  at  once  to  extend,  clarify,  and  strengthen  the  au¬ 
thority  of  the  Government  to  act  in  the  interests  of  the 
general  welfare. 

Legislation  should  include  authority  to  establish  ceil¬ 
ings  for  prices  and  rents,  to  purchase  materials  and  com¬ 
modities  when  necessary,  to  assure  price  stability,  and 
to  deal  more  extensively  with  excesses  in  the  field  of  in¬ 
stallment  credit. 

1  The  Emergency  Price  Control  Act  of  1942  15  became  law  on 
January  30, 1942,  and  stated  that — 

It  is  hereby  declared  to  be  in  the  interest  of  the  na¬ 
tional  defense  and  security  and  necessary  to  the  effec¬ 
tive  prosecution  of  the  present  war,  and  the  purposes 
of  this  Act  are,  to  stabilize  prices  and  to  prevent  specu¬ 
lative,  unwarranted,  and  abnormal  increases  in  prices 
and  rents;  *  *  *  to  protect  persons  with  relatively 

“Warden  and  Bangs,  The  American  Economy  in  1942,  Survey  of  Cur¬ 
rent  Business,  Jan.  1943,  p.  3. 

14 Executive  Order  8734,  6  F.R.  1917  (1941).  (See  First  Quarterly  Report 
of  the  Office  of  Price  Administration  to  Congress,  H.  Doc.  No.  819,  77th  Cong., 
2nd  Sess.,  p.  7.) 

“56  Stat.  23,  26,  50  U.  S.  C.  A.  (App.)  §  942  (c). 
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fixed  -and  limited  incomes,  consumers,  wage  earners,  in¬ 
vestors,  and  persons  dependent  on  life  insurance,  an¬ 
nuities,  and  pensions,  from  undue  impairment  of  their 
standard  of  living;  *  *  *. 

Prompt  action  was  taken  under  the  authority  of  this  Ac i. 
For  example,  informal  price  agreements  were  replaced  by 
formal,  individual  commodity  price  regulations.  On  June  28, 
1942,  the  General  Maximum  Price  Regulation,  covering  hun¬ 
dreds  of  commodities  sold  at  retail,  was  issued.  “Defense  rental 
areas”  were  designated  and  voluntary  control  of  rents  sug¬ 
gested.  In  turn,  formal  “rent  freeze”  regulations  were  issued. 

That  action,  however,  proved  insufficient  for  effective  control 
of  inflation.  Hence  on  September  7,  1942,  President  Roose¬ 
velt  sent  a  message  to  Congress  in  which. he  said,  in  part: 

Four  months  ago,  on  April  27,  1942, 1  laid  before  the 
Congress  a  seven-point  national  economic  policy  de¬ 
signed  to  stabilize  the  domestic  economy  of  the  United 
States  for  the  period  of  the  war.  The  objective  of  that 
program  was  to  prevent  any  substantial  further  rise  in 
the  cost  of  living. 

It  is  not  necessary  for  me  to  enumerate  again  the  dis¬ 
astrous  results  of  a  runaway  cost  of  living — disastrous 
to  all  of  us,  farmers,  laborers,  businessmen — the  nation 
itself.  When  the  cost  of  living  spirals  upward,  every¬ 
body  becomes  poorer,  because  the  money  he  has  and 
the  money  he  earns  buys  so  much  less.  At  the  same 
time  the  cost  of  the  war,  paid  ultimately  from  taxes  o: 
the  people,  is  needlessly  increased  by  many  billions  o: 
dollars.  The  national  debt,  at  the  end  of  the  waij 
would  become  unnecessarily  great.  Indeed,  the  prej 
vention  of  a  spiraling  domestic  economy  is  a  vital  part 
of  the  winning  of  the  war  itself.  I  reiterate  the  seven- 
point  program  which  I  presented  April  27, 1942: 

(1)  To  keep  the  cost  of  living  from  spiraling  upwardl 
we  must  tax  heavily,  and  in  that  process  keep  personal 
and  corporate  profits  at  a  reasonable  rate,  the  word  “rea¬ 
sonable”  being  defined  at  a  low  level. 
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3.  Did  the  Commission  fail  to  accord  the  Director  of  Eco¬ 
nomic  Stabilization,  as  the  President’s  agent,  his  full  legal  rights 
under  the  Act  of  October  2, 1942? 

4.  Even  if  the  Court  finds  that  the  Commission  did  accord 
the  Price  Administrator  and  the  Director  their  full  legal  rights, 
is  the  Commission’s  order  of  October  13,  1942,  authorizing  an 
increase  in  rates  illegal  as  in  conflict  with  the  Government’s 
stabilization  legislation  and  program,  as  well  as  with  the  Com- 

'  mission’s  statute  requiring  it  to  establish  just  and  reasonable 
rates? 

5.  Is  the  judgment  of  the  District  Court  valid  and  was  he 
required  to  examine  the  testimony  before  the  Commission  when 
he  decided  the  case  on  a  question  of  law  upon  agreed  and  ad¬ 
mitted  facts  and  every  essential  order  and  act  of  the  Commis¬ 
sion  was  made  known  to  him  in  the  pleadings,  briefs,  and 
arguments? 

SUMMARY  OF  ARGUMENT 

The  Office  of  Price  Administration  and  the  Office  of  Eco¬ 
nomic  Stabilization  have  been  given  broad  and  comprehensive 
powers  to  prevent  inflation  and  to  keep  down  the  cost  of  living 
for  the  purpose  of  aiding  the  Government  in  the  effective  prose¬ 
cution  of  the  war.  In  order  to  successfully  carry  out  the  na¬ 
tional  economic  stabilization  program  and  policies,  it  is  essential 
that  no  increases  in  prices,  including  rates  or  charges  of  public 
utilities  or  common  carriers,  be  made  which  would  conflict  with 
the  program  and  the  policies  of  these  agencies  designed  to 
effectuate  its  purposes. 

Under  the  Act  of  October  2,  1942,  no  utility  can  legally  in¬ 
crease  its  rates  existing  on  September  15,  1942,  without  first 
giving  notice  to  the  President,  or  his  agent,  and  consenting  to 
the  timely  intervention  before  the  agency  having  jurisdiction 
over  its  rates. 

The  Commission,  as  an  agency  of  the  Government,  was 
legally  bound  to  exercise  its  full  powers  under  the  statutes  to 
perform  its  proper  part  in  the  economic  stabilization  program 
and  to  aid  the  Government  in  the  successful  prosecution  of  the 
war  by  preventing  all  unnecessary  increases  in  those  rates  or 
charges  subject  to  its  jurisdiction  and  thus  restrain  rises  in  the 
cost  of  living. 
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By  authorizing  the  increase  in  gas  rates  on  October  13, 1942, 
with  full  knowledge  that  no  prior  notice  had  been  given  by  the 
Company  to  the  Director  of  Economic  Stabilization,  the  Com¬ 
mission  acted  arbitrarily  and  illegally. 

The  Company  should  not  be  permitted  to  benefit  by  an 
increase  in  rates  since  it  failed  to  comply  with  the  provisions 
of  the  Act  of  October  2,  1942.  The  Commission  also  acted 
arbitrarily  in  failing  to  vacate  its  order  of  October  13,  1942, 
pending  a  hearing  requested  by  the  Director  of  Economic 
Stabilization  and  the  Price  Administrator. 

The  Commission  failed  to  accord  the  Price  Administrator 
his  full  legal  rights  under  the  original  Price  Control  Act  by 
arbitrarily  and  improperly  limiting  the  scope  of  the  hearing 
and  by  refusing  to  reconsider  the  provisions  of  the  sliding- 
scale  arrangement  in  the  light  of  current  economic  conditions 
and  the  Government’s  price  control  program. 

The  Commission’s  order  granting  the  increase  was  infla¬ 
tionary  and  in  disregard  of  its  obligations  under  the  Act  of 
October  2,  1942,  since  the  order  authorized  an  increase  in  rates 
when  it  was  clear  that  to  require  the  Company  to  continue 
to  serve  at  existing  rates  would  not  be  unjust  or  unreasonable 
or  cause  the  Company  undue  hardship  and  since  the  increase 
was  not  necessary  to  aid  in  the  effective  prosecution  of  the  war 
or  to  correct  a  gross  inequity.  The  Commission  made  no  such 
findings  w’ith  respect  to  the  necessity  for  the  increase,  nor,  in 
the  face  of  the  record  before  it,  could  the  Commission  have 
found  the  increase  so  necessary. 

The  Commission  failed  to  satisfy  the  economic  stabilization 
Acts  in  merely  eliminating  excess  profits  taxes  and  allowing 
the  Company  the  benefit  of  the  1941  income  tax  rate  as  an 
operating  expense,  since  it,  among  other  things,  failed  to  dis¬ 
allow  all  war  and  emergency  taxes. 

The  order  is  also  contrary  to  rate  making  principles  since, 
upon  the  Company’s  own  evidence  it  was  earning  5  percent 
upon  the  rate  base  computed  under  the  sliding-scale  arrange¬ 
ment  after  allowance  of  all  of  its  expenses,  including  all  Federal 
income  taxes,  both  peacetime  and  wartime.  Had  the  Copi- 
mission  exercised  its  authority  to  re-examine  the  basic  prin¬ 
ciples  of  the  sliding-scale  arrangement  and  had  it  properly 
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'  determined  reasonable  operating  expenses,  the  Commission 
would  have  found  that  the  Company’s  return  was  substantially 
in  excess  of  6  percent.  It  would  also  have  found  that  the 
return  of  the  Company  was  adequate.  The  evidence  demon¬ 
strated  that  a  rate  reduction  was  in  fact  justified  under  the 
sliding-scale  arrangement,  even  under  the  provisions  stated 
therein.  The  Commission  failed  to  make  findings  of  facts 
necessary  to  justify  an  increase  under  its  own  statute. 

The  judgment  of  the  District  Court  was  valid  and  the  Court 
properly  denied  the  Company’s  motion  for  reargument  and 
reconsideration,  since  the  District  Court  decided  the  case  on 
questions  of  law  and  every  essential  part  of  the  record  before 
the  Commission  wTas  before  the  Court  in  the  pleadings,  argu¬ 
ments,  and  briefs. 

The  District  Court  properly  failed  to  grant  the  motion  to 
dismiss  since  the  appellees  were  parties  affected  by  the  order 
of  the  Commission  granting  the  increase. 

ARGUMENT 

I 

THE  FUNCTION  AND  RESPONSIBILITY  OF  OPA  AND  OES 

A.  The  broad  responsibilities  of  OPA  and  OES  to  prevent 
inflation  and  keep  down  the  cost  of  living 

By  July  of  1941,  inflationary  trends  had  become  so  evident 
that  the  President  recommended  that  Congress  pass  a  price 
control  law.  Inflation  had  begun  to  seriously  threaten  the  suc¬ 
cessful  prosecution  of  an  adequate  national  defense  program. 
Congress  did  enact  such  a  law  as  “in  the  interest  of  the  national 
defense  and  security  and  necessary  to  the  successful  prosecution 
of  the  war.”  In  so  doing,  Congress  reflected  the  experience  not 
only  of  this  Nation  but  of  every  nation  that  has  been  engaged 
in  modern  warfare.7 

The  evils  of  wartime  inflation  are  by  no  means  new  in  the 
history  of  our  country.  During  the  Civil  War,  rising  prices, 
and  the  resulting  speculation  were  so  rampant  that  extra  Gov¬ 
ernment  expenditures  resulting  from  these  price  increases 


7  House  Hearings  on  H.  R.  5990,  77th  Cong.,  1st  Sess.,  pp.  S05-S0S. 
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amounted  to  over  30%  of  the  immediate  cost  of  the  war.8  Dur¬ 
ing  the  first  World  War  the  inflationary  overcharge  has  beer 
estimated  at  45%  of  the  immediate  cost  of  the  war.*  The  dan¬ 
ger  of  another,  still  greater  wartime  inflation  became  apparent 
even  before  our  formal  entrance  into  the  present  conflict. 

Our  national  defense  program  began  in  earnest  in  June  of 
1940,  the  month  France  was  over-run.10  Between  June  194C 
and  June  1941,  total  contracts  for  military  supply  items  (exclu¬ 
sive  of  fuel  and  food),  military  and  naval  establishments,  and 
industrial  war  facilities,  awarded  by  the  War  and  Navy  De¬ 
partments,  amounted  to  over  13  billion  dollars.  The  volume 
of  such  contracts  increased  at  an  accelerating  rate,  so  that  by 
November  of  1941  the  cumulative  total  was  more  than  double 
that  of  June  1941.  By  June  1942,  war  contracts  awarded  by 
the  Army,  Navy,  Maritime  Commission,  and  the  British  Em¬ 
pire,  throughout  the  United  States  and  its  possessions,  attained 
a  total  of  over  $77,5CX),0(X),000,  or  more  than  the  total  national 
income  for  the  Year  1940 111  This  ever  increasing  tempo  of 
economic  activity  resulted  in  a  spectacular  rise  of  national  in¬ 
come  from  71  billion  dollars  in  1939  to  an  estimated  income  of 
110  billion  in  1942.12  Obviously  such  a  rise  in  national  income, 
accompanied  by  the  allocation  of  an  increasing  share  of  our 
productive  resources  to  war  material,  and  the  resulting  cur¬ 
tailment  of  the  volume  of  goods  available  for  civilian  consump- 

*  Wesley  C.  Mitchell.  Greenbacks  and  The  Cost  of  the  Civil  War,  Journal  of 
Political  Economy  (1S97),  pp.  117-156;  Davis  R.  Dewey,  Financial  History 
of  the  United  States.  1934,  p.  320. 

*  Sen.  Hearings  on  H.  R.  5990,  77th  Cong.,  1st  Sess..  p.  60. 

10 P.  L.  5S6,  76th  Cong..  3rd  Sess..  June  13.  1940,  54  Stat.  265  (Navy  appro¬ 
priations)  ;  P.  L.  611.  76th  Cong.,  3rd  Sess.,  June  30,  1940.  54  Stat.  350.  On 
May  29,  1940,  the  President  established  the  Advisory  Commission  to  the 
Council  for  National  Defense  and  set  up  in  the  Advisory  Commission  a  Price 
Stabilization  Division  charged  with  the  general  responsibility  for  price  sta¬ 
bility. 

11  State  Distribution  of  War  Supply  and  Facility  Contracts.  Cumulative 
Through  June  1942,  War  Production  Board  (Statistics  Division).  Appro¬ 
priations  and  Contract  Authorizations  for  War  Activities  between  July  1, 
1940.  and  Nov.  30.  1942.  totaled  $227,548,001.499.6S.  U.  S.  Treasury,  Daily 
Statement,  Dec.  15,  1942,  p.  15. 

u  Survey  of  Current  Business,  U.  S.  Department  of  Commerce,  1942  Supple¬ 
ment,  p.  6 ;  Feb.  1943,  S-l. 
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tion 1S  made  inflation  inevitable,  in  the  absence  of  decisive  pre¬ 
ventative  steps. 

Simultaneously  with  the  launching  of  the  national  defense 
program  the  President  by  Executive  Order  had  attempted  to 
forestall  the  development  of  an  inflationary  trend  by  estab¬ 
lishing  a  Price  Stabilization  Division  of  the  Council  for  Na¬ 
tional  Defense  (May  29,  1940),  subsequently  replaced  by  the 
Office  of  Price  Administration  and  Civilian  Supply  (April  11, 
1941). 14  By  the  summer  of  1941,  it  was  clear  that  the  meas¬ 
ures  taken  pursuant  to  executive  authority  of  the  President 
"were  insufficient  to  avert  inflation.  Accordingly,  the  Presi¬ 
dent,  on  July  30, 1941,  sent  a  message  to  Congress  in  which  he 
said:  , 

Faced  now  with  the  prospect  of  inflationary  price  ad¬ 
vances,  legislative  action  can  no  longer  prudently  be 
postponed.  Our  national  safety  demands  that  we  take 
steps  at  once  to  extend,  clarify,  and  strengthen  the  au¬ 
thority  of  the  Government  to  act  in  the  interests  of  the 
general  welfare. 

Legislation  should  include  authority  to  establish  ceil¬ 
ings  for  prices  and  rents,  to  purchase  materials  and  com¬ 
modities  when  necessary,  to  assure  price  stability,  and 
to  deal  more  extensively  with  excesses  in  the  field  of  in¬ 
stallment  credit. 

The  Emergency  Price  Control  Act  of  1942  15  became  law’  on 
January  30, 1942,  and  stated  that — 

It  is  hereby  declared  to  be  in  the  interest  of  the  na¬ 
tional  defense  and  security  and  necessary  to  the  effec¬ 
tive  prosecution  of  the  present  war,  and  the  purposes 
of  this  Act  are,  to  stabilize  prices  and  to  prevent  specu- 
i  lative,  unwarranted,  and  abnormal  increases  in  prices 
and  rents;  *  *  *  to  protect  persons  with  relatively 

1  u  Wardell  and  Bangs,  The  American  Economy  in  1942,  Survey  of  Cur¬ 
rent  Business,  Jan.  1943,  p.  3. 

14 Executive  Order  8734,  6  F.R.  1917  (1941).  (See  First  Quarterly  Report 
of  the  Office  of  Price  Administration  to  Congress,  H.  Doc.  No.  819,  77th  Cong., 
2nd  Sees.,  p.  7.) 

Stat.  23,  26,  50  U.  S.  C.  A.  (App.)  §  942  (c). 
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fixed  and  limited  incomes,  consumers,  wage  earners,  in¬ 
vestors,  and  persons  dependent  on  life  insurance,  an¬ 
nuities,  and  pensions,  from  undue  impairment  of  their 
standard  of  living;  *  *  *. 

Prompt  action  was  taken  under  the  authority  of  this  Ac  ;. 
For  example,  informal  price  agreements  were  replaced  by 
formal,  individual  commodity  price  regulations.  On  June  2$>, 
1942,  the  General  Maximum  Price  Regulation,  covering  hun¬ 
dreds  of  commodities  sold  at  retail,  was  issued.  “Defense  rental 
areas”  were  designated  and  voluntary  control  of  rents  sug¬ 
gested.  In  turn,  formal  “rent  freeze”  regulations  were  issuecL 
That  action,  however,  proved  insufficient  for  effective  control 
of  inflation.  Hence  on  September  7,  1942,  President  Roose¬ 
velt  sent  a  message  to  Congress  in  which. he  said,  in  part: 

* 

Four  months  ago,  on  April  27, 1942, 1  laid  before  the 
Congress  a  seven-point  national  economic  policy  de¬ 
signed  to  stabilize  the  domestic  economy  of  the  United 
States  for  the  period  of  the  war.  The  objective  of  that 
program  was  to  prevent  any  substantial  further  rise  in 
the  cost  of  living. 

It  is  not  necessary  for  me  to  enumerate  again  the 
astrous  results  of  a  runaway  cost  of  living — disastrou| 
to  all  of  us,  farmers,  laborers,  businessmen — the  natio: 
itself.  When  the  cost  of  living  spirals  upward,  ev 
body  becomes  poorer,  because  the  money  he  has  and 
the  money  he  earns  buys  so  much  less.  At  the  same 
time  the  cost  of  the  war,  paid  ultimately  from  taxes  of 
the  people,  is  needlessly  increased  by  many  billions  of 
dollars.  The  national  debt,  at  the  end  of  the  war, 
would  become  unnecessarily  great.  Indeed,  the  prej- 
vention  of  a  spiraling  domestics  economy  is  a  vital  part 
of  the  winning  of  the  war  itself.  I  reiterate  the  seven- 
point  program  which  I  presented  April  27, 1942: 

(1)  To  keep  the  cost  of  living  from  spiraling  upward, 
we  must  tax  heavily,  and  in  that  process  keep  personal 
and  corporate  profits  at  a  reasonable  rate,  the  word  “real 
sonable”  being  defined  at  a  low  level. 
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(2)  To  keep  the  cost  of  living  from  spiraling  upward, 
we  must  fix  ceilings  on  the  prices  which  consumers,  re¬ 
tailers,  wholesalers,  and  manufacturers  pay  for  the  things 
they  buy  *  # 

On  October  2, 1942,  the  “Second  Price  Control  Act”  (the  Act 
of  October  2,  1942)  became  law,  and  provided  in  part,  for  the 
following: 

That  in  order  to  aid  in  the  effective  prosecution 
of  the  war,  the  President  is  authorized  and  directed, 
on  or  before  November  1, 1942,  to  issue  a  general  order 
stabilizing  prices,  wages,  and  salaries,  affecting  the  cost 
.  of  living;  *  *  *  no  common  carrier  or  other  public 
utility  shall  make  any  general  increase  in  its  rates  or 
charges  which  were  in  effect  on  September  15,  1942, 
...  unless  it  give3  30  days’  notice  to  the  President,  or  such 
agency  as  he  may  designate,  and  consents  to  the  timely 
intervention  by  such  agency  before  the  Federal,  State, 
or  municipal  authority  having  jurisdiction  to  consider 
such  increase. 

The  next  day,  on  October  3, 1942,  the  President  issued  Execu¬ 
tive  Order  No.  9250,  supra,  establishing  the  Office  of  Economic 
Stabilization,  and  setting  certain  policies  to  be  followed  in  the 
stabilization  of  the  cost  of  living.  Part  of  this  order  reads  as 
follows: 

The  guiding  policy  of  the  Director  and  of  all  depart¬ 
ments  and  agencies  of  the  Government  shall  be  to  sta¬ 
bilize  the  cost  of  living  in  accordance  with  the  Act  of  Oc¬ 
tober  2, 1942;  and  it  shall  be  the  duty  and  responsibility 
of  the  Director  and  of  all  departments  and  agencies  of 
the  Government  to  cooperate  in  the  execution  of  such 
administrative  programs  and  in  the  development  of  such 
legislative  programs  as  may  be  necessary  to  that  end. 
The  administration  of  activities  related  to  the  national 
economic  policy  shall  remain  with  the  departments  and 
agencies  now  responsible  for  such  activities,  but  such 
administration  shall  conform  to  the  directives  on  policy 
issued  by  the  Director. 
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Also 

The  director  (of  Economic  Stabilization)  shall  be 
the  agency  to  receive  notice  of  any  increase  in  the  rates 
or  charges  of  common  carriers  or  other  public  utilities 
as  provided  in  the  aforesaid  act  of  October  2,  1942. 

On  October  14, 1942,  the  Director  of  Economic  Stabilization 
issued  his  Directive  No.  1  in  which  he  designated  the  Price 
Administrator  as  his  representative  to  receive  the  30  day  notion, 
and  to  act  on  his  behalf  in  connection  with  such  proposed  in¬ 
creased  rates. 

On  April  8,  1943,  the  President  found  it  necessary  to  issue 
his  “Hold  the  Line”  Order  (Executive  Order  No.  9328)“;  which 
prescribed  certain  action  which,  among  other  purposes,  wss 
intended  to 

*  *  *  prevent  increases  in  wages,  salaries,  price*, 
and  profits,  which,  however  justifiable  if  viewed  apait 
from  their  effect  upon  the  economy,  tend  to  undermine 
the  basis  of  stabilization  *  #  *. 

The  same  order  also  called  upon  Federal,  state  and  municipal 
utility  regulatory  bodies  to  disapprove  rate  increases,  and  order 
rate  reductions  made  for  the  purpose  of  carrying  out  the  stabili¬ 
zation  act. 

Inflation  is  a  “creeping  disease”  which  sneaks  up  slowly  by 
tiny  advances.  We  cannot  ignore  these  small  advances;  they 
are  the  insidious  leaks  in  the  dam,  which,  working  slowly,  soon 
release  the  floods.  It  is  the  solemn  duty  of  both  the  OPA  and 
the  OES,  and  in  fact  all  agencies  of  the  Government,  to  check 
any  and  all  such  infiltrations.  The  President  emphasized  that 
duty  in  his  Inflation  Statement  which  accompanied  his  “Hold 
the  Line”  order. 

To  hold  the  line  we  cannot  tolerate  further  increase* 
in  prices  affecting  the  cost  of  living  #  *  #.  The  only 
way  to  hold  the  line  is  to  stop  trying  to  find  justifica¬ 
tions  for  not  holding  it  here  or  not  holding  it  there. 

No  one  straw  may  break  a  camel’s  back,  but  there  is 
always  a  last  straw.  We  cannot  afford  to  take  further 

"8  Fed.  Beg. 


16 


chances  in  relaxing  the  line.  We  already  have  taken  too 
many.  *  *  * 

The  responsibility  of  the  OPA  and  OES  should,  in  view  of 
the  foregoing,  be  beyond  question.  The  importance  of  price 
stabilization  is  undeniable.  To  quote  the  President  again : 

*  *  *  the  prevention  of  a  spiraling  economy  is  a 

vital  part  of  winning  of  the  war  itself.  *  *  * 

The  responsibility  is  so  heavy,  and  the  need  to  “Hold  the 
■  Line”  so  vital  for  the  Nation’s  security,  that  every  price  in¬ 
crease  foregone,  and  any  price  reduction  made,  is  a  significant 
aid  to  the  battle  on  the  “Home  Front.” 

;  i  •  •  * 

B.  The  function  of  OPA  and  OES  in  the  field  of  utility  rates 

While  the  original  price  control  act  conferred  upon  the  Price 
Administrator  broad  power  to  regulate  the  prices  of  commodi¬ 
ties,  not  previously  subject  to  control,  for  the  purpose  of  pre¬ 
venting  inflation,  Congress  at  the  same  time  recognized  the 
existence  of  regulatory  agencies  with  power  to  fix  charges  of 
common  carrier  and  utility  rates  when  it  provided  in  Section 
302  (c)  of  the  Act: 

That  nothing  in  this  Act  shall  be  construed  to  author¬ 
ize  the  regulation  of  #  *  *  rates  charged  by  any 
common  carrier  or  other  public  utility  *  *  *. 

Such  proviso,  however,  did  not  preclude  OPA  from  partici¬ 
pating  in  proceedings  before  utility  regulatory  agencies  where 
increases  were  sought. 

On  the  contrary,  as  the  agency  established  by  Congress  for 
the  purpose  of  stabilizing  prices  and  checking  inflationary 
tendencies,  OPA  was  charged  with  a  solemn  obligation  to  do 
all  within  its  power  to  effectuate  the  will  of  Congress;  to  act 
directly  as  well  as  indirectly.  In  the  performance  of  such  duty, 
OPA  participated  in  this  and  other  proceedings 17  involving 
efforts  of  utilities  or  common  carriers  to  increase  their  rates. 
OPA  sought  to  aid  the  Commission  in  the  exercise  of  its  statu- 
1  tory  duties  in  order  that  proper  consideration  would  be  given 
to  national  and  wartime  economic  problems.  It  did  not  seek 


17  See  App.  125. 
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to  usurp  the  functions  of  the  Commission,  nor  has  it  ever  done 
so.  \ 

OPA,  as  the  agency  then  having  the  greatest  responsibility 
to  prevent  unwarranted  increases  in  the  cost  of  living,  in  order 
to  aid  in  the  successful  prosecution  of  the  war,  was  obligated  to 
use  its  full  power  to  prevent  increases  in  the  cost  of  living  which 
would  result  if  an  upward  change  was  made  in  rates  or  charges 
for  common  carrier  and  other  public  utility  service  subject  to 
regulation  by  other  public  agencies.  This  participation  in 
utility  and  common  carrier  rate  cases  was  necessary  since  the 
total  payments  by  the  public  for  telephone,  gas,  electric,  street 
railway,  freight  and  passenger  service  amount  to  approxi¬ 
mately  14  billion  dollars  annually.  These  services  not  only 
constitute  a  substantial  element  in  the  cost  of  living  but  also 
affect  the  price  of  practically  all  commodities  used  in  the  man¬ 
ufacture  of  war  materials.  If  these  rates  and  charges  were 
increased  without  adequate  consideration  of  the  national  stabi¬ 
lization  program,  the  efforts  of  the  national  government  to  suc¬ 
cessfully  stabilize  prices  might  oe  greatly  impaired. 

On  September  10,  1942,  Senator  Norris,  being  of  the  opinion 
that  comprehensive' and  effective  regulation  of  prices  under 
war  conditions  could  not  be  accomplished  unless  the  Price  Ad¬ 
ministrator  was  also  given  authority  to  veto  utility  or  railroad 
rate  increases,  introduced  a  bill  to  this  effect.1®  Such  a  provi¬ 
sion,  with  the  exception  that  it  placed  the  power  in  the  Presi¬ 
dent,  was  in  the  October  2,  1942,  bill  as  passed  by  the  Senate. 
This  bill  read  as  follows: 

Provided,  That  rates  charged  by  a  common  carrier  or 
other  public  utility  on  September  15,  1942,  shall  not  be 
increased  without  the  consent  of  the  President:  Pro¬ 
vided  further,  That  nothing  in  this  section  shall  be  con¬ 
strued  as  affecting  the  power  or  authority  of  any  Federal, 

“  “Provided  further.  That  rates  charges  by  any  common  carrier  or  other 
public  utility  shall  not  be  increased  without  the  consent  of  the  Price  Ad¬ 
ministrator.” 

In  sponsoring  this  biU  he  stated  that  OPA  had  not  been  accorded  proper 
or  fair  treatment  by  the  District  Public  Utilities  Commission.  (Cong.  Rec., 
pp.  7345-6;  S.  2767  amend  Subsection  (c)  of  Section  302  of  P.  L.  421,  77tb 
Cong.,  Chap.  26,  2d  Sess. ) 
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State,  or  municipal  authority  or  agency  to  reduce  or  to 
equalize  the  rates  and  charges  of  common  carriers. 

The  House  refused  to  accept  the  Norris  provision  and  in  its 
stead  the  notice  and  intervention  provision  was  substituted. 
Section  1  of  the  Act  of  October  2,  1942,  amending  the  Emer¬ 
gency  Price  Control  Act  of  1942,  provides  as  follows: 

l 

That  no  common  carrier  or  other  public  utility  shall 
make  any  general  increase  in  its  rates  or  charges  which 
were  in  effect  on  September  15, 1942,  unless  it  first  gives 
thirty  days’  notice  to  the  President,  or  such  agency  as  he 
may  designate,  and  consents  to  the  timely  intervention 

i  by  such  agency  before  the  Federal,  State,  or  municipal 
authority  having  jurisdiction  to  consider  such  increase. 

The  elimination  of  the  Norris  amendment  in  the  Senate  bill, 
and  the  substitution  of  the  notice  and  intervention  provision 
meant  merely  that  Congress  desired  to  preserve  the  jurisdiction 
of  the  existing  public  utility  regulatory  agencies.  This  is 
demonstrated  by  the  statement  of  Congressman  Wolcott,  one 
of  the  members  of  the  House  Conference  Committee  who  ex¬ 
plained  the  conference  report  by  stating  that  it  had  been  sub¬ 
stituted  so  that  the  states  and  their  commissions  might  still 
continue  to  have  the  power  to  fix  these  rates.19 

*****  *  *  There  are  three  vital  points.  I  shall  cover  them  in  order 
as  they  appear  in  the  bill.  The  first  is  one  which  developed  to  be  very  con¬ 
troversial  today,  known  as  the  Norris  Amendment.  We  do  not  leave  utility 
rates  floating  around  in  the  air,  we  leave  them  under  the  same  jurisdiction 
they  have  been  under  for  generations.  We  have  respected  the  constitutions 
of  the  several  States,  many  of  which  provide  that  utility  rates  shall  be  de¬ 
termined  by  a  utilities  commission  set  up  by  the  people  of  that  State.  UtUl- 
ties  must  operate  under  franchises  given  by  the  people.  I  hope  the  time 
will  never  come  when  I  shall  see  this  Congress  without  deliberation  and 
without  consideration  take  from  the  people  of  the  States  certain  inalienable 
rights  which  they  have  under  their  several  constitutions  and  delegate  them 
to  the  President  of  the  United  States  or  any  agency  of  the  Federal  Gov¬ 
ernment. 

“However,  we  have  provided  as  a  substitute  for  the  Norris  Amendment 
which  we  struck  from  the  bill,  a  provision  that  the  President  or  any  agency 
that  he  may  designate  may  intervene  in  any  rate  case.;  30  days’  notice  must 
be  given  before  any  rate  can  be  increased,  allowing  the  Price  Administrator 
or  anyone  else  whom  the  President  designates  to  intervene  to  protect  the 
public  interests,  if  they  do  not  feel  that  they  are  sufficiently  protected  by 
the  utility  commissions  of  the  respective  states.” 


Surely  Congress  did  not  intend  to  exempt  the  existing  regu¬ 
latory  agencies  from  giving  adequate  and  full  effect  to  the 
stabilization  program  in  determining  whether  utility  and 
transportation  rates  should  be  increased  during  this  period  of 
war.  On  the  contrary,  the  fact  that  the  President  or  his  ageist 
was  to  be  given  formal  notice  before  any  utility  could  increase 
its  rates  over  the  charges  in  effect  on  September  15,  1942,  and 
the  fact,  too,  that  utilities  and  common  carriers  must  consent 
to  the  timely  intervention  before  the  regulatory  agency  having 
jurisdiction  over  the  rates  and  charges  of  a  public  utility 
prove  clearly  that  Congress  recognized  that  utility  rates  must 
not  be  increased  without  proper  consideration  of  the  views  of 
the  President  or  his  agent. 

Participation  in  utility  and  common  carrier  cases  was,  therer 
fore,  not  to  be  a  routine  or  formal  matter.  It  brought  into  each 
case  the  effect  of  the  war  and  the  national  economic  program 
upon  the  request  of  a  utility  for  a  rate  increase.  The  full 
significance  of  the  amendment  as  a  source  of  legal  obligation  is 
indicated  by  the  Senate  debate  in  which  Senator  Brown,  then 
Chairman  of  the  Conference  Committee  and  also  in  active 
charge  of  the  inflation  legislation  in  the  Senate,  stated  that 
not  only  was  power  to  intervene  granted  to  the  President  bui 
the  power  of  appeal  was  also  included.  This  appears  in  the 
following  debate  on  the  Conference  Report : 

Mr.  Norris.  Mr.  President,  I  wish  to  refer  to  the  action 
of  the  conference  committee  in  including  in  the  confer¬ 


ence  bill  the  language  which  the  Senator  from  Michigan 
read  and  which  takes  the  place  of  the  amendment  of¬ 
fered  by  me  when  the  measure  was  before  the  Senate 
for  consideration.  It  relates  to  utility  rates  and 
charges. 

What  has  been  substituted  by  the  Conference  Com¬ 
mittee  for  the  original  language  agreed  to  by  the  Senate 
does  not,  technically,  afford  any  relief  whatever,  al¬ 
though,  morally,  I  think  it  will  result  in  considerable 
relief. 

I  intend  to  vote  for  the  conference  report,  but  I  wish  to 
call  attention  to  the  legal  effect,  as  I  understand  it,  of 
the  language  which  has  been  substituted. 
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The  Committee  has  provided  that  no  utility  rate  shall 
be  increased  unless  30  days’  notice  shall  be  given  the 
President  by  the  corporation  seeking  the  increase. 
There  is  also  the  requirement  that  in  the  notice  it  shall, 
be  agreed  that  the  President  may  have  the  right,  through 
any  instrumentality  he  may  select,  to  appear  before  the 
body  having  jurisdiction  of  the  rate.  I  think  I  have 
stated  the  legal  effect  correctly. 

Mr.  Brown.  The  Senator  has  stated  it  correctly. 

Mr.  Norris.  That  does  not  give  the  President  any 
right  to  pass  on  the  question.  It  does  not  give  him  any 
right  to  appeal  in  case  the  Board’s  decision  is  against 
his  representative’s  ideas. 

Mr.  Brown.  I  would  not  be  sure,  if  the  Senator  will 
pardon  me,  that  his  last  statement  is  in  accord  with  my 
own  views.  I  think  he  would  have  the  same  right  to 
appeal  that  any  other  interested  party  would  have. 

Mr.  Norris.  I  did  not  look  at  it  that  way.  If  he 
would  have  that  right,  it  would  add  a  great  deal  to  the 
legal  effect  of  the  language  which  has  been  placed  in 
the  measure. 

Mr.  Brown.  He  becomes  a  party  to  the  proceedings, 
that  is,  his  agent  does. 

Mr.  Norris.  Yes,  he  does.  The  Senator’s  idea  is 
that  if  under  the  law  and  the  rules  and  regulations  of 
the  body  having  jurisdiction  to  hear  the  complaint,  or 
the  request,  as  it  would  be,  an  appeal  is  provided  for, 
the  President  could  avail  himself  of  that  right  of  appeal. 

Mr.  Brown.  Yes. 

Mr.  Norris.  I  hope  that  will  be  the  construction 
placed  upon  the  language. 

The  President  regarded  the  utility  provision  of  real  conse¬ 
quence  in  the  fight  against  inflation.  In  accordance  with  the 
authority  vested  in  him  by  the  Act  of  October  2, 1942,  he  issued 
Executive  Order  No.  9250,  “in  order  to  control  so  far  as  possible 
the  inflationary  tendencies  and  the  vast  dislocations  attendant 
thereon  which  threaten  our  military  effort  and  our  domestic 
economic  structure,  and  for  the  more  effective  prosecution  of 
the  war,”  provided  for  the  establishment  of  the  Office  pf  Eco- 
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nomic  Stabilization,  appointed  the  Appellee  James  F.  Byrnes 
as  the  Director  thereof,  and  also  designated  the  Director  as  the 
agency  to  receive  the  notice  of  proposed  general  increases  in 
rates  or  charges. 

Subsequently  the  Director  designated  the  Price  Adminis^ 
trator  as  his  representative  to  administer  the  notice  and  inter¬ 
vention  provision  at  the  same  time  stating  that  this  authority 
was  not  to  diminish  the  Price  Administrator’s  right  to  inter¬ 
vene  or  participate  in  other  utility  rate  proceedings. 

By  the  Act  of  October  2, 1942,  Congress  stated  the  basis  upop 
which  it  considered  increases  could  be  made  above  the  level 
existing  on  September  15, 1942.  It  was  there  said  that  adjust¬ 
ments  should  be  made  only  where  “necessary  to  aid  in  the  effec¬ 
tive  prosecution  of  the  war  or  to  correct  gross  inequities.” 

While  it  is  true  that  on  principle  the  Company  (Co.  Br. 

29)  admits  appellees  had  the  right  to  intervene  under  the  A< 
of  October  2,  they  insist  no  right  was  given  to  compel  a  ree> 
ination  of  “all  or  any  of  the  basic  elements”  underlying  the 
rate-making  process.  They  argue  that  appellees  may  merely 
present  evidence  on  the  inflationary  aspects  of  a  proposed  in¬ 
crease  and  must  ignore  wholly  the  question  of  its  justification. 
As  applied  in  this  case  this  view  would  and  did  nullify  the  righ  ts 
of  the  OPA  and  OES.  Appellees  had  the  right  to  call  upon 
the  District  Commission  to  exercise  its  full  legal  powers  ip 
determine  whether  a  rate  increase  was  justified.  This  would 
obviously  require  the  reexamination  of  a  formula  entered  int 
under  peacetime  conditions,  if  the  application  of  such  formi 
would  result  in  a  rate  increase.  To  be  sure,  this  might  reqi 
some  small  financial  sacrifice  on  the  part  of  the  Company  or 
the  exercise  of  the  full  statutory  powers  of  the  Commission  io 
aid  the  national  government  in  dealing  with  the  vital  eco¬ 
nomic  problems  created  by  the  war.  But  in  wartime,  we  can 
have  neither  “business  as  usual”  nor  “regulation  as  usuall” 
The  full  measure  of  support  must  be  given  to  the  battle 
against  inflation  and  for  economic  stabilization. 

In  the  proceeding  before  this  Commission,  OPA  and  OES 
sought  to  enlighten  the  members  of  the  Commission  as  to 
this  program  and  the  need  for  the  wholehearted  support  pf 
the  Commission.  We  also  sought  to  explore  with  the  Com- 
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mission  the  factors  to  be  considered  in  determining  what  the 
Company’s  earnings  have  actually  been  and  what  they  prob¬ 
ably  will  be.  We  also  sought  to  show  that  the  change  in  eco¬ 
nomic  conditions  which  had  taken  place  since  1935,  when  the 
sliding-scale  arrangement  was  made,  required  the  Commis¬ 
sion  to  take  the  appropriate  steps  to  reconsider  the  arrange¬ 
ment. 

As  the  President  later  stated  in  his  Executive  Order  No.  9328 
of  April -8,  1943,  directing  the  attention  of  all  regulatory 
agencies  to  the  stabilization  program  so  that — 

rate  increases  will  be  disapproved  and  rate  reductions 
effected,  consistently  with  the  Act  of  October  2,  1942, 
and  other  applicable  Federal,  State  or  municipal  law, 
in  order  to  keep  down  the  cost  of  living  and  effectuate 
the  purposes  of  the  stabilization  program. 

This,  then,  was  the  position  of  OPA  and  OES.  These  were 
the  things  which  it  sought  to  do.  But,  as  we  will  conclusively 
demonstrate  hereinafter,  the  efforts  of  OES  and  OPA  in  these 
respects  were  wholly  thwarted  by  the  Commission,20  and  the 

"The  attitude  of  this  Commission  is  to  be  contrasted  with  the  policy  of 
other  Commissions.  For  example,  the  Federal  Communications  Commis¬ 
sion  recognized  the  inflationary  aspect  of  excessive  utility  rates,  and  reduced 
and  made  other  adjustments  in  certain  of  the  rates  of  the  American  Tele¬ 
phone  and  Telegraph  System  amounting  to  over  $150,000,000  per  year.  (Press 
Release,  F.  C.  C.  Jan.  20, 1943.) 

The  Wisconsin  Public  Service  Commission  in  Order  #2-U-1811,  43  P.  U.  R. 
<N.  S.)  193,  dated  May  5, 1942,  said: 

“These  are  times  of  emergency.  Drastic  and  far-reaching  regulations  and 
restrictions  upon  the  ordinary  course  of  business  and  economic  activities 
of  all  kinds  are  being  imposed.  Such  restrictions  should  be  accepted  with 
the  willingness  and  loyalty  which  the  necessity  for  them  demands.  Public 
utilities,  in  the  present  emergency,  should  be  treated  in  the  same  spirit 
as  an  individual  or  corporation  engaged  in  any  other  business. 

“We  do  not  look  with  favor  upon  proposals  to  increase  utility  rates  in 
these  times.  There  may  be  instances  where  some  increases  are  necessary 
in  order  to  insure  the  financial  ability  of  the  utility  to  continue  in  the  ren¬ 
dition  of  service.  But  rates  should  not  be  increased  solely  because  the  man¬ 
agement  may  consider  that  its  return  is  less  than  it  is  entitled  to  ask  in 
normal  times. 

“We  believe  that  so  far  as  possible  within  the  range 'of  reasonable  require¬ 
ments,  present  rates  should  be  stabilized  for  the  duration ;  and  so  long  as 
there  is  a  ceiling  on  prices  of  other  human  necessities,  the  rates  for  utility 
services  if  within  the  range  of  reasonableness  should  be  ‘frozen’  and  cer- 
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rights  of  intervention  were  effectively  nullified  by  the  rulings 
of  the  Commission  majority. 

II 

THE  FUNCTION  AND  DUTIES  OF  THE  COMMISSION 

A.  The  Commission’s  statutory  duty  was  to  fix  fair  and  rea¬ 
sonable  rates  notwithstanding  the  sliding-scale  arrange¬ 
ment 

*  • 

The  Commission  and  the  Company  have  taken  the  position 
that  the  primary  function  of  the  Commission  was  to  fix  rates 
or  charges  in  accordance  with  the  formula  adopted  in  the  slid¬ 
ing-scale  arrangement.  Such  position  was  obviously  taken 
under  the  mistaken  theory  that  the  adoption  of  the  sliding- 
scale  arrangement  superseded  the  Commission’s  other  obliga¬ 
tions  and  duties  under  the  Public  Utility  Act.  The  Commis¬ 
sion  and  Company  also  adhered  mistakenly  to  the  view  that 
their  fidelity  to  the  sliding-scale  arrangement  precluded  the 
Commission  from  giving  full  effect  to  the  aims  and  purposes 
of  the  legislative  Acts  and  executive  orders  designed  to  secure 
economic  stabilization.  Such  positions  were  wholly  emmeou|s. 

The  primary  duty  of  the  Commission  in  the  field  of  utility 
rates  or  charges  is  to  fix  and  maintain  just,  reasonable,  and 
non-discriminatory  rates  or  charges.21  Paragraph  2  of  the 
Act 22  requires  that  all  rates  or  charges  of  public  utilities  shall 

tainly  should  not  be  regulated  upon  precisely  the  same  considerations  sls 
prevail  in  normal  times. 

“However,  this  does  not  mean  that  rates  which  may  be  shown  to  be 
unreasonably  high  shall  be  frozen  at  such  levels.  We  shall  decrease  such 
rates  as  occasion  may  demand.  Moreover,  we  recognize  that  it  may  be 
necessary  from  time  to  time  to  remove  unjust  discriminations.  Such  matters 
will  be  given  attention  as  occasion  may  arise.” 

a  Paragraphs  2,  18,  44,  88  of  the  Act  (37  Stat.  Section  43.  D.  C.  Code, 
1940). 

"Par.  2.  That  every  public  utility  doing  business  within  the  District  of 
Columbia  is  required  to  furnish  service  and  facilities  reasonably  safe  aijid 
adequate  and  in  all  respects  just  and  reasonable.  The  charge  made  by  any 
such  public  utility  for  any  facility  or  services  furnished,  or  rendered,  or  to 
be  furnished  or  rendered,  shall  be  reasonable,  just,  and  nondisc riminatory. 
Every  unjust  or  unreasonable  or  discriminatory  charge  for  such  facility  or 
service  is  prohibited  and  is  hereby  declared  unlawful.  Every  public  utility 
is  hereby  required  to  obey  the  lawful  order  of  the  Commission  created  by 
this  action. 
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be  reasonable,  just,  and  non-discriminatory,  and  declares  un¬ 
lawful  every  unjust  or  unreasonable  or  discriminatory  rate  or 
charge.  And  there  is  nothing  in  Paragraph  18,  which  permits 
the  making  of  a  sliding-scale  arrangement,  which  relieves  the 
Commission  of  this  statutory  and  paramount  duty  to  fix  just, 
reasonable,  and  non-discriminatory  rates. 

.  Such  Paragraph  18,  specifically  recognizes  that  a  sliding-scale 
arrangement  may  later  require  revision  by  providing  that  the 
Commission  shall  have  the  right  and  power  to  make  such  other 
and  further  changes  in  rates,  charges,  and  regulations  as  found 
necessary  and  reasonable  “notwithstanding  any  such  arrange¬ 
ment  and  mutual  agreement.” 

The  Commission  cannot  escape  its  obligations  and  duties  as 
fixed  by  the  Congress.  Nor  can  it  bargain  or  contract  them 
away.  As  stated  by  this  Court,  speaking  through  Chief  Justice 
Wheat,  in  Potomac  Electric  Power  Co.  v.  Public  Utilities  Com¬ 
mission,  Equity  No.  35341,  concerning  a  sliding-scale  arrange¬ 
ment  relative  to  the  rates  or  charges  of  that  company ; 

Neither  that  decree  (the  so-called  Consent  Decree) 
nor  the  agreement  upon  which  it  was  based,  had,  or 
could  have  had,  under  the  statute,  the  effect  of  settling 
permanently  the  question  of  the  proper  rates  to  be 
charged  by  the  plaintiff.  The  question  presents  a  con¬ 
tinuing  problem  to  be  solved  from  time  to  time  as  it 
arises.  So  is  the  power  of  the  Commission  to  solve  it  a 
I  continuing  power,  to  be  exercised  from  time  to  time  ac¬ 
cording  to  need.  Correspondingly,  the  duty  of  the  Com¬ 
mission  is  a  continuing  duty.  Neither  a  court  decree  nor 
an  agreement  can  deprive  the  Commission  oj  that  power 
or  absolve  it  from  that  duty. 

1 

The  Commission  itself  recognized  the  validity  of  this  prin¬ 
ciple  in  the  very  order  which  approved  the  sliding-scale  ar¬ 
rangement  with  the  Washington  Gas  Light  Company.  In  the 
Commission’s  Order  No.  1458  of  December  13,  1935,  it  was 
said : 

!;  '  The  Commission  early  recognized  that  if  any  such 

arrangement  was  to  be  of  real  value  it  should  be  suffi- 
'•  ciently  flexible  in  its  provisions  to  meet  changing  condi- 
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tions  in  such  manner  as  to  avoid  injustice  to  die  con¬ 
sumers  or  the  companies  and  at  the  same  time -to  permit 
timely  benefits.  To  endure  it  must  be  susceptible  of 
such  modification  botl^as  to  substance  and  form  as  t  tie 
facts  or  conditions  from  time  to  time  may  require. 

The  principle  that  the  Commission’s  power  and  duty  to  fix 
•fair  and  reasonable  rates  is  of  a  continuing  character  and  can¬ 
not  be  altered  by  any  sliding-scale  arrangement  is  supported  by 
a  long  line  of  cases  holding  that  the  power  to  regulate  raves 
cannot  be  bargained  away  in  the  absence  of  clear  and  unmis¬ 
takable  grant  of  power  to  enter  into  a  formal  and  rigid  rate 
contract.  Railroad  Commission  Cases,  116  U.  S.  307 ;  Freeport 
W ater  Co.  v.  Freeport,  180  U.  S.  587.  The  Public  Utilities  Act 
of  the  District  of  Columbia  confers  no  such  power.  On  the  con¬ 
trary,  the  statute  expressly  empowers  the  Commission  to  exer¬ 
cise  its  continuing  function  even  when  a  sliding-scale  arrange¬ 
ment  is  in  effect.  In  the  face  of  the  clear  statutory  authority 
and  obligation  of  the  Commission,  the  sliding-scale  arrange¬ 
ment  was  not  a  bar  to  the  exercise  of  the  Commission’s  author¬ 
ity.  Now  can  the  Commission  properly  and  legally  use  such 
an  arrangement  as  a  shield  to  hide  behind  in  order  to  escape 
such  duty  and  obligation. 

The  failure  of  the  Commission  to  carry  out  its  statutory 
obligation  and  its  effort  to  construe  the  sliding-scale  arrange¬ 
ment  as  a  binding  contract  was  in  substantial  part  the  reason 
for  the  setting  aside  of  its  Order  No.  2401  of  October  13.  1012. 
The  District  Court  expressly  held  that  the  sliding-scale  ar¬ 
rangement  was  not  a  contract,  certainly*  not  one  which  binds 
the  public.  The  court  also  held  that  “it  must  give  way  to  public 
policy  and  Congressional  enactment  which  expresses  that  pol¬ 
icy”  (Co.  App.  19).  This  Court  should  sustain  the  holding  of 
the  District  Court. 

Since  present  economic  conditions  are  wholly  different  th  an 
they  were  when  the  sliding  scale  was  entered  into,  the  Com¬ 
mission  should  have  considered  it  its  normal  function  as  a  rite 
making  agency  to  review  the  basic  formula  agreed  upm. 
Atchison,  Topeka  &  Santa  Fe  Railway  Co.  v.  United  Staves, 
284  U.  S.  248.  This  responsibility  of  the  Commission  was 
ignored. 
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This  Commission  was  created  in  the  public  interest;  to  pro¬ 
tect  the  public  interest.  Although,  in  fixing  rates  or  charges 
of  a  public  utility,  the  Commission  must  duly  consider 
the  financial  position  of  the  utility,  it  cannot  wholly  subserve 
the  public  welfare  to  that  of  the  company.  To  do  so,  as  it  has 
here,  destroys  the  purpose  for  which  this  Commission  was 
created. 

II 

B.  The  duty  of  the  Commission  to  give  effect  to  the  aims  and 
purposes  of  the  economic  stabilization  acts  and  Executive 
orders  issued  thereunder 

Section  1  of  the  Act  of  October  2, 1942,  amending  the  Emer¬ 
gency  Price  Control  Act  of  1942,  provides,  among  other 
things: 

That  in  order  to  aid  in  the  effective  prosecution  of 
the  war,  the  President  is  authorized  and  directed,  on 
or  before  November  1,  1942,  to  issue  a  general  order 
stabilizing  prices,  wages,  and  salaries  affecting  the  cost 
of  living;  and,  except  as  otherwise  provided  in  this  act, 
such  stabilization  shall  so  far  as  practicable  be  on  the 
basis  of  the  levels  which  existed  on  September  15, 1942: 

Pursuant  to  such  authorization  and  direction  of  Congress, 
the  President  did  on  October  3,  1942,  issue  Executive  Order 
No.  9250,  paragraph  4,  Title  1  of  which  provides  as  follows: 

The  guiding  policy  of  the  Director  and  of  all  depart¬ 
ments  and  agencies  of  the  Government  shall  be  to  sta¬ 
bilize  the  cost  of  living  in  accordance  with  the  Act  of 
October  2,  1942;  and  it  shall  be  the  duty  and  responsi¬ 
bility  of  the  Director  and  of  all  departments  and  agencies 
of  the  Government  to  cooperate  in  the  execution  of, 
such  administrative  programs  and  in  the  development 
of  such  legislative  programs  as  may  be  necessary  to  that 
end.  The  administration  of.  activities  related  to  the 
national  economic  policy  shall  remain  with  the  depart¬ 
ments  and  agencies  now  responsible  for  such  activities, 
but  such  administration  shall  conform  to  the  directives 
on  policy  issued  by  the  Director. 
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This  Executive  Order  No.  9250  carries  such  force  and 
as  though  it  were  in  fact  a  part  of  the  Congressional 
pursuant  to  which  it  was  promulgated.  Accordingly,  to 
extent  indicated  in  order  and  the  Act  of  October  2,  1942, 
enabling  acts  of  all  Government  departments  and  agencies 
amended  to  the  extent  necessary  to  fulfill  the  purposes  of 
order  and  the  Act.23 

Article  I,  Section  8,  Clause  17  of  the  Constitution  gives  to 
the  Congress  the  power  “To  exercise  exclusive  Legislation  in 
all  Cases  whatsoever,  over  such  District  (not  exceeding  ten 
Miles  square)  as  may,  by  Cession  of  particular  States,  and  the 
Acceptance  of  Congress,  become  the  Seat  of  the  Government  of  . 
the  United  States,  .  .  . 

The  Public  Utilities  Commission  is  a  body  created  by  the 
Congress.  As  such  it  is  merely  an  administrative  agency  en¬ 
dowed  with  only  such  power  as  is  given  to  it  by  Congressional 
enactment24 

The  Public  Utilities  Commission  of  the  District  of  Columbia 
is  composed  of  three  commissioners  as  follows:  (1)  The  En¬ 
gineer  Commissioner  of  the  District  of  Columbia,  who  is  an 
officer  of  the  Corps  of  Engineers,  U.  S.  Army;  and  (2)  two 
persons  appointed  by  the  President,  by  and  with  the  advice  and 
consent  of  the  Senate.25  As  such,  they  are  administrative  offi¬ 
cers  of  the  Federal  Government. 

The  Commission  is  a  creation  of  Congress,  a  department  or 
agency  of  the  Federal  Government.  It  is,  therefore,  subj<jct 
in  all  respects  to  the  will  of  Congress.  >  In  promulgating  Execu¬ 
tive  Order  No.  9250  the  President  was  following  the  direction  of 
Congress  in  stating  that  “The  guiding  policy  of  all  departments 
and  agencies  of  the  Government  shall  be  to  stabilize  the  cost 
of  living  in  accordance  with  the  Act  of  October  2, 1942.” 

”  Leon  Henderson,  Price  Administrator,  v.  Washington,  Marlboro  and  An¬ 


napolis  Motor  Lines,  Inc.,  132  F.  (2d)  729. 

** Patrick  v.  Smith,  43  F.  (2d)  924.  60  App.  D.  C.  6;  District  of  Columbia 
v.  Bailey,  171  U.  S.  161, 176, 18  S.  Ct.  868,  874 ;  Coughlin  v.  D.  C.,  25  App.  D  C. 
251 ;  Crosson  v.  D.  C.,  2  F.  (2d)  924,  55  App.  D.  C.  121 ;  Neild  v.  D.  C-,  110  F. 
(2d)  246,  71  App.  D.  C.  306;  Wash.  A.  d  Mt.  Vernon  Ry.  v.  Dovcney,  236  U  S. 
190,  35  S.  Ct  40& 

“Paragraph  97  of  the  Public  Utilities  Act  (37  Stat  Section  43,  D.  C- 
Code,  1940). 
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It  follows  that  the  Public  Utilities  Commission  is  a  depart¬ 
ment  and  agency  of  the  Government  within  the  meaning  and 
intent  of  Paragraph  4  to  Title  I  of  Executive  Order  No.  9250. 
Accordingly,  the  Commission  is  bound  by  the  Constitution  and 
statutes,  and  particularly  by  the  Act  of  October  2, 1942,  to  con¬ 
form  the  exercise  of  its  functions  to  said  Executive  Order. 

* 

In  a  case 28  arising  under  the  Act  of  October  2, 1942,  this  Court 
has  declared: 

“As  it  [the  Act  of  October  2,  1942]  was  enacted  subsequent 
td  the  Interstate  Commerce  Act  it  supersedes  that  Act  to  what¬ 
ever  extent  may  be  necessary  to  achieve  its  purposes.  Its 
clearly  expressed  purpose  was  to  stabilize  prices,  wages  and 
salaries,  affecting  the  cost  of  living,  upon  the  basis  of  the  levels 
which  existed  on  September  15, 1942.” 

The  Act  of  October  2,  1942,  bears  the  same  relation  to  the 
statutes  governing  the  Public  Utilities  Commission  as  it  does 
to  the  Interstate  Commerce  Act.27  Accordingly,  the  October 
Act,  to  the  extent  necessary  to  achieve  its  purpose  of  economic 
stabilization,  would  supersede  the  earlier  acts  prescribing  the 
duties  and  functions  of  the  Commission  if  and  to  the  extent 
that  they  were  inconsistent. 

In  point  of  fact,  however,  the  relation  between  those  earlier 
acts,  properly  conceived,  and  the  October  Act  is  not  that  of  in¬ 
consistent  statutes.  As  the  Interstate  Commerce  Commission 
explained  in  its  decision  reducing  railroad  freight  rates  in  Ex 
parte  No.  148;  “The  Interstate  Commerce  and  the  Price  Con¬ 
trol  and  Stabilization  Acts  declare  important  congressional 
policies  which  are  not  contradictory,  but  are  complementary.” 

This  is  not  to  say,  however,  that  the  October  Act  merely  adds 
one  additional  factor  for  the  Public  Utilities  Commission  to 
consider  in  passing  on  a  rate  increase.  It  may  be  assumed  that, 
without  any  new  statutory  admonition,  it  would  have  been  the 
duty  of  the  Commission  to  consider  fully  the  inflation  hazard  in 

34  Henderson,  Price  Administrator,  v.  Washington,  Marlboro  and  Annapolis 
Motor  Lines,  Inc.,  supra. 

”  It  should  be  noted,  moreover,  that  Paragraph  90  of  the  Public  Utilities 
Act  (37  Stat.  §  43,  D.  C.  Code,  1940)  in  directing  the  Commission  to  en¬ 
force  section  43,  also  directs  It  “to  enforce  *  *  *  all  other  laws  relating 
to  public  utilities.” 
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passing  on  rate  increases  and  so,  indeed,  the  OPA  contended 
this  proceeding  prior  to  the  October  Act.  What  the  Act 
October  2  has  done  is  to  add  a  complementary  requirement 
the  existing  requirement  that  the  rates  under  the  Commission 
jurisdiction  be  “just  and  reasonable.” 

When  a  public  utility  subject  to  the  Commission  seeks  air 
increase  over  a  rate  prevailing  on  September  15, 1942,  it  is  now 
the  duty  of  the  utility  to  prove  to  the  satisfaction  of  the  Com¬ 
mission  that  either  (1)  the  rate  is  “necessary  *  *  *  to 

correct  a  gross  inequity”  or  (2)  the  increase  is  “necessary  to  aid 
in  the  effective  prosecution  of  the  war.” 

These  are  the  standards  which  the  October  Act  prescribes  in 
order  to  justify  any  rate  increase  above  the  September  15,  1942 
level.  In  determining  whether  an. 


.^necessary 


asi 


either  of  these  purposes,  the  Commission  shouBaapply  the  b 
standards  which  are  prescribed  in  its  own  statute.  Unlesi 
public  utility  company  proves  that  the  existing  rate  is  not  j 
and  reasonable,  as  those  terms  must  be  understood  in  time 
war  and  threatened  inflation,  then  there  is  no  showing  tha 
rate  increase  is  needed  either  to  correct  a  gross  inequity  or 
aid  in  the  effective  prosecution  of  the  war. 

If.  of  course,  a  public  utility  company  proved  to  the  satisfy 
lion  of  the  Commission  that  its  existing  rates  were  unjust 
unreasonable,  even  by  wartime  standards,  then  a  rate  mere 
would  be  justified.  However,  such  an  increase  would  be  justi 
fied  only  to  the  extent  necessary  to  render  the  new  rate  j 
and  reasonable  under  wartime  standards. 

Ill 

The  Court  properly  set  aside  the  Commission’s  Order  of 
October  13,  1942,  since  it  was  issued  without  prior  notice  to 
the  Director  of  Economic  Stabilization  as  required  by  the 
Act  of  October  2, 1942 
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The  Act  of  October  2,  1942,  provided  for  a  comprehensive 
broadening  of  national  price  control  in  view  of  the  recognition 
by  Congress  that  over-all  control  of  all  factors — wages,  fa|*m 
prices,  commodity  prices — was  essential  to  prevent  economic 
disaster.  It  was  intended  to  eliminate  the  weaknesses  and 
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limitations  of  the  earlier  price  control  act  enacted  in  January- 
1942.  It  is  true  that  the  original  price  control  act  did  not  give 
the  Price  Administrator  authority  to  regulate  rates  and  charges 
of  common  carriers  or  other  public  utilities.  However,  this  did 
not  mean  that  utility  or  common  carrier  rates  could  be  estab¬ 
lished  or  increased  without  giving  effect  to  the  stabilization 
program.  Since  fair  and  reasonable  utility  rates  must  be  predi¬ 
cated  upon  existing  conditions,  they  should  and  must  give  effect 
to  changing  economic  emergency  or  war  conditions.  The  exist¬ 
ing  state  and  Federal  regulatory  agencies  were  therefore  ex¬ 
pected  to  carry  out  the  national  policy  in  the  utility  field.  The 
decision  of  the  Wisconsin  Public  Service  Commission  in  the 
Wisconsin  Telephone  Company  case  (43  P.  U.  R.  (N.  S.)  193) 28 
is  proof  of  the  recognition  of  such  duty  and  obligation  by  a 
Commission  which  early  responded  to  its  national  obligation. 

In  order  to  assure  that  the  national  program  would  be  given 
adequate  consideration  and  effect,  the  stabilization  act  of  Octo¬ 
ber  2  provided  2*  that  no  utility  or  common  carrier  might  in¬ 
crease  its  rates  over  and  above  the  rates  charged  on  September 
15, 1943,  without  first  giving  30  days’  notice  to  the  President,  or 
his  designated  representative,  and  consenting  to  intervention 
by  the  agency  before  the  authority  having  jurisdiction  to  con¬ 
sider  such  proposed  increase.  The  object  of  this  provision  was 
to  permit  full  participation  and  intervention  by  the  President 
6r  his  representative  in  utility  rate  increase  proceedings,  “fol¬ 
lowed  by  such  appropriate  showing  as  he  may  wish  to  make.”  s;> 

While  the  District  Court  held  that  the  Commission’s  order 
of  October  13  wTas  entered  without  adequate  consideration  or 
effect  to  the  Act  of  October  2,  the  Commission  and  the  Company 
argue  here  as  they  did  before  the  lower  Court  that  they  fully 
complied  with  the  Act.  We  propose  to  demonstrate  that  the 

*  See  footnote  20  supra. 

w(Sec.  1)  “•  *  *  Provided,  that  no  common  carrier  or  other  public 
utility  shall  make  any  general  increase  in  its  rates  or  charges  which  were  in 
effect  on  September  15,  1942,  unless  it  first  gives  thirty  days’  notice  to  the 
President,  or  such  agency  as  he  may  designate,  and  consents  to  the  timely 
intervention  by  such  agency  before  the  Federal,  state,  or  municipal  author¬ 
ity  having  jurisdiction  to  consider  such  Increase.” 

"Leon  Henderson,  Price  Administrator,  Office  of  Price  Administration  v. 
Washington,  Marlboro  and  Annapolis  Motor  Lines,  Inc.,  132  F.  (2d)  729. 
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District  Court  properly  found  that  the  Commission  entered 
its  Order  of  October  13  without  fulfilling  its  obligations  under 
the  stabilisation  acts. 

The  Act  declares  that  no  common  carrier  or  public  utility 
shall  make  any  general  increase  in  its  rates  or  charges  which 
were  in  effect  on  September  15,  1942,  unless  it  first  gives  30 
•days’  notice  to  the  President  or  his  designated  agent  and  con¬ 
sents  to  his  timely  intervention. 

This  statute  was  signed  by  the  President  on  October  2, 1912, 
and  on  October  3  the  President  issued  Executive  Order  No.  9250, 
in  which  he  designated  the  Director  of  Economic  Stabilization 
as  his  agent  to  receive  notice.31  It  is  true  that  the  proceeding 
before  the  Commission  in  this  case  had  been  closed  prior  to 
October  2.  This  premature  closing  of  the  case  resulted  from 
the  arbitrary  rulings  of  the  Commission  limiting  the  scope  of 
the  proceeding  and  its  refusal  to  reconsider  the  sliding-scale 
arrangement  in  the  light  of  current  economic  conditions  and 
the  stabilization  program. 

The  statute  required  not  merely  notice  but  also  required  con¬ 
sent  to  timely  intervention.  This  can  mean  but  one  thing, 
namely,  that  notice  be  given  to  the  Director  in  order  that  he 
may  timely  intervene  before  the  regulatory  agency.  If  he  is 
to  timely  intervene,  he  must  obviously  be  given  an  opportunity 
through  notice  to  intervene  before  the  entry  of  an  order  grant¬ 
ing  an  increase.  Since  the  Act  provided  for  specific  steps  to  be 
taken  to  prevent  rates  from  exceeding  actual  charges  made  on 
September  15,  1942,  to  place  upon  the  Director  the  extraordi¬ 
nary  and  heavy  burden  of  establishing  that  an  increase  already 
authorized  by  a  regulatory  agency  was  inflationary  is  to  reverse 
the  basic  intention  of  the  Act.  The  burden  of  proof  must  rest 
upon  the  utility  or  carrier  seeking  an  increase  over  and  above 
the  rates  in  effect  on  September  15  to  demonstrate  by  clear 
.and  convincing  evidence  that  to  require  it  to  continue  to  operate 
at  existing  rates  would  cause  an  undue  hardship,  or  that  the 
higher  rates  are  required  to  eliminate  a  gross  inequity  or  to 
aid  in  the  prosecution  of  the  war.  The  Director  of  Econoihic 

"“The  Director  shall  be  the  agency  to  receive  notice  of  any  increase  in 
the  rates  or  charges  of  common  carriers  or  other  public  utilities  as  provided 
in  the  aforesaid  Act  of  October  2, 1942”  (Title  VI,  Sec.  4). 
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Stabilization  who,  by  Executive  Order  No.  9328  had  been  des¬ 
ignated  by  the  President  as  his  representative  to  administer 
this  provision,  had  been  given  no  notice  by  the  Company  prior 
to  October  13.  It  has  not  been  denied  that  the  first  notice 
received  by  the  Director  was  the  following  statement  of  Chair¬ 
man  Flanagan  appearing  in  the  Public  press: 

“I  am  assured  by  the  Company  that  it  (the  Company) 
will  give  appropriate  notice  to  the  Hon.  James  F.  Byrnes 
in  compliance  with  the  recent  Act  of  Congress  amending 
the  Emergency  Price  Control  Act  of  1943,  and  that  such 
notice  will  be  accompanied  by  a  copy  of  the  findings  and 
order  of  this  Commission”  (R.  974,  1062). 32 

It  is  clear,  then,  that  as  of  October  13,  1942,  the  statute  had 
not  been  complied  with  by  the  Company.  The  Company  had 
’  given  no  notice  to  the  Director,  and  the  Commission  knew  that 
fact  at  the  time  of  the  entry  of  its  order  (because  Chairman 
Flanagan  announced  in  the  public  press  that  notice  would  be 
given  subsequently).  It  was  obvious  that  the  Chairman  was 
mistaken  as  to  the  character  of  cooperation  necessarily  called 
for  by  the  President’s  Order  No.  9250. 

1  But  the  Company  and  the  Commission  argue  that  the  Act 
of  October  2  was  complied  with  because  the  Price  Administrator 
had  already  been  permitted  to  intervene  in  this  case.  This  is 
indeed  a  novel  argument,  for  it  means  that  the  Company  was 
relieved  of  its  legal  obligation  under  the  Act  by  the  fact  that 
the  Director  later  appointed  the  Price  Administrator  as  the 
President’s  and  his  agent  to  administer  Sec.  1  of  the  Act  of 
October  2,  and  the  Price  Administrator  had  been  permitted  to 
intervene  in  the  original  proceeding  before  the  Commission. 
That  this  contention  was  without  legal  merit  was  forcibly  stated 
by  the  dissenting  opinion  of  Commissioner  Hankin  but  ignored 
by  the  majority,  when  he  asserted : 

The  fact  that  the  Office  of  Price  Administration  has 
intervened  in  this  case  is  in  no  manner  sufficient  com¬ 
pliance  with  this  Act  of  Congress.  The  history  of  this 
legislation  indicates  that  Congress  was  quite  well  aware 

•  **  The  Commission  and  the  Company  introduced  no  documents  in  the  rec¬ 

ords  explaining  how  this  assurance  had  been  secured. 
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of  the  fact  that  the  Office  of  Price  Administration  had 
intervened  in  this  case.  It  was  a  matter  of  common 
knowledge,  of  which  Congress  must  have  taken  legisla¬ 
tive  notice,  that  the  intervention  by  the  Office  of  Price 
Administration  was  beset  by  all  types  of  limitations  in 
the  prosecution  of  this  case.  Nevertheless,  Congress 
enacted  this  statue,  and  a  reasonable  inference  is  that 
the  agency  designated  by  the  President  would  have  tjbe 
right  to  appear  before  this  Commission  and  present  suph 
facts  as  he  may  deem  advisable  pertaining  to  all  mat¬ 
ters  which  are  involved  in  rate  making.  Therefore,  the 
fact  that  an  agency  of  the  Federal  Government  had 
already  participated  in  the  hearing  in  this  case  in  no  w  ay 
absolves  this  Commission  from  its  duty  of  holding  up 
any  order  increasing  rates  until  the  Director  of  Economic 
Stabilization  will  have  had  his  thirty  days’  notice  and  an 
opportunity  to  intervene  (App.  2-3). 

We  have  pointed  out  that  while  the  Price  Administrator  was 
permitted  to  intervene,  his  participation  in  the  original  pro¬ 
ceeding  was  so  limited  as  to  nullify  his  participation  in  the 
case.33  Moreover,  he  was  acting  under  the  earlier  price  control 
act,  while  he  was  now  to  act  under  the  Act  of  October  2,  wi  th 
its  more  definite  restrictions  against  price  increases  in  excess 
of  prices  in  effect  on  September  15, 1942.  The  argument  of  the 
Commission  and  Company  that  their  illegal  treatment  of  tlhe 
Price  Administrator’s  rights  constitutes  full  legal  recognition 
of  the  rights  of  the  Director  of  Economic  Stabilization  and  ijhe 
President  under  the  Act  of  October  2,  1942,  can  hardly  con¬ 
stitute  the  basis  for  reversal  of  the  decree  of  the  District  Cou  rt. 

The  Commission’s  order  of  October  13  also  constitutes  an 
illegal  and  arbitrary  act  under  the  Public  Utilities  Act  of  the 
District  of  Columbia.  This  act  required  the  establishment  of 
fair  and  reasonable  rates.  It  was  a  law  also  enacted  by  Con- 
• 

**  See  dissenting  opinion  of  Commissioner  Hankin  to  Order  in  Case  No.  24 
in  which  he  stated  (App.  48) : 

“The  majority  opinion  enumerates  a  list  of  detailed  steps  in  the  inter¬ 
vention  of  Counsel  for  the  Office  of  Price  Administration,  giving  the  im¬ 
pression  that  he  had  full  opportunity  to  be  heard.  The  record,  however,  is 
replete  with  evidence  that  the  treatment  accorded  to  him  in  effect  nullified 
his  intervention.” 
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gress.  Under  its  own  statute  it  is  required  to  enforce  not  only 
its  own  act  but  also  other  laws  relating  to  public  utilities. 
(Paragraph  90.)  The  Act  of  October  2  was  another  law  affect¬ 
ing  public  utilities  within  its  jurisdiction,  and  the  Commis¬ 
sion  was  under  a  duty  by  its  own  statute  to  aid  in  the  enforce¬ 
ment  of  that  act.  In  discharging  its  function  under  the  Public 
Utilities  Act,  the  Commission  created  by  Congress  and  ap¬ 
pointed  by  the  President  was  under  a  command  by  the 
President  to  cooperate  with  the  national  government  in  its  life 
and  death  struggle  to  preserve  our  economic  structure  during 
this  war.  The  majority  of  the  Commission  arbitrarily  refused 
to  cooperate  with  the  national  government  or  to  fulfill  this 
statutory  duty  when  it  (1)  restricted  the  intervention  by  the 
Price  Administrator  in  the  original  proceeding,  (2)  entered 
the  order  of  October  13  without  prior  notice  to  the  Director, 
(3)  refused  to  vacate  the  order  pending  a  new  hearing  as  re¬ 
quested  by  the  Director,  (4)  refused  to  grant  the  Director  the 
full  right  of  intervention,  and  (5)  denied  their  petitions  for  re¬ 
consideration  which  preceded  these  appeals.  And  the  Com¬ 
pany  failed  to  serve  notice  upon  the  Director  in  compliance  with 
the  Act  of  October  2.  It  should  not  now  be  permitted  to  profit 
by  the  October  13  order  authorizing  the  increase  in  rates. 

.IV 

The  Price  Administrator,  also,  was  denied  a  fair  hearing, 

in  that  the  scope  of  the  inquiry  was  improperly  limited 

throughout  the  proceedings 

Although  the  Commission,  on  August  18, 1942,  with  Chairman: 
Hankin  presiding,  granted  the  Price  Administrator  leave  to 
intervene  and  become  a  party  to  the  proceeding  without  any 
limitation  (R.  9)  (Co.  App.  69-73),  it  soon  was  evident  that 
the  proceeding  was  to  be  limited  to  the  application  of  the  slid¬ 
ing-scale  arrangement  of  1935,  without  regard  to  the  profound 
change  in  conditions  that  had  taken  place  since  that  date.34 

**  The  Chairman  (Flanagan  became  chairman  on  September  1, 1942)  on  Sep¬ 
tember  8  stated  that  questions  pertaining  to  the  basic  elements  of  that  ar¬ 
rangement  were  not  within  the  scope  of  the  proceeding  ( R.  934-937)  ( Co.  App. 
321-123) .  On  this  ground,  the  Commission  sustained  the  Company’s  objection 
to  a  question  relating  to  the  Company’s  depreciation  expense  charged  for 
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Counsel  for  the  Commission  not  only  admit  that  the  Com¬ 
mission  limited  the  scope  of  the  hearing  but  insist  that  the 
Commission  could  do  nothing  else  under  its  regulations  govern¬ 
ing  its  procedure.  In  its  brief  (p.  4)  it  is  asserted : 

The  petition  of  intervention  and  motions  made  by 
counsel  in  support  thereof  unsuccessfully  sought  to 
enlarge  the  scope  of  the  hearings  to  permit  the  inter¬ 
vener  to  attack  Order  No.  1458,  promulgated  in  1935, 
and  to  have  the  Commission  reconsider  the  basic  prin¬ 
ciples  of  the  sliding-scale  plan  and  to  revise  that  plan. 
The  Commission  overruled  the  motion  to  enlarge  the 
scope  of  the  hearing  and  to  reconsider  the  basic  pri 
ciples  and  elements  of  the  sliding-scale  plan,  and  pro¬ 
ceeded  with  the  hearing  pursuant  to  the  provisions  of 
the  order  of  investigation  and  the  statutory  notice  (fe. 
613-614,  767,  768  in  No.  8502). 

Moreover,  a  whole  section  of  its  brief  (p.  18-33)  is  devoted 
to  a  discussion  of  its  contention  that  the  proceeding  was.lhjn- 
ited  to  the  sliding-scale  arrangement  in  accordance  with  the 
Commission’s  order  of  March  20,  1942,  setting  the  case  for 
hearing.  At  page  24  this  statement  appears : 

The  entire  case  presented  by  the  interveners  was  for 
the  purpose  of  attacking  Order  No.  1458  and  any  pro- 

income-tax  purposes  ( R.  976) ;  and  sustained  the  Company’s  objections  to 
questions  concerning  the  propriety  of  the  arrangement’s  provisions  for  de¬ 
preciation  (R.  1224-1236)  (App.  119-125).  These  latter  questions  were  di¬ 
rected  to  the  propriety  of  computing  interest  at  4  per  cent  on  the  resei-ve 
balance,  while  the  rate  of  return  was  computed  at  the  .higher  rate  of  <S% 
p^r  cent.  The  Commission  also  granted  a  motion  to  strike  out  Mr.  Joseph's 
testimony  concerning  the  amounts  of  depreciable  and  non-depreciable  property 
in  the  rate  base  upon  which  depreciation  expense  was  being  computed  (R. 
835-1305)  (Co.  App.  161-166)  ;  it  also  first  ruled  out  Exhibit  8  on  the  ground 
that  it  was  “in  direct  variance  with  the  calculation  called  for  under  |he 
sliding-scale  arrangement”  (R.  1309-1311,  1319)  (App.  129-130),  although 
later  this  Exhibit  was  admitted  after  opposing  counsel  had  indicated  their 
willingness  that  it  be  admitted  (R.  1340-1342)  (App.  132-133).  The  limita¬ 
tion  of  the  issues  to  the  mechanical  application  of  the  arrangement’s 
provisions  was  emphasized  by  the  Chairman  on  September  11,  when  he  stated 
the  decision  must  be  made  under  the  arrangement  of  1935  “as  it  exists  and 
not  as  someone  would  like  to  have  it  reconstructed  •  *  *  That  duty  Is 
the  job  of  the  Commission  and  that  is  the  job  that  shall  be  done”  (R.  1Q?1  > 
(Co.  App.  132). 
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ceeding  pursuant  thereto.  The  interveners  sought  by 
their  motions  and  argument  to  take  from  the  Commis¬ 
sion  the  control  of  the  proceedings  and  substitute  new 
issues  not  covered  by  the  order  of  investigation  and  the 
statutory  notice. 

Following  this  statement,  counsel  cite  a  number  of  cases  (of 
which  none  are  in  point) 35  which  purport  to  support  their  argu¬ 
ment  that  OPA  and  OES  had  no  greater  rights  than  any  other 
intervener  and,  therefore,  could  not  broaden  the  issues. 

We  admit  the  Price  Administrator,  acting  first  on  his  own 
behalf  and  after  October  2  on  behalf  of  the  Director  of  Eco¬ 
nomic  Stabilization  as  well,  attempted,  but  in  vain,  to  in  fact 
broaden  the  scope  of  the  proceedings.  Every  reasonable  step 
■was  taken  in  an  effort  to  convince  the  Commission  that  the 
rates  could  not  be  increased  without  giving  a  substantial  effect 
to  the  stabilization  program,  that  the  rates  should  not  be 
increased  in  the  absence  of  a  clear  showing  of  hardship.  In 
addition  to  propounding  questions  of  that  sort  described  above, 
he  moved  orally  and  by  written  motion  to  have  the  proceedings 
broadened  so  that  the  record  would  adequately  portray  existing 
conditions,  in  the  light  of  which  the  Commission’s  continuing 
power  and  duty  to  fix  just  and  reasonable  rates  must  be  ex¬ 
ercised.  On  September  14  he  moved  orally: 

i  *  *  *  the  Commission  issue  apropriate  or- 

i  ders  under  which  the  Commission  can  in  the  proceeding 
give  consideration  to  all  relevant  facts  under  which 
fair  and  reasonable  rates  can  be  determined,  by  a  re¬ 
consideration  of  the  sliding-scale  arrangement  in  the 
light  of  economic  conditions  which  we  are  now  in,  in 
the  light  of  the  government’s  program  to  stabilize 

“Typical  among  cases  relied  upon  by  the  Commission  is  Whittaker  v. 
Briexton  Mfff.  Co.,  43  F.  (2d)  4S3,  which  involves  intervention  in  an 
insolvency  case.  The  legal  rights  of  a  private  party  seeking  intervention 
In  private  litigation  can  hardly  be  compared  with  the  rights  of  the  Admin¬ 
istrator  and  the  Director  acting  under  an  Act  of  Congress  enacted  for  the 
purpose  of  carrying  out  a  vital  program  necessary  for  the  successful  prose¬ 
cution  of  the  war.  The  interveners  sought  to  bring  within  the  proceeding 
the  effect  of  the  war  and  the  stabilization  program  upon  the  rights  of  the 
company  for  a  rate  increase. 
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prices,  and  in  the  light  of  all  other  factors  which  the 
Commission  must  as  a  matter  of  law  consider  in  their 
determination  of  fair  and  reasonable  rates  (R.  1253- 
1260)  (Co.  App.  147-151). 

This  motion  was  taken  under  consideration  (R.  1260)  (G>. 
App.  151)  but  no  ruling  was  made  on  it.  On  September  28  the 
.  Price  Administrator  filed  a  written  motion  making  a  similar 
request.  This  petition  was  denied  on  September  30.  (R.  14514) 
(App.  138).  * 

Following  enactment  of  the  Act  of  October  2,  the  Price  Ad¬ 
ministrator  attempted  to  obtain,  on  behalf  of  the  Director  of 
Economic  Stabilization,  a  hearing  which  would  deal  with  these 
broader  issues.  But  this  request,  as  well,  was  denied,  as  has 
already  been  shown. 

Commission  counsel  errs  in  arguing  that  Appellees  improp¬ 
erly  sought  to  broaden  the  issues.  First,  even  if  it  were  tj*ue 
that  the  legal  rights  of  the  Price  Administrator  and  the  Direc¬ 
tor  of  Economic  Stabilization  are  no  greater  than  the  rights  of 
any  other  ordinary  intervener,  the  fact  that  the  Commission 
granted  the  petition  to  intervene  without  limitation  in  itself 
resulted  in  a  broadening  of  the  issues,  since  the  petition  for  in¬ 
tervention  specifically  called  for  a  reconsideration  of  the  slid¬ 
ing-scale  arrangement  in  the  light  of  the  government's  stabili¬ 
zation  program  (Co.  App.  34-37).  The  Company  did  not 
object  to  the  intervention  of  the  Price  Administrator  nor 
did  it  then  suggest  that  the  intervention  should  be  limited. 
Later  when  it  began  to  realize  that  giving  effect  to  the  Govern¬ 
ment's  stabilization  program  might  defeat  its  right  to  a  rate 
increase,  it  began  to  argue  that  the  proceeding  was  further 
limited  as  to  prevent  full  consideration  to  the  stabilization  pro¬ 
gram.  This  view,  as  we  have  shown,  was  readily  approved  by 
the  majority  of  the  Commission. 

Second,  as  the  District  Court  properly  found  that: 

*  *  *  the  Commission  regarded  the  inquiry  within 
narrow  limits  and  within  the  scope  of  the  order  of 
March  20,  as  interpreted  by  the  Commission,  and  that 
the  Commission  closed  its  ears  to  the  insistent  demand 


of  appellants  to  give  consideration  to  the  new  factors 
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required  by  the  Act  of  October  2, 1942.  In  that  respect 
I  find  that  the  action  of  the  Commission  was  arbitrary 
I  and  illegal.  The  right  conferred  upon  the  President 
and  his  representatives  was  not  a  mere  formality.  The 
privilege  of  intervention  is  one  of  substance  and  has 
direct  relation  to  the  avowed  purpose  of  Congress  to 
stabilize  prices,  wages  and  profits. 

It  is  not  so  much  a  question  as  to  whether  the  Commis¬ 
sion  should  enlarge  or  broaden  the  scope  of  its  hearing 
under  the  order  of  March  20  as  to  what  it  should  do  to 
-  fix  reasonable  and  just  rates  as  required  by  the  act  of 
i  October  2, 1942,  which  seeks  to  prevent  inflation.  Such 
question  may  not  be  dismissed  but  must  be  met  and  the 
only  way  to  meet  it  is  to  hear  fully  such  evidence  as  the 
President's  representatives  may  produce  and  other¬ 
wise  make  a  searching  investigation  in  the  light  of  pres¬ 
ent  economic  and  war  conditions  to  determine  whether 
the  proposed  increase  in  rates  will  be  inflationary  in 
character  and  so  contrary  to  the  declared  policy  of 
Congress. 

\ 

We  submit  the  Commission  could  not  authorize  an  increase 
in  rates  after  enactment,  of  the  Emergency  Price  Control  Act 
of  1942  and  particularly  after  the  passage  of  the  amendatory 
Act  of  October  2  without  a  determination  that  the  increase  in 
rates  met  not  merely  the  requirements  of  its  own  Public 
Utilities  Act  but  also  the -standards  of  .  the  price  stabilization 
legislation.  The  Commission  was  thus,  regardless  of  its 
own  rules  of  procedure  or  the  limited  scope  of  its  order  of 
investigation,  bound  to  approve  no  increase  in  rates  affect¬ 
ing  the  cost  of  living  which  was  not  found  absolutely  neces¬ 
sary  under  the  standards  of  the  Act.  It  was  under  a  legal 
duty  to  exercise  the  full  measure  of  its  statutory  powers  to 
prevent  an  increase  in  utility  rates.  It  was.  therefore,  incum¬ 
bent  upon  the  Commission  to  reconsider  all  basic  elements  of 
the  sliding-scale  arrangement.  Only  by  doing  so  could  the 
Commission  find  whether  the  Company  would  be  subjected 
to  undue  hardship  if  a  rate  increase  was  denied,  or  whether 
the  increase  was  necessary  to  cure  a  gross  inequity  or  to  aid 
in  the  prosecution  of  the  war.  The  Commission  having  limited 
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the  scope  of  the  hearing  and  having  failed  to  determine  the 
need  for  the  increase  in  the  light  of  the  stabilization  legislation, 
its  order  of  October  13  granting  the  increase  was  necessarily 
illegal. 

It  must  be  obvious  that  the  reasonableness  of  higher  rates 
in  times  such  as  these  cannot  be  determined  without  a  sutf- 
stantial  examination  of  the  factors  that  go  to  make  up  the 
rates  under  the  sliding-scale  arrangement.  The  matter  of 
rate  of  return  furnishes  a  simple  illustration.  In  1935  the 
question  of  return  might  be  stated:  “Under  the  conditions 
prevailing  in  1935,  is  a  basic  return  of  6V2  per  cent  a  reason¬ 
able  one  for  a  gas  company  engaged  in  business  in  the  Disr 
trict  of  Columbia?”  In  1942  the  question  would  seem  to  be : 
“Is  a  basic  return  of  per  cent  after  all  expenses  including 
war  taxes  reasonable  in  the  light  of  present  economic  condi¬ 
tions  and  in  view  of  the  fact  that  allowance  of  such  a  return 
will  result  in  a  price  increase  at  a  time  when  it  is  of  the  highes  t 
importance  to  prevent  further  increases  in  the  cost  of  living?” 
The  latter  question  obviously  could  not  be  answered  by  a  per¬ 
functory  reference  to  the  Commission’s  answer  in  1935  to  the 
former. 

Support  for  this  position  that  the  Commission  could  net 
fix  rates  today  based  upon  a  fair  rate  of  return  determined  ia 
1935  is  to  be  found  in  a  number  of  decisions  of  the  Supreme 
Court.  That  Court  has  often  recognized  that  changed  eco¬ 
nomic  conditions  must  be  taken  into  account.  And  in.  United 
Railways  and  Electric  Company  v.  West  (1920),  280  U.  S.  234, 
the  court  said  in  part  as  follows: 

What  is  a  fair  return  within  this  principle  cannot 
be  settled  by  invoking  decisions  of  this  court  made 
years  ago  based  upon  conditions  radically  different  from 
those  which  prevail  today.  The  problem  is  one  to  be 
tested  primarily  by  present-day  conditions.** 

Moreover,  upon  the  face  of  the  Company’s  own  proof  it 
was  earning  5  per  cent  upon  the  agreed  undepreciated  rate  base 
without  any  adjustments  in  federal  income  or  other  taxes,  dej- 

**  See  also  Lincoln  Gas  &  Electric  Light  Co.  v.  City  of  Lincoln,  250  U. 
256,  268,  63  L.  Ed.  968,  39  S.  Ct.  454. 
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predation  expense,  and  rate  base.  With  such  a  return  no 
hardship  could  was  shown.  It  was,  therefore,  necessary  to 
reconsider  the  fundamental  elements  of  the  sliding-scale 
arrangement.  The  Commission  did  not  exercise  its  full  legal 
powers  to  prevent  a  rate  increase.  Rather,  it  arbitrarily 
curbed  the  scope  of  the  hearing  under  a  mistaken  view  of  its 
authority  and  legal  obligation.*7 

V 

The  Commission’s  order  granting  the  increase  was  arbitrary 
1  and  illegal,  for  it  was  contrary  to  the  stabilization  program 
of  the  Government  and  to  existing  principles  governing 
the  determination  of  fair  and  reasonable  rates 

We  have  already  demonstrated  that  the  Commission  failed 
to  accord  to  the  Director  the  legal  rights  granted  to  him  by 

**  The  arbitrary  conduct  of  the  Commission  was  further  illustrated  by 
the  dissenting  opinion  of  Commissioner  Hankin : 

“The  ruling  of  the  Commission  sustaining  the  motion  to  strike  the  above 
question  (relating  to  the  question  whether  the  rate  base  should  include 
more  than  the  original  cost),  as  also  its  rulings  in  the  course  of  the  pro¬ 
ceeding,  sustaining  objections  to  information  sought  by  one  of  the  Com¬ 
missioners,  raises  a  question  by  far  more  important  than  the  amount  at 
issue  in  this  proceeding.  It  brings  into  issue  the  propriety  of  the  pro¬ 
ceeding  itself.  Is  it  within  the  proper  function  of  the  Commission  to  rule 
out  questions  asked  by  one  of  the  Commissioners?”  (App.  12) 

And  in  his  dissenting  opinion  on  November  4  Commissioner  Hankin 
asserted : 

“7.  Orders  Nos.  2401  and  2404  did  not  and  do  not  represent  the  action 
of  the  Commission  as  a  body  corporate,  but  were  and  are  in  truth  and  in 
fact  the  action  of  the  Commissioners  acting  individually  since. 

“(a)  The  Commission  itself  never  considered  the  facts  or  the  law  of 
the  case,  prior  to  issuance  of  Orders  Nos.  2401  and  2404,  except  the  one 
question  relating  to  the  applicability  of  the  Act  of  Congress  of  October 
2, 1942,  to  amend  the  Price  Control  Act  of  1942. 

“(b)  No  deliberations  or  conferences  were  had  by  the  Commission  to 
consider  the  facts  and  reasons  set  forth  in  the  minority  opinions  relating 
to  these  orders. 

/  1  “(c)  The  Commission  failed  and  refused  to  follow  its  own  rule  governing 
the  issuance  of  orders  and  opinions  in  cases  where  there  is  a  division  within 
the  Commission.”  (App.  54-65) 

Commissioner  Hankin’s  statement  that  the  order  was  made  without  action 
of  the  full  Commission  indicates  it  was  not  an  order  of  an  administrative 
body  and  therefore  invalid.  Terre  Haute  Oa»  Corp.  v.  Johneon*  47  P.  U.  R. 
<N.  S.)  115,  45,  N.  E.  (2d)  484. 
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Congress  under  the  Act  of  October  2.  But  the  Commission 
and  the  Company  contend  that  the  order  of  October  13th  gives 
adequate  consideration  to  the  stabilization  program  as  well  as 
the  Act  of  October  2.  While  the  District  Court  properly  spt 
aside  the  Commission’s  order  by  holding  that  the  Commission 
had  failed  to  comply  with  the  Act  of  October  2,  we  propose  to 
show  that  the  order  granting  the  increase  was  inflationary  and 
contrary  to  the  stabilization  program  as  well  as  established  legal 
principles  governing  the  determination  of  fair  and  reasonable 
rates. 

There  can  be  no  dispute  but  that  the  success  of  the  war  re¬ 
quires  sacrifices  of  the  highest-  character.  This  means  that  the 
Government  during  the  war.  in  order  to  assure  the  success  of 
its  armed  forces,  has  the  right  to  demand  sacrifices  not  only  of 
life,  but  also  of  money.  When  the  Price  Administrator  filed  his 
intervening  petition  in  this  proceeding  he  was  faced  with  a  con¬ 
tention  by  the  Company  that  the  sliding-scale  arrangement 
(which  had  been  entered  into  under  peacetime  conditions)  pro¬ 
vided  that  taxes  had  been  treated  as  operating  expenses,  that 
the  Company,  therefore,  had  the  right  to  have  included  as  oper¬ 
ating  cost  to  be  charged  against  its  customers  all  Federal  income 
taxes  levied  during  the  war.  The  effect  of  such  a  contentio: 
if  approved,  would  be  to  relieve  the  Company  from  making  anj 
wartime  sacrifices  under  an  arrangement  entered  into  in  p 
time  conditions.  Obviously,  such  a  principle  would  serve  tb 
seriously  impair  the  morale  of  millions  of  men  who  are  called 
upon  to  make  the  highest  and  greatest  sacrifices  of  their  life  anp 
property  when  called  into  the  armed  forces.  In  determining 
whether  the  profits  of  a  utility  may  be  increased  through  highejr 
rates,  the  Government  had  the  right  to  insist  that  neither  prices 
nor  profits  be  increased  unless  necessary  under  the  standards 
and  principles  embodied  in  the  price  control  legislation. 

This  did  not  mean  that  the  public  utility  act  and  rate-making 
principles  were  to  be  ignored,  but  rather  that  the  determinal- 
tion  of  whether  a  utility  was  entitled  to  a  rate  increase  was  to 
be  made  by  giving  consideration  to  both  factors.  However,  the 
District  Court  was  quite  correct  when  it  said  at  page  19. 

It  is  not  so  much  a  question  as  to  whether  the  Com¬ 
mission  should  enlarge  or  broaden  the  scope  of  its  hear- 


ing  under  the  order  of  March  20  as  what  it  should  do 
to  fix  reasonable  and  just  rates  as  required  by  the  act 
of  October  2, 1942,  which  seeks  to  prevent  inflation. 

A.  The  evidence  disclosed  the  company  was  earning  a  liberal  return  and 

that  it  would  suffer  no  undue  hardship  if  required  to  continue  to  serve 

at  existing  rates 

Exhibit  2  (Co.  App.  233-234),  presented  by  the  Company, 
shows  the  comparison  of  Company  and  Commission’s  account¬ 
ant’s  computation  of  net  amount  available  for  return.  This 
was  the  only  exhibit  offered  by  the  Company  and  reveals  the 
perfunctory  burden  placed  upon  it  for  the  purpose  of  establish¬ 
ing  its  right  to  a  rate  increase  during  this  time  of  national 
emergency. 

An  examination  of  the  Company’s  financial  figures  shows  that 
its  net  operating  income  available  for  return  after  all  expenses, 
including  all  Federal  income  and  excess  profits  taxes,  was 
$1,366,119,  or  4.87% ;  on  the  agreed  rate  base.  The  rate  base 
was  computed  under  the  sliding  scale  arrangement  which  did 
not  provide  for  the  deduction  of  accrued  depreciation,  though 
the  Supreme  Court  has  long  held  that  fair  dealing  to  utility  rate 
payers  required  that  accrued  depreciation  be  deducted  from  the 
rate  base.38  The  Federal  income  and  excess  profits  taxes  in¬ 
cluded  in  its  operating  costs  were  in  the  amount  of  $526,440. 
This  was  computed  by  the  Company  prior  to  final  enactment  of 
the  Revenue  Act  of  1942.  On  November  4,  OPA  counsel,  in  an 
effort  to  clear  up  the  effect  of  the  Revenue  Act  of  1942, 39  as 
finally  enacted  by  Congress,  upon  the  income  taxes  the  Com¬ 
pany  in  fact  would  have  to  pay,  questioned  a  Company  officer 
on  this  point.  He  testified  that  the  tax  liability  of  the  Com¬ 
pany  would  be  approximately  $18,500  less  for  the  first  six 
months  in  1942  (Co.  App.  225).  On  a  twelve  months’  basis, 
the  savings  would  be  $37,000.  This  would  mean  that  the  Com- 

**  *It  is  true  that  the  failure  to  deduct  accrued  depreciation  from  the  rate 
base  was  offset  in  part  by  the  deduction  of  4%  interest  on  the  depreciation 
reserve,  but  see  Natural  Gas  Pipeline  Company  v.  Federal  Power  Commis¬ 
sion,  315  U.  S.  575. 

*  Knoxville  Water  Co.  v.  Knoxville,  212  U.  S.  1,  9. 

Los  Angeles  Gas  Co.  v.  R.  C.,  289  U.  S.  2S7. 

**  It  was  signed  by  the  President  on  October  21, 1942. 
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pany’s  net  income  after  all  expenses  would  exceed  $1,400,000,  or 
5%,  upon  the  agreed  rate  base. 

Moreover,  according  to  the  Company’s  own  report  to  its 
stockholders,  “the  earnings  would  have  been  larger”  had  not 
the  early  part  of  the  winter  been  abnormally  light  last  year 
(R.  899-900)  (App.  113).  The  current  earnings  were  con¬ 
tinuing  their  upward  trend  due  to  the  rapid  increase  in  popu¬ 
lation  in  the  District  and  surrounding  area  and  also  because 
of  the  colder  early  winter  which  has  taken  place  during  die 
1942-43  year.  Further  evidence  of  the  liberal  earnings  posi¬ 
tion  of  the  Company  was  that  for  the  year  ended  June  30, 
1942,  the  earnings  were  so  high  that  it  was  subject  to  an  excess 
profits  tax.  Even  without  the  rate  increase  the  earnings  ^re 
apparently  so  high  that  it  appeared  likely  that  the  Company 
will  have  to  pay  an  excess  profits  tax  for  1943.40  This  is  evi¬ 
dence  of  adequate  if  not  liberal  earnings.  With  the  rate  in¬ 
crease,  the  payment  of  an  excess  profits  tax  was  so  much  a 
certainty,  that  the  Commission  was  compelled  to  provide  for 
reimbursement  to  the  customers  of  the  Company  if  the  rate 
increase  resulted  in  the  Company’s  liability  for  a  federal  excess 
profits  tax.  Certainly  it  cannot  be  disputed  that  a  rate  in¬ 
crease  under  these  circumstances  is  inflationary.41  It  is  indeed 

“  It  is  true  the  Commission  stated  in  its  opinion  that  the  “record  indicates 
that  the  company  will  not  be  liable  for  excess  profits  taxes  In  1942.”  (i3o. 

App.  49.)  However,  this  is  but  one  of  the  many  errors  made  by  the  Com¬ 
mission  for  the  reverse  was.  In  fact,  true. 

“The  impracticability  of  rate  increases  under  these  circumstances  lias 
also  been  recognized  by  the  utility  industry.  See  Hearings  before  the 
Committee  on  Finance  in  United  States  Senate,  H.  R.  7378.  V.  2,  p.  1819, 
Revenue  Act  of  1942.  The  following  quotation  is  from  P.  S.  Arkwright, 
President,  Georgia  Power  Company : 

“It  may  be  asked  why  the  company  does  not  increase  rates  to  make  up 
a  part  of  the  additional  taxes.  Of  course,  it  cannot  do  so  of  its  own 
volition.  It  would  require  extended  hearings  before  the  State  regulatory 
commission.  Many  different  considerations  enter  largely  into  these  de¬ 
cisions.  Generally  the  company  has  to  suffer  a  loss  for  a  considerable 
period  before  a  rate  petition  will  be  entertained.  Then  it  is  set  down  for 
a  public  hearing,  with  auditing  and  examinations  of  its  accounts  and 
records,  valuations  of  its  property,  and  related  matters,  and  a  very  great 
reluctance  on  the  part  of  commissions  to  granting  any  rate  increase  at  all 
for  any  reason.  But  an  increase  would  be  futile  in  any  event,  for  every 
dollar  of  increased  earnings  so  brought  about  would  be  excess  profits 
subject  to  a  90  percent  rate  under  the  House  bill.  Consequently  to  improve 
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strange  that  the  Commission  should  order  a  rate  increase  during 
this  emergency  and  then  provide  the  Company  must  return  > 
the  funds  thus  putting  the  Company  to  the  additional  expense 
of  refunding  the  higher  rates  when  it  should  have  been  clear 
that  the  refunds  would  have  to  be  made  if  a  rate  increase  was 
ordered. 

Even  with  the  abnormally  lighter  winter  the  increased  busi¬ 
ness  of  the  Company  enabled  it  to  absorb  all  other  added  costs 
including  wages  with  the  exception  of  part  of  the  higher  federal 
income  taxes  payable  under  the  1942  Revenue  Act.  (R.  — ) 
However,  there  was  every  indication  that  with  a  normal  1942- 
1943  winter,  the  Company  would  also  be  able  to-  absorb  even 
the  higher  federal  taxes  imposed  by  the  1942  act  without  the 
benefit  of  a  rate  increase. 

The  Commission  also  ignored  the  evidence  in  the  record 
relating  to  the  extraordinarily  successful  financial  history  of 
the  Company.  Exhibit  No.  1 1  shows  that  the  Company’s  earn¬ 
ings  from  1935  through  June  30,  1941,  under  the  sliding-scale 
arrangement  have  produced  a  minimum  annual  average  return 
of  6.86%.  Appendix  A  to  the  Commission’s  answer  shows 
that  the  Company  paid  annual  dividends  of  18%  from  1918; 
Exhibit  12  shows  earnings  of  from  8.5  to  10.6%  between  1927 
to  1934  after  Federal  taxes. 

Under  these  circumstances,  could  thedCommission  have  prop¬ 
erly  found  that  an  increase  was  necessary  in  the  face  of  the 
national  program  to  prevent  increases  in  the  cost  of  living? 
Could  the  grave  national  problems  be  dismissed,  and  the  higher 
rates  justified  with  the  argument  that  the  increase  would  have 
no  material  inflationary  tendencies?  Such  a  finding,  if  true, 
could  probably  be  made  with  respect  to  increases  in  rates  for 
every  individual  gas,  electric,  telephone,  or  local  transportation 
company  in  the  country.  Each  serves  only  a  small  part  of 

income  $100  would  require  an  increase  in  rates  of  $1,000.  They  could  not 
possibly  be  increased  to  this  extent.  *  *  •  Likewise,  the  Office  of  Price 
Administration,  while  having  no  control  over  prices  of  the  regulated  utility 
service,  will  nevertheless  intervene,  as  they  have  done  In  other  cases, 
stating  “the  approval  of  an  Increase  in  the  utility  rates  because  of  increased  . 
Federal  income  taxes  would  be  contrary  to  the  intention  of  Congress,  infla¬ 
tionary  in  character,  and  adversely  affect  the  program  and  policies  of  the 
Office  of  Price  Administration  to  stabilize  prices.” 
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the  nation.  No  single  increase  in  their  rates  could  completely 
upset  the  stabilization  or  inflation  program.  But,  as  Mr. 
Riley  testified: 

Inflation  does  not  appear  suddenly  and  without  wann¬ 
ing.  It  is  not  absent  one  day  and  upon  us  the  next, 
flooding  the  economy  all  at  once.  It  comes  by  one  (1) 
percent  stages,  gradually  and  insidiously.  First  one 
'  price  advances,  then  another,  then  several  at  on^e. 
Rising  profits  and  rising  living  costs  result  in  demands 
for  increased  wages;  rising  wage  costs  and  rising  pur¬ 
chasing  power  join  forces  to  push  prices  upward.  At 
first  slowdy,*then  more  and  more  rapidly,  the  pressures 
spread  and  grow  until  the  inflationary  movement  (de¬ 
velops  to  dangerous  proportions  (Co.  App.  153). 

The  Government  had  a  right  to  insist  that  its  program 
against  inflation  should  not  be  weakened  by  precedents  au¬ 
thorizing  increases  in  utility  rates  under  circumstances  such  as 
are  involved  in  this  proceeding.  The  injury  to  its  prograin 
would  be  substantial  if  utilities  were  to  be  allowed  increases 
in  their  rates  whenever  they  earned  as  much  as  oc/c  aftpr 
allowance  of  both  peacetime  and  wartime  Federal  income 
taxes.  Unfortunately,  the  Commission  ignored  the  danger 
when  it  authorized  this  increase  by  its  order  of  October  13. 

That  the  Company  was  not  suffering  any  hardship  under 
existing  rates  was  in  fact  admitted  by  counsel  for  the  Compar 
when  he  asserted: 


e 

e 
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The  first  question  Mr.  Booth  mentioned  was  whether 
or  not  the  sliding  scale  has  worked  a  hardship  on  tfc 
Company.  There  is  no  such  issue  in  this  case.  No  or 
claims  it  has.  The  question  whether  it  did  or  did  nit 
does  not  seem  too  material  in  any  event.  No  one 
contesting  the  point  (App.  115). 

Counsel  for  the  Company  suggest  that  the  order  of  October  13 
satisfies  the  stabilization  act  and  policies  because  OPA  has 
approved  certain  increases  in  the  prices  of  oil  and  also  because 
OPA  does  not  make  valuations  in  determining  maximui|n 
prices.  As  to  the  increase  in  the  price  of  oil,  even  counsel 
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for  the  Company  should  know  that  die  oil  industry,  which  had 
previously  supplied  the  East  Coast  by  tanker  was  forced  as 
a  result  of  submarine  sinkings  and  the  withdrawal  of  tankers 
for  war  duty,  to  supply  the  Eastern  seaboard  by  rail,  a  much 
more  expensive  means  of  supply.  OPA  increased  the  prices 
of  petroleum  products  to  meet  these  added  extraordinary  war 
costs  in  order  to  assure  a  minimum  adequate  supply  of  oil  to 
prevent  crippling  of  the  war  effort  on  the  east  coast.  No  such 
problem  faces  this  Company. 

The  Company  also  argues  that  appellees  have  no  concern 
with  the  application  of  proper  utility  rate-making  principles 
because  the  emergency  price  control  legislation  does  not  pro¬ 
vide  for  the  making  of  valuations.  In  that  connection,  it  re¬ 
fers  (page  56  of  its  brief)  to  articles 42  written  by  OPA  staff 
members.  We  certainly  agree  with  the  views  expressed  in  these 
articles  that  OPA,  in  establishing  maximum  prices  for  an  in¬ 
dustry  as  a  whole,  does  not  consider  it  appropriate  or  feasible 
to  make  valuations  of  individual  businesses. 

However,  in  the  determination  of  utility  rates  considera¬ 
tion  must  be  given  not  only  to  a  stabilization  program  and 
policies  but  also  to  utility  rate-making  statutes  and  principles. 
In  this  field,  we  deal  with  the  rates  and  charges  of  individual 
companies.  As  an  intervener  we  have  the  right  to  insist  that 
rate  increases  be  denied  unless  fully  justified  by  rate-making 
principles  or  the  stabilization  program. 

Nevertheless,  appellees  have  not  requested  the  making  of 
a  valuation  of  the  property  of  appellees.  The  Government’s 
view  is  that  the  rate  base  in  utility  rate  cases  is  to  be  arrived  at 
by  taking  the  original  cost  or  the  prudent  investment  of  the 
property  with  appropriate  consideration  for  accrued  deprecia¬ 
tion.  We  have  not  sought  a  revaluation  of  the  Company’s 
property  in  the  sense  that  it  is  necessary  for  the  Commission 
or  the  Company  to  make  reproduction  cost  appraisals.  All 
we  have  said  is  that  it  should  be  necessary  in  determining  the 
need  of  the  Company  for  a  rate  increase  for  the  Commission 
to  determine  whether  it  would  be  unfair  to  limit  the  Company’s 

48  Donald  H.  Wallace  and  Phillip  H.  Coombs,  Law  and  Contemporary  Prob¬ 
lems,  Winter  1942  Issue,  pp.  99,  100. 
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return  to  original  cost  with  due  consideration  to  the  proper 
treatment  of  depreciation  in  line  with  the  Supreme  Courts 
decisions. 

The  right  of  this  company  to  increase  its  rates  can  be  deter¬ 
mined  only  by  an  appropriate  inquiry  into  all  essential  factors 
required  by  the  stabilization  acts  and  the  applicable  utility 
statutes  and  governing  utility  rate-making  principles.  This 
was  not  and  could  not  be  done  under  the  limited  scope  of  the 
Commission's  rulings. 

B.  The  increase  was  not  necessary  in  order  to  aid  in  the  effective  prosecu¬ 
tion  of  the  war  or  to  correct  a  gross  inequity 

The  Commission  did  not  find  that  the  increase  was  necessary 
to  aid  the  Government  in  the  effective  prosecution  of  the  war. 
Naturally  it  could  not  have  made  any  such  finding  on  the  fa<je 
of  the  record.  The  higher  rates  were  authorized  for  the  pur¬ 
pose  of  increasing  the  profits  of  the  Company  based  upon  ah 
arrangement  entered  into  under  peacetime  conditions. 

We  do  not  deny  the  Company  was  rendering  a  service  neces¬ 
sary  for  war  purposes.  That  is,  probably,  of  course,  true  of 
every  gas,  electric,  and  telephone  or  other  utility  company  in  the 
Nation.  Nearly  all  of  them  have  been  content  to  operate  at 
existing  rates  even  though  in  many  instances  their  earnings  have 
not  been  nearly  as  high  as  that  of  the  Washington  Gas  Light 
Company,  in  this  case.  To  be  sure,  it  has  been  suggested  that 
the  increase  was  necessary  to  help  the  Company  finance  its  ex¬ 
tensions  and  additions.  But  this  cannot  be  a  serious  point  iji 
view  of  the  fact  that  the  Commission  has  itself  provided  that 
if  the  increase  results  in  the  payment  of  excess-profits  taxes 
that  the  Company  is  to  lose  the  benefit  of  the  increased  rates. 

Nor  is  the  increase  necessary  to  correct  a  gross  inequity: 
The  Commission  made  no  finding  on  this  point  but  the  Com¬ 
pany  seems  to  insinuate  that  it  has  an  equitable  right  to  the 
increase  in  view  of  certain  reductions  which  were  made  bei- 
tween  1935  and  1940  under  the  sliding  scale  arrangement. 
we  have  already  demonstrated,  the  Company's  legal  obligation 
was  to  charge  fair  and  reasonable  rates.  Prior  to  the  time  of 
the  entry  into  the  sliding  scale  arrangement,  the  Company’s  rej 


48 


turn  was  excessive  under  any  standard,  and  the  reasonableness 
of  its  rates  was  in  litigation  before  the  Commission.  In  1931. 
the  worst  year  of  the  depression,  the  Company  earned  10.6% 
upon  a  base  of  18*4  million  dollars  which  compares  with  the  21- 
million-dollar  rate  .base  fixed  in  the  sliding-scale  arrangement. 
Between  1927  and  1934  it  earned  an  average  return  of  9.2%  on 
the  average  capital  employed  in  its  business  after  the  deduction 
of  Federal  income  taxes.43  Between  1936  and  1941,  under  the 
arrangement  it  earned  an  average  return  of  6.86%. 44  It  is  true 
that  the  Company  made  reductions  in  rates  totaling  approxi¬ 
mately  $328,000  during  the  period  but  the  Company  was  also 
permitted  to  retain  one-half  of  the  earnings  in  excess  of  61/<>% 
'  in  the  same  amount.  Moreover,  the  depreciation  reserve  has 
increased  from  $879,289  as  of  December  31.  1936.  to  $2. 171. 60S 
on  December  31,  1941.  The  earned  surplus  of  the  Company 
had  increased  from  $5,398,927  as  of  December  31.  1936,  to 
$6,271,726  as  of  December  31. 1941.45 

Some  of  the  claims  of  the  Company  on  this  point  in  its  brief 
are  so  completely  misleading  in  character  as  to  warrant  a  spe¬ 
cific  answer.  For  example,  at  page  IS  it  asserts  (App.  18) : 

“If  the  Commission  had  entered  a  rate  order  for  this 
Company  in  1935  at  the  rates  wdiich  it  then  found  fair 
and  reasonable,  and  had  then  entered  upon  a  valuation 
and  rate  proceeding  in  1942.  nothing  happening  in  the 
meantime,  the  $1,178,000  (R.  926-7)  which,  under  the 
sliding  scale,  wrent  to  consumers  in  reductions  of  rates, 
would  have  been  in  the  Company  coffers,  or  at  least  such 
part  as  had  been  earned  by  economies  and  not  expended 
or  distributed,  would  have  been.*’ 

Actually  only  $328,000  in  rate  reductions  were  made  since 
the  sliding  scale  arrangement  became  operative,  and  over  $800,- 
000  in  rate  reductions  took  place  as  a  result  of  the  rate  inquiry 
and  was  made  a  part  of  the  agreement  to  dispose  of  the  pending 
fate  case.  The  suggestions  of  the  Company  that  it  could  keep 
these  moneys  apparently  is  predicated  upon  the  theory  that  it 
could  charge  any  rates  it  wished  and  it  had  no  obligation  to 

*  *  App.  152. 

“App.  151. 

44  App.  151. 
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the  public  to  charge  fair  and  reasonable  rates  or  else  on  tiie 
theory  that  the  Commission  may  be  powerless  to  enforce  th$t 
obligation.  We  cannot  accept  its  argument  as  we  have  shoWn 
even  under  the  sliding  scale  arrangement  it  earned  nearly  7%H 
on  substantially  an  undepreciated  rate  base.  This  was  exces¬ 
sive  under  proper  legal  standards. 

The  Company  clearly  had  no  basis  for  an  appeal  to  equity 
as  a  reason  for  the  disregard  by  the  Commission  of  its  obliga¬ 
tion  to  fix  fair  and  reasonable  rates  and  to  give  full  effect  to  the 
stabilization  program.  The  benefit  of  the  Company  under 
the  arrangement  certainly  exceeded  the  benefits  to  the  rate 
payers.  Certainly  the  increase  was  not  necessary  to  correct  a 
gross  inequity. 

C.  The  disallowance  of  income  taxes  only  above  the  1941  corporate  income 

tax  rate  as  unreasonable  operating  expenses  does  not  justify  granting 

the  increase  or  give  full  effect  to  the  stabilization  program 

Both  the  Company  and  the  Commission  contend  that  full 
consideration  was  given  to  the  stabilization  program  by  allow¬ 
ing  for  operating  expenses,  income  taxes  based  on  the  corpora^ 
income  tax  rate  of  31%,  and  disallowing  excess  profits  taxes. 
But  this  did  not  satisfy  the  requirements  of  the  stabilization 
policy.  The  position  taken  by  the  Administrator,  and  which 
the  Commission  refused  to  accept,  was  that  the  Company 
could  assume  its  fair  share  of  bearing  the  cost  of  the  war  only  if 
it  was  given  a  credit  as  an  operating  expense  of  such  income 
taxes  as  did  not  reflect  war  conditions.  Such  pre-war  taxes  were 
measured  by  the  highest  corporate  tax  rate  which  prevailed 
during  the  1936-1939  period.  We  submit  that  it  is  clear  that 
all  revenue  acts  adopted  by  Congress  since  1939  were  weighted 
by  extraordinary  expenditures  incurred  for  the  defense  of  the 
nation  either  during  or  immediately  prior  to  the  formal  declaraf 
tion  of  war.  That  this  is  undeniably  true,  is  evidenced  by  the 
reports  of  the  Committee  on  Ways  and  Means  of  the  House  of 
Representatives,  relating  to  each  of  the  revenue  acts  from  1939 
to  1942,  inclusive. 

This  Court  will,  of  course,  take  judicial  notice  of  these  re¬ 
ports,  and  the  excerpts  we  shall  quote  from  them.  In  consul  • 
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ering  these  acts  and  the  reports  accompanying  them,  it  should 
be  noted  that  each  revenue  act  was  considered  and  adopted 
with  an  eye  towards  future  and  certainly  the  following  year’s 
expenditures. 

'  We  first  quote  from  the  report  on  the  1942  Revenue  Bill: 

| 

The  cost  of  the  war  effort  is  placing  upon  the  Nation 
a  financial  burden  unequalled  in  our  history  *  *  * 
The  funds  necessary  to  finance  this  tremendous  program 
can  be  secured  only  in  two  ways:  by  taxation  and  by 
borrowing.  At  best,  our  national  credit  will  be  sub¬ 
jected  to  a  severe  strain.  To  the  extent  that  our  tax 
revenues  are  increased,  the  strain  will  be  lessened  *  *  * 
it  is  thus  apparent  that  our  revenue  needs  are  extreme 
and  your  committee  have  (has)  endeavored  to  secure 
every  dollar  of  additional  revenue  which,  in  its  opinion, 
'  the  national  economy  can  bear  *  *  *.  I  have  voted 
to  report  the  revenue  bill,  on  the  ground  of  its  impera¬ 
tive  need  in  helping  to  finance  the  country’s  war  effort. 
(Report  No.  2333,  77th  Congress,  2nd  Session,  H.  R. 
7378,  Revenue  Bill  of  1942,  pp.  1  and  185.) 

These  expressions  from  the  report  accompanying  the  1942 
Revenue  Bill  leave  no  doubt  of  the  fact  that  that  bill  was 
intended  primarily  to  help  finance  the  war.  Its  heavy  tax  rates 
are  entirely  attributable  to  the  war,  and  as  such  are  war  tax 
rates. 

The  report  on  the  Revenue  Bill  of  1941  reads  in  part: 

The  united  effort  on  the  part  of  the  American  people 
adequately  to  defend  this  Nation  has  place  a  tremen¬ 
dous  financial  burden  upon  the  Government. 

Upon  his  appearance  before  your  committee  on  April 
24, 1941,  the  Secretary  of  the  Treasury  stated  that  as  of 
that  date  the  appropriations,  authorizations,  and  recom¬ 
mendations  for  the  national  defense  program  totalled 
139,000,000,000,  including  the  lease-lend  appropriations. 
According  to  the  estimate  of  the  Bureau  of  the  Budget 
as  of  June  1, 1941,  this  figure  had  then  risen  to  $43,000,- 
000,000.  It  is  now  set  at  approximately  $50,000,000,000. 


Thus,  since  April,  the  scope  of  our  defense  program  has 
been  expanded  by  $11,000,000,000.  *  *  * 

The  bill  with  the  present  law  will  meet  about  60  per¬ 
cent  of  the  anticipated  expenditures,  leaving  40  percent 
to  be  met  by  borrowing.  During  the  World  War  only 
one-third  of  the  expenditures  were  met  by  taxes  ancl 
two-thirds  by  borrowing. 

In  recent  years,  your  committee  has  recommended  an^i 
the  Congress  has  enacted  legislation  substantially  in¬ 
creasing  our  tax  revenues.  These  increases  were  de¬ 
signed  to  bring  our  receipts  and  expenditures  into  close]1 
alignment.  Except  for  the  enormous  expenditures  made 
necessary  by  our  defense  program  our  goal  would  have 
been  achieved.  For  example,  for  the  fiscal  year  1941  our 
total  receipts  aggregated  $7,607,000,000  and  our  tota. 
expenditures  were  $12,710,000,000,  leaving  a  deficit  of 
$5,103,000,000.  Of  the  total  expenditures  of  $12,710,- . 
000,000,  $6,048,000,000  were  for  national  defense.  Thus 
had  defense  expenditures  been  at  normal  levels,  a  smal 
deficit  or  perhaps  no  deficit  for  1941  would  have  oc¬ 
curred. 

The  bill  is  unprecedented  in  the  amount  of  revenue  ii 
is  designed  to  provide.  It  lays  a  substantially  increasec 
burden  upon  the  American  people.  But  there  is  con¬ 
vincing  evidence  that  this  burden  will  be  borne  cheer¬ 
fully  in  the  light  of  the  overwhelming  importance  o: 
national  defense  to  the  continued  freedom  and  security 
of  the  United  States.  It  is  believed  that  the  risk  to  life 
and  property  from  an  inadequate  preparedness  woulc 
make  even  a  much  heavier  burden  attractive  by  com¬ 
parison. 

In  its  deliberations  on  this  measure,  it  has  been  your 
committee's  aim  and  desire  to  distribute  the  additional 
tax  burden  as  equitably  as  possible  among  the  several 
classes  of  taxpayers .  Due  consideration  has  also  beep 
given  to  the  economic  and  social  effects  of  the  increased 
levies.  There  was  continually  in  mind  the  need  for 
keeping  to  a  minimum,  consistent  with  our  defense  ef- 


forts,  any  disruption  of  our  economy,  and,  at  the  same 
time,  supplying  a  needed  restraint  upon  inflationary 
tendencies.  (Report  No.  1040,  77th  Congress,  1st  Ses¬ 
sion,  H.  R.  5417  (Revenue  Bill  of  1941)  pp.  1-2.) 

!  This  quotation  from  the  Committee  Report  not  only  estab¬ 
lished  the  bill  as  a  war- tax  bill,  but  unmistakably  indicates  that 
it  was  the  intention  of  Congress  that  these  taxes  should  be  borne 
as  assessed.  This  war-tax  burden,  Congress  hoped  “will  be 
borne  cheerfully,”  and  not  passed  on  to  others.  In  this  reve¬ 
nue  act,  as  in  the  other  war-tax  act,  Congress  distributed  “the 
additional  tax  burden  as  equitably  as  possible  among  the  several 
classes  of  taxpayers.”  Certainly,  neither  the  Company  nor  the 
Commission  should  do  violence  to  the  clear  intent  of  Congress 
and  redistribute  this  “additional  tax  burden”  by  passing  on  the 
utility’s  war  taxes  to  its  customers. 

There  seems  little  doubt  but  that  the  31%,  1941  tax  rate, 
contains  an  “additional  tax  burden”  which  is  to  be  “borne”  as 
assessed,  and  not  passed  on. 

The  report  accompanying  the  Excess-Profits  Tax  Amend¬ 
ments  of  1941,  reads  in  part,  as  follows: 

The  Second  Revenue  Act  of  1940,  approved  October 
8, 1940,  taxes  at  graduated  rates  reaching  a  maximum  of 
50  percent  the  excess  profits  of  corporations.  This  act 
had  two  major  purposes  as  was  stated  in  the  report  of 
your  committee.  These  purposes  were,  first,  to  pro¬ 
vide  additional  revenues  urgently  needed  to  help  meet 
the  costs  of  the  national  defense  program,  and  second, 
to  prevent  the  rearmament  program  from  furnishing  an 
opportunity  for  the  creation  of  new  war  millionaires  or 
the  further  substantial  enrichment  of  already  wealthy 
persons. 

(Report  No.  146,  77th  Congress — 1st  Session,  H.  R. 
3531  (Excess  Profits  Tax  Amendments  of  1941)  p.  1.) 

As  to  the  Revenue  Bill  of  1940,  the  report  of  the  committee 
states: 

There  is  a  growing  concern  regarding  the  state  of  our 
national  defense.  Recent  developments  in  the  Euro- 
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pean  War  have  reminded  us  forcefully  of  the  inadequacy 
of  our  means  of  defense  against  modem  weapons  “ 
aggression.  This  need  has  been  pointed  out  by 
President  upon  several  occasions;  particularly,  in 
message  to  the  Congress  of  May  16,  1940. 

In  this  message,  and  in  other  requests,  the  President 
has  requested  defense  funds  for  the  fiscal  year  1941  total¬ 
ing  $3,250,000,000.  This  sum  includes  the  amounts 
carried  in  the  Budget  for  1941,  and  the  supplementary- 
requests  made  since  January  3,  1940,  the  date  of  the 
Budget  message. 

As  outlined  in  the  President's  message  of  May  16, 
1940,  the  four  primary  purposes  for  which  the  additions! 
appropriations  are  to  be  used,  are — 

1.  To  procure  the  essential  equipment  of  all  kinds  for 
a  larger  and  thoroughly  rounded-out  Army. 

2.  To  replace  or  modernize  all  old  Army  and  Navy 
equipment  with  the  latest  type  of  equipment. 

3.  To  increase  production  facilities  for  anything 
needed  for  the  Army  and  Navy  for  national  defense*. 
We  require  the  ability  to  turn  out  quickly  infinitely 
greater  supplies. 

4.  To  speed  up  to  a  24-hour  basis  all  new  contracts 
to  be  awarded. 

It  is  the  desire  of  this  Committee,  which  is  favorably 
reporting  a  bill  which  will  enable  a  larger  proportion 
of  our  citizens  to  participate  in  the  responsibility  of 
providing  an  adequate  national  defense  than  has  ever 
been  the  case  before,  that  there  shall  not  be  an  oppor¬ 
tunity  for  the  creation  of  new  war  millionaires  or  the 
further  substantial  enrichment  of  already  wealthy  per¬ 
sons  because  of  the  rearmament  program.  (Report  No. 
2491,  76th  Congress,  3rd  Session,  H.  R.  10039  (Revenue 
Bill  of  1940),  pp.  1-3.) 


Thus  the  tax  rate  contained  in  the  1940  Revenue  Bill  was 
influenced  by  the  sums  needed  for  war  and,  consequently,  in¬ 
cluded  an  amount  for  this  purpose.  Congress  intended  that 
dll  citizens  “participate  in  the  responsibility  of  providing  an 
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adequate  national  defense.”  Passing  on  war  taxes  to  a  utility’s 
customers  prevents  the  utility  from  so  “participating.” 

The  1940, 1941,  and  1942  revenue  acts  are  all  predicated  on 
the  need  for  funds  to  finance  the  war  effort.  In  sharp  contra¬ 
distinction  witness  the  following  quotation  from  the  report 
submitted  with  the  1939  Revenue  Bill: 

The  bill  has  two  major  objectives.  The  first  is  to 
remove  from  the  existing  corporate  income  tax  struc¬ 
ture  such  business  deterrents  and  tax  irritants  as  may 
be  possible  to  consider  at  this  time.  Its  second  pur¬ 
pose  is  to  extend  the  temporary  excise  taxes  and  postal 
rates. 

With  regard  to  its  first  purpose,  this  bill  is  a  further 
step  in  a  program  begun  by  the  Revenue  Act  of  1938. 
The  report  of  the  Committee  on  Ways  and  Means  on 
the  revenue  bill  of  1938  stated  the  purposes  of  that 
bill  to  be — 

“To  improve  our  existing  revenue  system,  to  remove 
inequities,  to  equalize  the  tax  burden,  and  to  stimulate 
business  activity,  and  to  accomplish  this  without  reduc¬ 
ing  the  revenue  which  would  be  obtained  by  existing 
law  under  present  conditions.”  (Report  No.  855,  76th 

,  Congress,  1st  Sejssion,  H.  R.  6851  (Revenue  Bill  of 
1939),  pp.  1-2.) 

It  must  also  be  clear  in  view  of  the  preponderant  character 
of  expenditures  of  the  government  for  war  purposes,  that  the 
position  advocated  in  this  case  by  the  Administrator,  reflected 
the  minimum  tax  burden  which  should  have  been  assumed  by 
the  company.  During  1942  and  1943  over  90%  of  the  total 
expenditures  of  the  national  government  are  being  made  for 
frar  purposes.  In  those  circumstances,  it  might  not  have  been 
inappropriate  for  the  government  to  have  urged  that  the  com¬ 
pany  be  given  income  tax  credit  for  taxes  based  only  on  a 
10%  rate  as  contrasted  with  the  more  liberal  position  taken. 
This  position  would  enable  the  company  to  charge  about  half 
of  its  federal  income  taxes  as  an  operating  expense.  In  con- 


nection  with  this  it  should  be  borne  in  mind  that  the  compa4y 
was  to  be  given  credit  as  an  operating  expense,  chargeable  to 
its  customers,  for  practically  every  other  item  of  expense,  in¬ 
cluding  capital  stock,  state  and  District  income  taxes. 

To  the  extent  to  which  the  Commission  disallowed  war 
taxes  the  Company  cannot  argue,  as  it  does  (p.  49)  that  such 
act  is  contrary  to  the  Galveston  and  Georgia  Railway  decisions 
of  the  Supreme  Court."  It  has  taken  no  appeal  from  the 
order  of  the  Commission  in  this  proceeding.  Moreover,  these 
cases  involve  economic  conditions  totally  different  from  those 
the  nation  now  faces  during  this  period  of  war  and  national 
emergency.  The  direct  question  as  to  whether  the  Company 
as  a  utility  should  be  required  during  wartime  to  absorb  war 
taxes  was  not  an  issue  in  these  cases. 

Ample  justification  for  the  position  taken  ,  by  the  appell 
in  this  case  that  the  company  is  entitled  to  an  allowance  o| 
only  normal  taxes  as  an  operating  expense  is  to  be  found 
the  testimony  of  Witness  Riley  who  stated  that  it  was  the 
practice  of  OPA  to  consider  profits  before  federal  income  taxe4 
in  determining  the  reasonableness  of  maximum  prices  under 
the  stabilization  acts.47  The  general  Commercial  practice  i^ 
not  to  consider  income  taxes  as  an  element  of  cost  in  determin¬ 
ing  the  cost  of  production  in  the  non  utility  field. 
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**  Galveston  Electric  Company  v.  City  of  Galveston ,  258  U.  S.  388,  42  S-  Ct. 
351 ;  Georgia  Railway  &  Power  Company  v.  Railroad  Commission  of  Georgia, 
262  U.  S.  623,  43  S.  Ct.  680. 

°  Testimony  of  Riley,  Co.  App.  p.  154-155. 

*  National  Association  of  Cost  Accountants  Year  Book.  1939.  Proceedings 
of  the  Twentieth  International  Cost  Conference :  NACA  N.  Y.,  1939. 

Page  169: 

Chairman  J.  S.  Seidman,  Partner,  Seidman  &  Seidman,  New  York.  N.  Y., 
said  in  round-table  discussion : 

“The  major  and  predominant  practice  by  far  is  to  treat  income  tax  as  a 
deduction  from  profit  and  as  something  that  is  to  be  considered  after  arriving 
at  cost.” 

Accounting  Fundamentals,  George  A.  MacFarland  (Professor  of  Account¬ 
ing,  Wharton  School.  Finance  and  Commerce,  University  of  Pennsylvania) 
and  Robert  D.  Ayers  (Professor  of  Accounting,  School  of  Business  Adminis¬ 
tration,  University  of  Pittsburgh)  First  Edition,  McGraw-Hill  Book  Com¬ 
pany,  Inc..  New  York  and  London,  1936. 
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Moreover,  the  government  in  determining  costs  under  govern¬ 
ment  contracts  excluded  income  and  excess  profits  taxes.4* 

It  is  submitted  that  the  Commission  failed  to  give  proper 
effect  to  the  stabilization  program  by  failing  to  exclude  all  war 
or  national  defense  taxes  as  an  operating  expense.  It  should 

Page  87: 

“*  *  *  There  are  other*  forms  of  taxes,  such  as  federal  income  tax, 
inheritance  taxes,  estate  taxes,  and  special  assessment  taxes  which  are  not 
considered  as  expenses.” 

•Other  than  property  taxes. 

•  Accounting  Principles  and  Practice,  George  E.  Bennett,  A.  B.,  LLM  (Certi¬ 
fied  Public  Acct.,  Professor  and  Director  of  the  Department  of  Accounting, 
Syracuse  University).  Volume  I,  New  York,  Biddle  Business  Publications, 
Incorporated,  1020. 

Page  185:  ' 

“Income  taxes  are  paid  by  a  company  because  the  government  in  granting 
the  privilege  of  doing  business  demands  a  share  in  the  profits  secured 
through  the  exercise  of  this  privilege.  Income  taxes  cannot  be  determined 
before  the  net  income  from  operation  of  a  concern  has  been  computed. 
Taxes,  therefore,  are  a  capital  expense — a  deduction  from  income.” 

Fundamentals  of  Accounting,  Hiram  T.  Scbvill  and  C.  AL  Mayer,  University 
of  Illinois,  D.  C.  Heath  and  Company,  Boston,  1940. 

Page  7 36: 

“Income  tax  paid  is  considered  by  the  government  as  a  distribution  of 
profits  rather  than  an  expense.  *  *  *  In  a  corporation  income  taxes 
should  be  charged  to  Profit  and  Loss  account  just  before  the  balance  is 
transferred  to  Surplus.” 

**  Explanation  of  Principles  for  Determination  of  Costs  under  Government 
Contracts,  War  Dept. — Navy  Dept.  U.  S.  Printing  Office,  Washington; 
April  1942. 

Page  15: 

“Among  the  items  which  are  not  admissible  for  the  purpose  of  computing 
the  cost  of  performing  a  Government  contract,  the  following  may  be  named : 
[Omissions.] 

“(m)  Income  and  excess  profits  taxes.  (Omission.)” 

Treasury  Decision  5,000  dated  July  2,  1940  (signed  by  the  Acting 
Secretary  of  the  Treasury,  the  Secretary  of  War,  and  the  Secretary  of  the 
Navy)  constituting  the  basic  interpretation  of  the  Vinson  Act  limitations 
upon  the  profits  or  “return”  from  Government  contracts,  declared: 

Among  the  items  which  shall  not  be  included  as  a  part  of  the  cost 
■  of  performing  a  contract  or  subcontract,  or  considered  in  determin¬ 
ing  such  costs,  are  the  following :  *  •  •  Federal  and  State  income 
■  and  excess-profits  taxes  and  surtaxes ;  *  *  *  (Treasury  Decision 

5,000,  §  26.9  (g)  (4),  5  F.  R.)  (1940)  2793. 


have  limited  the  allowance  for  federal  income  taxes  to  the  pre¬ 
war  taxes,  or  the  highest  rate  which  prevailed  between  1936  and 
1939.  If  the  Commission  had  made  this  adjustment,  no  in¬ 
crease  in  rates  would  have  been  possible  even  under  the  liberal 
terms  of  the  sliding-scale  arrangement.50 

D.  The  increase  is  contrary  to  rate  making  principles 

We  submit  that  even  if  the  Commission  was  not  duty  bouijd 
to  give  full  effect  to  the  stabilization  program,  that  the  Order 
of  October  13,  granting  the  rate  increase,  was  contrary  to  the 
principles  of  utility  rate  making  during  wartime  conditions. 

As  we  have  shown,  on  the  basis  of  its  own  figures,  the  com¬ 
pany  was  earning  at  least  5%  upon  an  agreed  rate  base,  and 
after  allowance  of  all  federal  income  and  excess  profits  taxes, 
state  and  local  income  taxes,  capital  stock  taxes,  and  all  other 
operating  expenses.  In  1940  the  Supreme  Court  of  Illinois,  i|n 
Peoples  Gas  Light  and  Coke  Company  v.  Slattery ,  373  Ill.  31, 
25  N.  E.  (2d)  482,  held  that  a  5%  rate  of  return  was  non- 

10  The  following  tabulation,  taken  from  Exhibit  #8,  follows  the  Com¬ 
mission  accountants  analysis  with  but  one  exception,  to  wit,  income  taxejs. 
That  expense  is  taken  from  the  OPA  analysis  on  the  same  exhibit. 


Rate  base _ 


$2$,  088. 332 


Adjusted  operating  revenues -  8, 918,  < 

Operating  expenses : 

Operation  and  maintenance _  5, 970, ! 

Depreciation -  348, 070 

General  taxes -  604, 916 

Federal  income  taxes -  234,  S4S 


Adjustments _ 


Total  adjusted  operating  expenses _  7, 224, 91 


Adjusted  net  operating  revenues _  1, 693, 739 

Rate  of  return:  1,693,739-^8,918^32=6.03%. 

According  to  section  2,  Subsection  D,  Paragraph  3,  of  P.  U.  C.  Orde| 
No.  1458,  setting  forth  the  conditions  under  which  rates  are  to  be  increased 
or  decreased,  under  the  sliding-scale  arrangement,  the  above  rate  of  return 
does  not  call  for  an  increase  in  rates. 
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confiscatory  for  a  gas  company  operating  in  Chicago. 81  The 
Illinois  Commerce  Commission  had  previously  found  that 
5.95%  was  a  fair  and  reasonable  return  for  this  company.82 

If  such  returns  were  adequate  under  peacetime  conditions, 
it  would  certainly  appear  that  a  5  percent  return  upon  an 
agreed  rate  base  after  allowance  over  operating  costs  for  both 
peace  and  war  income  taxes  would  appear  to  be  reasonable 
under  existing  conditions  and  thus  preclude  the  company’s 
legal  right  to  a  rate  increase.  Under  any  circumstances,  it  was 
the  duty  of  the  Commission  to  determine  what  was  a  fair  and 
reasonable  return  under  war  conditions  but  it  failed  to  per¬ 
form  its  legal  duty  of  making  a  finding  upon  this  point.  Had 
it  done  so,  it  would  have  noted  that  the  risk  of  this  company 
was  especially  low  because  unlike  other  businesses  the  adverse 
effect  of  depressions  had  been  offset  by  the  continuing  grow¬ 
ing  character  of  the  territory  in  which  it  operated. 

This  5  percent  return  was  computed  after  all  the  company’s 
claimed  operating  expenses.  Had  the  Commission  exercised 
itis  legal  responsibility  of  determining  the  extent  to  which  its 
expenses  were-  abnormal  or  excessive,  as  shown  in  part  from 
Commissioner  Hankin’s  dissenting  opinion,  it  would  have 
found  the  company  currently  earning  a  return  considerably  in 
excess  of  5  percent. 

We  shall  only  outline  such  instances  here. 
i(l)  Depreciation. — The  annual  allowance  for  depreciation  is 
•  excessive,  since  it  is  predicated  on  a  credit  of  4%  on  the  balance 
in  the  depreciation  reserve,  whereas  the  rate  of  return  is  over 
6*4%.  Were  the  return  computed,  with  annual  allowance  for 
depreciation  computed  in  accord  with  the  Supreme  Court 
decision  in  the  Natural  Gas  Pipe  Line  Co.  v.  Federal  Power 
Commission ,  315  U.  S.  575, 62  S.  Ct.  736  the  rate  of  return  would 
turn  out  to  be  close  to  6%.  The  method  as  approved  by  the 
Commission,  allows  the  company  to  earn  2*4%  on  nonexistent, 
depreciated  property,  property  already  paid  for  by  consumers, 
in  addition  to  a  full  rate  of  return  on  depreciated  property. 

1  “  Among  recent  cases  sustaining  a  lower  rate  of  return  than  is  here  al¬ 
lowed  Alexandria  Water  Company  y.  Alexandria,  163  Va.  512, 172  S.  E.  454, 
and  Southern  Bell  Telephone  and  Telegraph  Co.  v.  Louisiana  Public  Service 
Commission ,  187  La.  137, 174  So.  180. 

“39  P.  U.  B.  (N.  S.)  177. 
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The  annual  depreciation  expense  was  computed  on  the  sinking 
fund  method  by  both  the  Commission  and  the  Company.  This 
is  the  method  provided  for  by  the  sliding-scale  arrangement. 
The  Pipeline  Company,  however,  in  that  case  urged  upon 
Commission  the  use  of  an  interest  rate  lower  than  the  ra 
of  return  in  determining  the  amount  of  the  annual  charge, 
its  decision,  the  Federal  Power  Commission  applied  an  identi 
cal  rate  for  both  interest  and  rate  of  return.  In  its  opinion 
Commission  asserted: 

“The  companies  claim  the  interest  rate  in  the  sinking- 
fund  formula  should  not  exceed  two  percent.  However, 
we  feel  that  6V2  percent  should  be  used.  Where  a|n 
interest  rate  lower  than  the  allowed  rate  of  return  is 
used,  unjust  enrichment  of  the  companies  at  the  expense 
of  the  consumers  is  a  most  likely  result.  Under  the 
sinking-fund  method,  consumers  are  given  no  credit  by 
way  of  a  reduced  rate  base  for  the  amortization  expense 
which  in  effect  is  charged  against  them.  If,  therefore, 
a  rate  of  return  of  6 percent  is  fair  and  equitable  for 
the  company,  by  the  same  token  it  would  seem  to  be 
fair  and  equitable  in  computing  the  amortization  to 
be  charged  as  an  operating  expense  under  the  sinking- 
fund  formula.  We  will  use  that  rate.” 

The  same  issue  was  raised  when  the  case  came  before  the 
Supreme  Court  of  the  United  States.  The  Court  expressly 
held  it  to  be  inequitable  to  the  consumers  to  use  an  interest  rate 
which  was  not  equal  to  the  rate  of  return. 

It  should  be  noted  that  the  determination  of  rates  under  the 
sliding-scale  arrangement  was  now  before  the  Commission  for 
the  first  time  since  the  Supreme  Court  laid  down  this  principle 
in  the  Natural  Gas  Pipeline  case.  It  was,  therefore,  incumbent 
upon  the  Commission  to  reconsider  the  charge  to  be  made 
against  customers  for  depreciation  expense  before  permitting 
the  company  to  increase  its  rates. 

(2)  Income  taxes . — That  the  Commission  grossly  underesti  ¬ 
mated  such  war  taxes  has  been  made  adequately  clear.  Ob¬ 
viously  to  consider  the  1941, 31  %  as  a  normal  pre-war  tax,  when 
the  congressional  committee  reporting  that  J94.1  revenue  bill 
talks  of  “unprecedented”  amount  of  revenue,  and  a  “substan- 
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tially  increased  burden  upon  the  American  people”  is  not  to 
give  adequate  effect  to  war  conditions. 

(3)  Other  expenses . — The  improper  claims  oi  the  company 
for  other  expenses  were  adequately  discussed  and  demonstrated 
by  Commissioner  Hankin’s  dissenting  opinion  in  P.  U.  C.  No. 
3305,  Formal  Case  No.  316  (which  opinion  is  quoted  in  the 
Appendix  to  this  Brief). 

Thus  the  company  is  earning  at  least  5%  if  we  adjust  only 
for  a  clearly  excessive  annual  allowance  for  depreciation,  and 
considerably  more  than  6%  if  we  adjust  for  other  excessive 
operating  expenses. 

Moreover,  the  Commission’s  order  is  illegal  for  it  failed  to 
make  essential  findings  of  fact  or  law.  In  this  case  the  Com¬ 
mission  has  ordered  higher  rates  into  effect  without  finding 
either  that  the  rates  to  be  displaced  are  unreasonable  or  that 
the  new  rates  are  reasonable.  Paragraph  41  of  the  Public 
Utilities  Act  of  the  District  provides  that  if  upon  investigation 
the  public  utility’s  rates  “shall  be  found  to  be  unjust,  unreason¬ 
able,”  etc.,  the  Commission  shall  have  power  to  fix  rates  that 
are  just  and  reasonable. 

i  The  United  States  Supreme  Court,  in  dealing  with  a  state 
commission’s  order  under  a  similar  statute,  said  that  by  the 
court  decisions  of  the  state  in  question  “a  valid  order  of  the 
Commission  under  the  Act  must  contain  a  finding  of  fact  after 
hearing  and  investigation,  upon  which  the  order  is  founded, 
and  that  for  lack  of  such  finding,  the  order  in  this  case  was 
void.”  See  Wichita  Rd.  &  Light  Co.  v.  Public  Utilities  Com¬ 
mission,  260  U.  S.  49,  58.  This  conclusion  was  said  to  accord 
with  the  general  principles  of  constitutional  government.  The 
court  said : 

It  is  a  wholesome  and  necessary  principle  that  such 
an  (administrative)  agency  must  pursue  the  procedure 
and  rules  enjoined  and  show  substantial  compliance 
therewith  to  give  validity  to  its  action.  Where,  there¬ 
fore,  such  an  administrative  agency  is  required  as  a  con¬ 
dition  precedent  to  an  order,  to  make  a  finding  of  facts, 
the  validity  of  the  order  must  rest  upon  the  needed  find- 
i  ing.  If  it  is  lacking  the  order  is  ineffective  (p.  59). 
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No  finding  was  made  that  the  rates  in  effect  on  September 
15,  1942,  were  unreasonably  low.  Nor  could  the  Commission 


reasonably  have  made  any  such  finding.  Since  such  a  finding 
was  essential  to  the  validity  of  an  order  increasing  the  rates, 
it  follows  that  the  order  of  October  13  is  invalid  on  this  ground 
as  well. 

The  Commission  failed  to  carry  out  its  statutory  obligation 
to  fix  fair  and  reasonable  rates  without  complete  reconsideration 
of  the  basic  provisions  of  the  arrangement  since  such  reexam¬ 
ination  was  required  by  the  profound  and  fundamental  eco¬ 
nomic  changes  which  had  occurred  since  the  original 
arrangement  had  been  entered  into.  This  was  required  by  the 
decision  of  the  Supreme  Court  in  the  Atchison,  Topeka  &  Santa 
Fe  Ry.  Co.  v.  United  States,  284  U.  S.  248  (1932). 

In  that  case  the  Interstate  Commerce  Commission-  started 
an  investigation  of  the  rate  structures  of  common  carriers  to 
determine  their  reasonableness,  following  the  Hock-Smith 
Resolution  of  January  30, 1925  (43  Stat.  801).  Extended  hear¬ 
ings  were  held,  and  the  record  closed  September  22,  1928.  On 
July  1, 1929,  the  matter  was  submitted  to  the  Commission  for 
its  decision,  and  on  July  1,  1930,  the  Commission  issued  it 
order,  effective  October  1, 1930.  Due  to  mechanical  difficult^ 
in  preparing  and  printing  the  tariff,  the  effective  date  was  post 
poned  from  time  to  time. 

In  September  1930  the  carriers  asked  for  a  rehearing,  which 
was  denied  in  November  of  that  year.  A  further  petition  fbr 
a  rehearing  was  made  on  February  18,  1931,  calling  attention 
to  changed  economic  conditions.  This  was  denied  March  3, 
1931.  On  April  10,  1931,  the  Commission  made  its  supple- 
*  mental  report  and  order,  modifying  and  supplementing  the 
original  order,  to  become  effective  June  1, 1931. 

Suits  then  were  brought  to  set  aside  the  order,  and  the  lower 
court  refused  an  interlocutory  injunction.  The  Supreme  Court 
held  that  the  injunction  should  have  been  granted.  To  the 
Commission’s  claim  that  its  determination  could  not  “reflect 
accurately  fluctuating  conditions,”  the  Court  replied: 

These  suggestions  would  be  appropriate  in  relation  tj> 
ordinary  application  for  rehearing,  but  are  without  force 
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when  overruling  economic  forces  have  made  the  record 
before  the  Commission  irresponsive  to  present  condi¬ 
tions.  This  is  not  the  usual  case  of  possible  fluctuating 
conditions,  but  of  a  changed  economic  level.  And  the 
prospect  that  a  hearing  may  be  long  does  not  justify  its 
denial  if  it  is  required  by  the  essential  demands  of  jus¬ 
tice  *  *  *. 

In  the  instant  proceeding,  the  hearing  accorded  related 
to  conditions  which  had  been  radically  changed,  and  a 
hearing  suitably  requested,  which  would  have  permitted 
the  presentation  of  evidence  relative  to  existing  condi¬ 
tions,  was  denied.  We  think  that  this  action  was  not 
within  the  permitted  range  of  the  Commission’s  discre¬ 
tion  but  was  a  denial  of  right.  The  order  of  the  Com¬ 
mission,  which  was  thus  made  effective,  and  the  ensuing 
supplement  order  cannot  be  sustained  (p.  262). 

That  the  major  war  of  global  proportions  affect  the  whole 
economic  structure  of  the  nation  cannot  be  seriously  disputed. 
•Certainly  the  present  war  has  a  greater  effect  on  our  economic 
structure  than  the  depression  referred  to  in  the  Santa  Fe  case. 

The  Commission  also  ignored  the  evidence  in  the  record. 
The  evidence  submitted  by  Witness  Joseph,  Exhibit  8,“  dem¬ 
onstrates  that  under  the  sliding  scale  arrangement  with  the  ad¬ 
justment,  and  only  depreciation  in  federal  income  taxes,  that  a 
rate  reduction  instead  of  a  rate  increase  was  justified. 

VI 

The  judgment  of  the  District  Court  is  valid  and  the  Court 
properly  denied  the  motions  for  a  new  trial 

Appellants  urge  that  the  judgment  of  the  Court  below  is 
invalid  because  that  Court  did  not  examine  the  record  of  the 
proceeding  before  the  Commission,  as  certified  by  the  Com¬ 
mission,  before  the  entry  of  judgment  (Co.  Br.  62-66,  Comm. 
Br.  13-18). 

The  Court  has  conceded  the  fact  that  he  did  not  examine  it. 
However,  after  having  the  record  brought  before  him,  the 
Court  examined  it  thoroughly  and,  after  having  done  so,  re- 
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affirmed  his  original  judgment  (Co.  App.  29-32).  He  prop¬ 
erly  found  that  there  were  no  matters  of  consequence  not  pre¬ 
viously  called  to  his  attention  in  the  pleadings,  argument,  and 
briefs,  and  that  appellants  had  been  given  a  full  and  fair  hearin 

The  question  is  whether  such  failure  to  examine  the  record 
as  certified  by  the  Commission  invalidates  the  judgment  en¬ 
tered  by  the  Court.  In  the  opinion  of  the  Appellees,  it  does  not, 
as  we  shall  show. 

Paragraph  66,  amended,  of  the  statute  creating  the  Commis¬ 
sion  and  defining  its  duties  (49  Stat.  882,  Section  4B-706,  D.  <p. 
Code,  1940)  provides  that: 

In  the  determination  of  any  appeal  from  an  order  or 
decision  of  the  Commission  the  review  by  the  court  shall 
be  limited  to  questions  of  law,  including  constitutional 
questions;  and  the  findings  of  fact  by  the  Commission 
shall  be  conclusive  unless  it  shall  appear  that  such  find  ¬ 
ings  of  the  Commission  are  unreasonable,  arbitrary,  cr 
capricious. 

The  appeals  before  the  District  Court  were  decided  upon  a 
question  of  law.  The  essential  facts  were  agreed  upon,  as 
shown  by  the  pleadings 54  and  the  oral  argument,  as  we  shall 

“  (a)  The  petition  of  appeal  in  the  Byrnes  case.  No.  17805  (Co.  App.  3-7) , 
and  the  following  documents,  which  were  attached  to  and  made  a  part 
thereof: 

I.  The  Public  Utilities  Commission’s  order  of  October  13,  1942  (Exhibit 
A)  (Co.  App.  55-57),  including  the  dissenting  opinion  of  Commissioner 
Hankin  (App.  1-465). 

IL  The  petition  of  appellant,  dated  October  19,  1942,  praying  that  the 
order  of  October  13, 1942,  be  vacated  (Exhibited  B)  (Co.  App.  57-60). 

III.  The  order  of  the  Commission  of  October  23,  1942,  denying  such 
tion  (Exhibit  C)  (Co.  App.  60-63),  including  Commissioner  Hankin’s 
senting  opinion  (App.  46-51). 

IV.  The  petition  of  appellant,  dated  October  31,  1942,  praying  for 
amendment  of  the  Commission’s  order  of  October  23,  1942  (Exhibit  D) 
(Co.  App.  63-65). 

V.  The  Commission’s  order  of  November  9,  1942,  denying  the  petition  of 
October  31,  1942  (Exhibit  E)  (Co.  App.  66-67),  including  Commissioner 
Hankin’s  dissenting  opinion  (App.  51-65). 

VL  The  petition  for  reconsideration  filed  by  appellant  on  November  12. 
1942  (Exhibit  P)  (App.  65-67). 

.  VII.  The  order  of  the  Commission  dated  November  16,  1942;  denying  the 
petition  for  reconsideration  (Exhibit  G)  (App.  67-68). 

(b)  The  petition  for  appeal  in  the  Henderson  case,  No.  17806  (Co.  Appi 
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demonstrate  hereinafter.  This  was  the  opinion  of  tne  Court 
(Co.  App.  30,  32),  and  it  is  also  the  opinion  of  the  appellees 
herein.  The  essential  facts  were  made  clearly  known  to  the 
Court,  as  its  memorandum  opinion  shows  (Co.  App.  15-22). 
It  was  therefore  only  necessary  that  the  Court  apply  the  law  to 
these  admitted  facts,  and  this  was  done. 

The  view  of  the  Court  on  this  matter  is  clearly  indicated  by 
the  following  excerpts  from  its  memorandum  opinion  of  Feb¬ 
ruary  1,  1943: 

The  Price  Administrator  claims  that  notwithstand¬ 
ing  he  was  permitted  to  intervene,  the  Commission 

237-241),  and  the  following  documents  which  were  attached  to  and  made 
a  part  thereof : 

I.  The  Commission's  order  of  October  13,  1942  (Exhibit  A)  (Co.  App. 
135-157),  including  the  dissenting  opinion  of  .Commissioner  Hankln. 
(App.  1—46.) 

IL  The  intervening  petition  of  appellant,  dated  August  IS,  1942  (Ex¬ 
hibit  B).  (Co.  App.  34-37.) 

III.  The  petition  of  appellant  for  reopening  of  the  proceeding,  dated 
September  28,  1942  (Exhibit  C).  (Co.  App.  3S-39.)  (This  was  denied  by 
the  Commission  on  September  30,  1942.)  (App.  135,  et  seq.) 

•  IV.  The  petition  for  reconsideration  filed  by  appellant  on  November  12, 
1942  (Exhibit  D).  (App.  75-82.) 

V.  The  order  of  the  Commission,  dated  November  16,  1942  (denying  the 
petition  for  reconsideration  ( Exhibit  E ) .  ( App.  82-83. ) 

(c)  The  answers  to  the  appeals  filed  by  the  Washington  Gas  Light  Com¬ 
pany  which  not  only  set  forth  in  considerable  detail  the  facts  relied  upon 
by  them  to  justify  the  Commission’s  order  of  October  13,  1942,  in  the  light 
of  the  government’s  price  program  and  the  Act  of  October  2,  1942,  but  also 
contained  the  following  documents  (App.  84-93) : 

L  The  Commission’s  order  of  October  13,  1942.  (Co.  App.  55-57. )/ 

(d)  The  answer  filed  by  the  Commission  to  the  Henderson  appeal.  No. 
17806,  which  not  only  set  forth  in  considerable  detail  the  facts  of  the  case 
relied  upon  by  it  to  justify  the  Commission’s  order  of  October  13,  1942,  in 
the  light  of  the  government’s  price  program  and  the  Act  of  October  2, 1942, 
but  also  contained  the  following  documents: 

I.  The  Commission’s  order  of  March  19, 1935,  in  the  so-called  Washington 
Gas  Light  valuation  case  (Exhibit  A). 

IL  The  Commission’s  valuation  order  in  the  Georgetown  Gas  Light 
Company  case,  dated  March  19, 1935  (Exhibit  B). 

III.  The  Commissions  order  of  December  13,  1935,  approving  the  sliding 
scale  arrangement  (Exhibit  C). 

IV.  The  Commission’s  order  of  March  20,  1942,  initiating  this  proceeding 
(Exhibit  D).  (Comm.  App.  5a.) 

V.  The  Commission’s  order  of  July  21, 1942,  giving  notice  of  hearing  of  this 
proceeding  (Exhibit  E).  (Comm.  App.  6a.) 


nullified  the  permission  by  refusing  to  reconsider  the 
basic  principles  of  the  sliding  scale  arrangement  in  the 
light  of  the  economic  conditions  and  the  government’s 
program  to  prevent  inflation.  Appellants  contend 
that  by  its  rulings  and  pronouncements  it  limited  its 
consideration  to  such  data  as  would  enable  it  to  apply 
the  formula  of  the  sliding  scale  arrangement  in  de¬ 
termining  what  rates  were  authorized  by  the  ^sliding 
scale  arrangement. 

Appellants  complain  that  the  Commission  narrowly 
considered  the  matter  of  rates  within  the  limits  of  tne 
sliding  scale  arrangement  and  refused  to  broaden  tljie 
scope  of  its  inquiry  to  determine  whether  the  formula 
of  the  sliding  scale  could  be  properly  applied  in  the  lig^t 
of  known  economic  conditions  and  the  Government’s 
program  to  prevent  increases  in  the  cost  of  living.  It 
is  said  for  the  Commission  that  the  order  of  March  20, 
1942,  provided  only  for  the  engineering  and  accounting 
investigation  necessary  to  conform  with  the  sliding  scale 
arrangement  and  that  it  was  not  required  at  the  instancy 
of  appellants  to  broaden  the  scope  of  its  inquiry  beyond 
the  purpose  indicated  in  the  order  of  March  20, 1942.  > 


I  think  the  Commission  erred  in  its  belief  that  ip 
could  proceed  in  accordance  with  the  1935  sliding  scale 
arrangement  alone  and  in  the  face  of  the  Congressional 
Act  of  October  2,  1942. 

The  Act  of  October  2, 1942,  required  that  the  Commis¬ 
sion  give  the  President’s  representative  a  reasonable  op¬ 


portunity  to  present  his  case,  that  the  Commission  might| 
determine  whether  the  formula  agreed  upon  in  the  slid¬ 
ing  scale  arrangement  was  inflationary,  under  present 
known  conditions  *  *  *. 

True,  some  of  the  evidence  offered  by  appellants  to  | 
broaden  the  scope  of  inquiry  was  received.  I  think  , 
upon  the  record  it  is  clear  that  the  Commission  regarded 
the  inquiry  within  narrow  limits  and  within  the  scope 
of  the  order  of  March  20,  as  interpreted  by  the  Commis- 
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sion,  and  that  the  Commission  closed  its  ears  to  the  in¬ 
sistent  demand  of  appellants  to  give  consideration  to 
the  new  factors  required  by  the  Act  of  October  2,  1942. 
In  that  respect  I  find  that  the  action  of  the  Commission 
was  arbitrary  and  illegal.  The  right  conferred  upon 
the  President  and  his  representatives  was  not  a  mere 
formality.  The  privilege  of  intervention  is  one  of  sub¬ 
stance  and  his  direct  relation  to  the  avowed  purpose  of 
Congress  to  stabilize  prices,  wages,  and  profits. 

It  is  not  so  much  a  question  as  to  whether  the  Com¬ 
mission  should  enlarge  or  broaden  the  scope  of  its  hear¬ 
ings  under  the  order  of  March  20  as  what  it  should  do 
to  fix  reasonable  and  just  rates  as  required  by  the  Act 
of  October  2,  1942,  which  seeks  to  prevent  inflation. 
Such  question  may  not  be  dismissed  but  must  be  met, 
and  the  only  way  to  meet  it  is  to  hear  fully  such  evi¬ 
dence  as  the  President’s  representatives  may  produce 
and  otherwise  make  a  searching  investigation  in  the 
light  of  present  economic  and  war  conditions  to  deter¬ 
mine  whether  the  proposed  increase  in  rates  will  be  in¬ 
flationary  in  character  and  so  contrary  to  the  declared 
policy  of  Congress. 

The  sliding  scale  arrangement  is  not  a  contract,  cer¬ 
tainly  not  one  which  binds  the  public.  It  must  give 
way  to  public  policy  and  to  Congressional  enactment 
which  expresses  that  policy  (Co.  App.  17-19). 

These  were  the  conclusions  of  the  Court  which  served  as  the 
basis  for  its  judgment.  The  facts  suporting  the  conclusions 
were  not  controverted. 

In  its  answer  to  the  petition  of  appeal  of  the  Appellant 
Byrnes  in  the  District  Court,  the  Company  said: 

Said  Utilities  Counsel  (of  OPA)  from  time  to  time 
requested  and  moved  the  Commission  to  enlarge  and 
change  the  issues  in  the  proceeding  as  defined  by  the 
Commission,  and  to  proceed  to  re-examine  the  Order  of 
the  Commission  of  December  13,  1935  (Order  No. 


1458),“  all  of  which  requests  and  motions  were  denied 
by  the  Commission.  Except  that  testimony  and  argu¬ 
ment  of  all  parties,  including  the  intervening  Office  of 
Price  Administration,  were  limited  to  the  issues  in  tlJe 
proceeding  as  defined  by  the  Commission,  no  other 
limitation  or  restriction  whatsoever  was  imposed  at  any 
time  upon  the  Price  Administrator  or  its  counsel  (Co. 
App.  10). 

In  the  oral  argument  before  the  District  Court,  the  Corpora¬ 
tion  Counsel  of  the  District  of  Columbia,  speaking  for  the  Com¬ 
mission,  said: 

% 

The  record  is  replete  with  attempts  to  enlarge  the 
scope  of  the  proceeding,  to  have  determined  in  this 
•  proceeding  law  and  rules  and  regulations,  which  have 
not  been  recognized  by  the  Supreme  Court  of  the  United 
States,  a  departure  from  that  which  had  been  in  effecjt 
and  which  had  been  beneficial  to  the  public  and  to  the 
utilities.  That  is  where  the  parting  of  the  ways  oc 
curred  *  *  *  (App.  146). 

And  further: 


What  they  (OES  and  OPA)  wanted  to  have  was  t, 
hearing  in  which  all  factors  could  be  determined.  Of 
course,  that  embraced  valuation,  rates,  depreciation,  anc 
everything  else.  That  was  not  within  the  scope  of  the 
hearing.  It  was  not  intended  by  the  Act. 

*  *  *  *  # 


What  they  sought  to  have  us  do  was  to  turn  in  all 
factors,  factors  of  valuation,  and  so  on  (R.  269S-2699^. 

In  the  argument,  Counsel  for  the  Company  stated: 

“Now,  I  desire  to  point  out  to  your  Honor  that  if 
at  the  instance  of  any  interested  party  in  any  year,  that 
interested  party  can  insist  that  the  Public  Utilities 

M  Order  No.  1458  provided  for  establishment  of  the  sliding-scale  arrange¬ 
ment.  Actually,  request  was  made  that  the  Commission  re-examine  that 
part  of  the  rate  base  which  did  not  reflect  original  cost;  specifically  land 
valuation. 
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Commission  go  into  the  classic  or  orthodox  method  of 
fixing  rates,  then  the  sliding  scale  must  disappear. 
*  *  #  To  permit  such  a  thing,  to  force  the  Public 
Utilities  Commission  at  the  instance  of  anybody,  to  re¬ 
open  the  whole  basis  of  the  sliding  scale,  is  to  put  a  pre¬ 
mium  on  the  interference  with  the  scale  whenever  it 
works  in  the  upward  direction  and  must,  it  seems  to 
me,  nullify  the  scale  itself”  (App.  147-148). 

And  repeated  later: 

As  heretofore  stated,  this  is  an  argument  entered  into 
1  -  in  1935  either  to  provide  for  an  increase  or  decrease 
in  rates,  and  I  submit  again,  your  Honor,  that  to  force 
the  Public  Utilities  Commission  of  the  District  of 
Columbia  to  reopen  the  sliding  scale  and  to  try  the 
classic  and  orthodox  rate  and  valuation  case  in  each 
year  will  effectually  prevent  the  operation  of  the  scale 
itself  *  *  *  (App.  148). 

Thus,  it  is  clear  and  beyond  dispute,  as  the  lower  Court 
said  in  its  memorandum  opinion  of  March  12,  1943: 

The  Court  was  in  no  wise  misled  nor  confused  as  to 
what  had  occurred  in  the  hearing  before  the  Commis¬ 
sion.  As  to  the  essential  facts,  there  was  no  disagree¬ 
ment.  The  issue  was  one  of  law  relating  to  admitted 
facts  (Co.  App.  30). 

It  is  obvious  that  the  learned  court  below  complied  with 
the  language  of  the  statute  (D.  C.  Code  (1940),  Sec.  43-705) 
relied  upon  by  the  company  as  the  basis  for  its  claim  that 
the  court’s  judgment  was  reversed.  He  received  “no  new 
or  additional  evidence”  but  actually  “heard”  the  appeal  “upon 
the  record  before  the  Commission.”  As  has  already  been 
demonstrated,  he  had  before  him  every  essential  fact  in  the 
record  before  the  Commission  in  the  pleadings,  briefs,  and 
arguments. 

The  appellant  company  cites  three  cases  (Co.  Brief,  p.  65) 
as  authority  for  its  contention  “that,  in  order  to  constitute 
due  process  of  law,  a  judgment  of  a  court  must  be  based  upon 
a  consideration  of  the  record.” 
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These  cases  (Morgan  v.  United  States,  298  U.  S.  468,  304 
TJ.  S.  1;  NLRB  v.  Botany  Worsted  Mills,  106  F.  (2d)  263; 
NLRB  v.  Baldwin  Locomotive  Works,  128  F.  (2d)  39),  have 
one  significant  similarity,  i.  e.,  they  all  three  deal  with  findings 
by  administrative  agencies  and  are  concerned  with  the  ques¬ 
tion  of  what  constitutes  a  full  hearing  before  such  agencies. 
None  of  the  cases  cited  by  company  counsel  treat  with  the  ques¬ 
tion  of  what  constitutes  the  equivalent  in  the  Courts. 

In  Morgan  v.  U.  S.,  supra,  the  Court  said  (pp.  479-480) : 

And,  while  the  order  is  legislative  and  gives  to  the 
proceeding  its  distinctive  character  *  *  *,  it  is  a 

proceeding  which  by  virtue  of  the  authority  conferred 
has  special  attributes.  The  Secretary,  as  the  Agent  of 
Congress  in  making  the  rates,  must  make  them  in  ac¬ 
cordance  with  the  standards  and  under  the  limitations 
which  Congress  has  prescribed. 

In  NLRB  v.  Baldwin  (Supra),  again  the  question  involve^! 
was  one  affecting  an  administrative  agency,  and  consisted  ia 
the  Board's  availing  itself  of  the  services  of  subordinates  in 
assembling  evidence  for  its  findings.  Again  it  is  a  case  affectr¬ 
ing  an  administrative  agency,  not  a  Court. 

NLRB  v.  Botany  Worsted  Mills,  supra,  once  more  involves 
an  identical  proposition. 

The  three  cases,  carefully  read,  are  authority  for  the  propo¬ 
sition  that  our  Courts  impose  rigid  limitations  upon  Adminisf- 
trative  Commissions  in  their  function  of  reviewing  a  record, 
as  an  element  of  due  process.  However,  our  Courts  impose 
no  such  limitation  upon  themselves. 

The  facts  were  indeed  admitted.  There  was  certainly  no 
disagreement.  The  appeals  of  the  Price  Administrator  and 
the  Director  of  Economic  Stabilization  were  predicated  pri¬ 
marily  upon  the  failure  of  the  Commission  to  permit  thos^ 
appellants  to  introduce  evidence  and  to  cross-examine  wit¬ 
nesses  as  to  the  basic  provisions  of  the  sliding-scale  arrange¬ 
ment;  as  to  the  change  in  economic  conditions  since  1935  whefi 
the  sliding-scale  arrangement  was  made;  and  as  to  the  effect 
of  present  economic  war  conditions  and  the  Government's  pro-f 
gram  to  prevent  inflation  and  to  keep  down  the  cost  of  living 
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upon  such  basic  provisions  of  the  arrangement.  AH  parties 
to  the  proceeding  agree  that  the  Commission  refused  to  hear 
evidence  of  this  nature,  ruling  that  the  basic  provisions  of  the 
sliding-scale  arrangement  were  not  to  be  reconsidered.  The 
memorandum  briefs  submitted  to  the  Court  after  argument 
emphasized  this  agreement. 

Following  the  entry  of  judgment  on  February  10,  1943,  and 
the  filing  of  notices  of  appeal  therefrom,  as  stated  hereinbefore, 
it  was  discovered  that  the  original  record  of  proceedings  before 
the  Commission,  as  certified  by  the  Commission,  had  not  been 
made  available  to  the  Court.  Following  this  discovery,  an 
informal  conference  was  held  in  the  chambers  of  the  Justice 
of  the  Court  where  it  was  uniformly  agreed  between  the  Jus¬ 
tice  and  counsel  for  all  parties  that  the  Court  read  and  con¬ 
sider  the  certified  record  of  the  Commission  and  determine  what 
the  Court  should  do  in  the  discharge  of  his  official  duty  writh 
respect  to  the  findings  and  the  judgment  which  had  been  en¬ 
tered.  Thereafter  and  promptly  counsel  for  the  Company 
furnished  a  memorandum  of  citations  to  such  certified  record 
as  such  counsel  deemed  necessary  that  the  Court  consider  prior 
to  appropriate  disposition  of  the  appeals.  Counsel  for  OES 
and  OPA  also  submitted  a  memorandum  to  show  that  the 
Court  had  been  fully  and  otherwise  informed  of  such  matters 
as  were  so  cited  by  the  Company.  Such  memorandum  spe¬ 
cifically  designated  wherein  those  items  so  cited  by  the  Com¬ 
pany  had  been  brought  to  the  attention  of  the  Court  prior  to 
entry  of  its  judgment  of  February  10,  1943,  in  the  pleadings 
and  exhibits  thereto,  briefs,  and  oral  argument. 

In  the  meantime  the  Company  filed  a  motion  for  reargument 
and  reconsideration  on  March  3,  1943  (Co.  App.  21-23). 
Answer  to  such  motion  was  filed  on  March  8, 1943  (Co.  App.  24- 
29).  Such  answer  and  the  affidavit  of  counsel  attached  thereto 
and  submitted  therewith  specifically  enumerated  and  specified 
those  pleadings  and  exhibits,  and  portions  of  the  oral  argument, 
separate  and  apart  from  the  physical  record  actually  certified 
by  the  Commission,  which  set  forth  all  facts  necessary  to  be 
known  by  the  Court,  in  order  to  enable  it  to  apply  the  law  of 
the  cases  before  it. 
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Thereafter  the  Court  “with  care  and  precision”  read  the  cer¬ 
tified  record  of  the  Commission.  And  on  March  12,  1943,  filed 
a  memorandum  opinion  reading  in  part  as  follows: 

When  I  had  so  read  the  certified  record  I  was  fulty 
convinced  that  counsel  for  the  contending  parties  had 
fully  and  faithfully  presented  to  me  in  their  oral  argu¬ 
ments  and  briefs  all  facts  and  matters  pertinent  to  thii 
appeal  which  appear  upon  such  certified  record.  The 
court  was  in  no  wise  misled  nor  confused  as  to  what  had 
occurred,  in  the  hearing  before  the  Commission.  Ai 
to  the  essential  facts  there  was  no  disagreement.  The 
issue  was  one  of  law  relating  to  admitted  facts. 

The  certified  record  fully  supports  my  findings  of  fact 
and  I  continue  to  believe  such  findings  justify  my  con-j 
elusions  of  law  and  definitely  require  the  judgment  which 
was  entered  (Co.  App.  29-31). 


Accordingly,  the  Court,  on  March  16,  1943,  filed  a  furtherj 
order  wherein  he  found  as  follows: 

1.  That  all  essential  parts  of  the  record  before  the 
Commission  were  contained  in  the  pleadings,  answers, 
orders,  argument,  and  briefs  submitted  to  the  Court 
prior  to  his  memorandum  dated  February  1,  1943,  and 
the  decree  dated  February  10,  1943; 

2.  That  a  review  of  the  transcript  of  the  testimony 
before  the  Commission  demonstrates  that  there  were 
no  matters  of  consequence  bearing  on  the  issues  in  this 
case  not  previously  called  to  the  attention  of  the  Court; 

3.  That  the  appellee,  Washington  Gas  Light  Com¬ 
pany,  has  failed  to  demonstrate  any  good  or  sufficient 
cause  for  the  granting  of  its  motion; 

4.  That  a  full  and  fair  hearing  has  been  granted  to  all 
parties  before  this  Court  (Co.  App.  31-32). 


From  all  of  the  foregoing  it  is  clear  that  the  issues  were  clearly 
defined  in  the  District  Court.  It  is  also  clear  that  the  Court 
had  a  clear  and  well  informed  knowledge  of  the  facts  necessary 
to  disposition  of  such  issues  prior  to  entry  of  its  original  opinion 
and  decree. 
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The  primary  issue  was  whether  the  Commission  acted  arbi¬ 
trarily  and  illegally  in  refusing  to  hear  evidence  upon  the  fair¬ 
ness  and  justice  of  the  basic  provisions  of  the  sliding-scale 
arrangement.  The  facts  concerning  these  actions  of  the  Com¬ 
mission  have  never  been  in  dispute.  Even  in  this  Court  of 
Appeals,  the  Commission  concedes: 

The  petition  of  intervention  and  motion  by  counsel 
in  support  thereof  unsuccessfully  sought  to  enlarge  the 
scope  of  the  hearings  to  permit  the  intervenor  to  attack 
Order  No.  1458,  promulgated  in  1935,  and  to  have  the 
Commission  reconsider  the  basic  principles  of  the  slid¬ 
ing-scale  plan  and  to  revise  that  plan.  The  Commission 
overruled  the  motion  to  enlarge  the  scope  of  the  hear¬ 
ing  and  to  reconsider  the  basic  principles  and  elements 
of  the  sliding-scale  plan,  and  proceeded  with  the  hear¬ 
ing  pursuant  to  the  provisions  of  the  order  of  investiga¬ 
tion  and  the  statutory  notice  (Comm.  Br.  4).06 

The  issues  before  the  District  Court  were  of  law.  And  the 
Court  was  fully  apprised  of  all  facts  necessary  to  determination 
of  such  issues.  The  parties  to  the  proceeding  were  granted  full 
and  fair  hearing  in  accordance  with  due  process.  Therefore,  it 
must  follow,  the  Court  properly  upheld  the  appeals  of  OES 
and  OPA.  There  is  nothing  in  the  cases  cited  by  the  Com¬ 
mission  and  Company  (Co.  Br.  65;  Comm.  Br.  14-16)  which 
required  the  District  Court  to  do  more  than  it  did. 

For  these  reasons  the  urgings  of  Appellants  in  these  respects, 
as  well  as  all  others,  must  be  denied. 

VII 

The  Court  could  not  properly  have  granted  the  motions  to 
dismiss  the  petitions  of  appeal 

In  their  answers  to  the  petitions  of  appeal  the  Commission 
and  the  Company  moved  the  District  Court  to  dismiss  such 
petitions.  It  was  agreed  that  the  oral  argument  before  the 
Court  should  encompass  a  consideration  of  the  motions  to  dis¬ 
miss  as  well  as  the  merits  of  the  appeals  (R.  2712-2713).  Al- 


*Cf.  Co.  Br.  50-55,  61-62. 


though  no  specific  ruling  was  made  upon  such  motions,  the 
opinion  and  decree  of  the  Court  constituted  an  effective  denial 
of  such  motions. 

The  Company  has  apparently  abandoned  its  argument  thai 
the  appeals  should  have  been  dismissed  by  the  District  Courti 
The  Commission,  however,  revives  such  argument  in  this  Court 
(Comm.  Br.  33-35). 

The  Court,  of  course,  did  not  grant  such  motions  to  dismiss 
Nor  could  it  properly  have  done  so. 

Paragraph  65,  amended,  of  the  Act  creating  this  Commission 
(49  Stat.  882,  Section  43-705,  D.  C.  Code,  1940),  provides  that: 


Any  *  *  person  *  *•  *  affected  by  any 
final  order  or  decision  of  the  Commission,  other  than  an 
order  fixing  or  determining  the  value  of  the  property  of 
a  public  utility  in  a  proceeding  solely  for  that  purpose, 
may,  within  sixty  days  after  final  action  by  the  Commis¬ 
sion  upon  the  petition  for  reconsideration,  file  with  the 
clerk  of  the  Supreme  Court  of  the  District  of  Columbia 
a  petition  of  appeal  setting  forth  the  reasons  for  such 
appeal  and  the  relief  sought  *  * 

The  Appellees,  Byrnes  and  Brown,  are  administrative  officers 
of  the  Federal  Government.  They  are  charged  with  responsible 
duties  in  the  administration  of  the  Government’s  program  to 
secure  economic  stabilization;  to  prevent  speculative,  unwar¬ 
ranted,  and  abnormal  increases  in  prices;  to  assure  that  defense 
appropriations  are  not  dissipated  by  excessive  prices;  to  pro¬ 
tect  persons  with  relatively  fixed  and  limited  incomes,  con¬ 
sumers,  wage  earners,  investors,  and  persons  dependent  on  life 
insurance,  annuities,  and  pensions  from  undue  impairment  of 
their  standard  of  living;  to  prevent  undue  hardships  which 
would  result  from  abnormal  increases  in  prices;  to  safeguard 
the  stabilization  of  prices,  wages,  and  salaries  affecting  the  cost 
of  living  on  the  basis  of  levels  existing  on  September  15, 1942. 
As  such  persons,  they  are  affected  by  the  provisions  of  the  Com¬ 
mission’s  Orders  Nos.  2401,  2404,  and  2418,  since  increases  in 
rates  or  charges  for  utility  services  may  affect  adversely  the  pro¬ 
gram,  policies,  and  responsibilities  of  the  Office  of  Economic 


Stabilization  and  the  Office  of  Price  Administration  to  stabilize  . 
commodity  prices  and  prevent  increases  in  the  cost  of  living. 

Emergency  Price  Control  Act  of  19/$  (Pub.  Law  421, 
77th  Cong.,  2d  Sess.). 

Amendment  of  October  2,  19/$,  to  the  Emergency 
Price  Control  Act  of  19/$  (Pub.  Law.  729,  77th  Cong., 
2d  Sess.). 

Executive  Order  No.  9250,  7  Fed.  Reg.  7871. 

Executive  Order  No.  9328,  8  Fed.  Reg.  4681. 

Directive  No.  1,  Director  of  Economic  Stabilization, 

7  Fed.  Reg.  8758. 

Rule  1.1  of  the  Commission's  Tentative  Rules  of  July 
17, 19/$. 

Legislative  History  of  the  Act  of  October  2,  19/$. 
(Statement  of  Senator  Brown  in  Cong.  Record  of  Octo¬ 
ber  2,  1942,  pp.  7^73-4.) 

Securities  <&  Exchange  Comm.  v.  U.  S.  Realty  and 
Improvement  Co.,  310  U.  S.  434. 

U.  S.  v.  San  Jacinto  Tin  Co.,  125  U.  S.  273. 

Leon  Henderson,  Price  Administrator,  v.  Washington, 
Marlboro  and  Annapolis  Motor  Lines,  Inc.,  U.  S.  C.  of 
A.  for  D.  of  C.  132  Fed.  (2d)  729. 

Carter  v.  Blaine  County  Investment  Co.,  45  F.  (2d) 
643. 

Rouse  v.  Moore,  18  Johns.  407. 

Auditor  General  v.  Lake  George  and  M.  RR.  Co.,  82 
Mich.  426,  46  N.  W.  730. 

Red  Eagle  Bus  Co.  v.  Pub.  Util.  Comm.,  180  Ohio  St. 
261. 

Uhr  v.  Brown,  191  S.  W.  379. 

The  petitions  of  appeal  set  forth  the  reasons  for  such  appeals 
and  stated  causes  of  action  in  that  the  Commission’s  Order  No. 
2401  was  illegal  in  that  it  was  issued  arbitrarily  and  unreason¬ 
ably,  and  that  the  Commission  exceeded  its  lawful  powers  in 
issuing  such  order  without  regard  to  and  contrary  to  the  Com¬ 
mission’s  continuing  statutory  duty  to  fix  just  and  reasonable 
rates  or  charges,  and  because  such  order  was  issued  without 
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giving  due  consideration  to  and  in  complete  disregard  of  the 
profound  economic  changes  that  have  occurred  since  adoption 
of  the  sliding-scale  arrangement  in  1935,  and  because  such  order 
conflicts  with  established  legal  and  accounting  principles  per¬ 
taining  to  allowance  of  abnormal  expenses,  depreciation,  and 
rate  of  return. 

Railroad  Commission  Cases,  116  U.  S.  307. 

Freeport  Water  Co.  v.  Freeport,  180  U.  S.  587. 

Potomac  Electric  Power  Co.  v.  Public  Utilities  Com¬ 
mission,  Equity  No.  53,475,  Supreme  Court  of  the  Dis¬ 
trict  of  Columbia. 

Atchison,  Topeka  <k  Santa  Fe  Ry.  Co.,  v.  U nited  States, 
284  U.  S.  248. 

Great  Northern  Railway  Co.  v.  Weeks,  297  U.  S.  135, 
56.  S.  Ct.  426. 

Reno  Power,  Light  and  Water  Co.  v.  Public  Service 
Commission,  298  Fed.  790. 

Federal  Power  Commission  v.  Natural  Gas  Pipeline 
Co.,  315  U.  S.  575, 62  S.  Ct.  736. 

Southern  Bell  Telephone  &  Telegraph  Co.  v.  Louisiana 
Public  Service  Commission,  187  La.  137,  174  So.  180. 

Alexandria  Water  Co.  v.  Alexandria,  163  Va.  512, 172 
S.  E.  454. 

Peoples  Gas  Light  and  Coke  Co.  v.  Slattery,  373  Ill.  31. 

Petitions  of  appeal  in  the  Court  below  stated  a  cause  of 
action  in  alleging  and  seeking  relief  from  the  actions  of  the 
Commission  which  illegally  and  improperly  restricted  the 
hearings  to  exclude  matters  essential  to  the  performance  of 
the  Commission’s  duty  to  fix  just  and  reasonable  rates  or 
•charges,  which  denied  a  fair  hearing  to  the  original  Appellants. 
Such  Appellants  sought  to  prevent  an  undue,  unreasonable, 
and  illegal  limitation  of  the  issues,  not  an  enlargement  thereof. 

Railroad  Commission  Cases,  116  TJ.  S.  307. 

Freeport  Water  Co.  v.  Freeport,  180  U.  S.  587. 

Potomac  Electric  Power  Co.  v.  Public  Utilities  Com¬ 
mission,  Equity  No.  53,475,  Supreme  Court  of  the  Dis¬ 
trict  of  Columbia. 


76 


Atchison,  Topeka  &  Santa  Fe  Ry.  Co.  v.  United  States, 
284  U.  S.  248. 

Great  Northern  Railway  Co.  v.  Weeks ,  297  U.  S.  135. 

The  Appellee  Byrnes  was  entitled  to  intervene  in  the  pro¬ 
ceeding  before  the  Commission,  and  was  entitled  to  be  heard, 
and  to  have  considered  all  matters  essential  to  a  determination 
of  the  proper  relationship  between  public  utility  rates  or 
charges  and  the  national  program  for  price  stabilization,  and 
to  be  heard  on  all  matters  related  to  the  propriety  of  such  rates 
or  charges,  all  in  order  that  such  right  of  intervention  may  not 
be  rendered  a  nullity. 

Act  of  October  2,  1942,  Amending  the  Emergency 
Price  Control  Act  of  1942  (Pub.  Law  421,  77th  Cong., 
2dSess.). 

Legislative  History  of  the  Act  of  October  2,  1942. 
(Statement  of  Senator  Brown,  supra.) 

The  interest  of  Appellee  Brown  (Henderson)  in  the  proceed¬ 
ing  was  recognized  by  the  Commission  in  granting  such  Appel¬ 
lee  leave  to  intervene  (Co.  App.  69-73). 

CONCLUSION 

We  submit  that  this  Cdurt  should  affirm  the  judgment  of 
the  District  Court  which  correctly  held  that  the  Commission 
in  passing  upon  the  right  of  the  Company  to  increase  its  rates 
was  under  an  obligation  to  give  primary  consideration  to  the 
Act  of  October  2,  1942.  and  the  stabilization  program  and 
policies  of  the  Government.  This  the  Commission  failed  to  do 
as  it  was  under  the  erroneous/  notion  that  the  sliding-scale 
1  arrangement  prevented  the  fulfillment  of  its  obligation  fully 
to  aid  the  Government  in  its  fight  to  keep  down  the  cost  of 
living. 

We  believe  this  court  should  now  hold  that  the  decree  of 
the  District  Court  be  affirmed;  that  the  Commission  and  the 
Company  failed  to  satisfy  the  requirements  of  the  stabilization 
acts  and  that  the  order  of  October  13,  1942,  granting  the  in¬ 
crease  failed  to  meet  the  standards  laid  down  by  the  stabiliza- 
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tioii  legislation  as  well  as  the  principles  of  the  Public  Utilities 
Act  of  the  District  of  Columbia.  , 

Respectfully  submitted. 

James  F.  Byrnes, 

Director  of  Economic  Stabilization. 
Prentiss  M.  Brown, 

Administrator ,  Office  of  Price  Administration. 
By  George  J.  Burke, 

General  Counsel,  i 
David  F.  Cavers, 

Assistant  General  Counsel, 

Harry  R.  Booth, 

.  Utilities  Counsel, 

W.  Russell  Gorman, 

Attorney, 

Howard  S.  Guttmann, 

Attorney, 

Legal  Department,  Office  of  Price  Administration. 
Washington,  D.  C.,  May  14, 1943. 
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Almost  every  point  advanced  in  the  brief  of  Appellees 
was  discussed  in  the  original  brief  of  this  Appellant.  Never¬ 
theless,  certain  features  of  Appellees’  brief  require  com¬ 
ment  by  way  of  reply. 


2 


I. 

Appellees’  brief  has  much  to  say  concerning  the  war  and 
the  fight  against  inflation,  with  which  objectives  no  quarrel 
is  to  be  found  in  this  proceeding.  Nobody  denies  the  evils 
of  inflation,  the  necessity  for  preventive  steps,  that  infla¬ 
tion  is  a  creeping  disease,  that  OPA  is  charged  with  solemn 
obligations  and  the  greatest  responsibility,  that  the  total 
payments  for  common  carrier  and  public  utility  services 
in  the  United  States  are  14  billion  dollars,  that  the  success 
of  the  war  requires  sacrifices  of  the  highest  character,  that 
the  cost  of  the  war  is  placing  upon  the  Nation  an  un¬ 
paralleled  financial  burden,  that  the  burden  will  be  borne 
cheerfully,  or  many  of  the  other  similar  propositions  ad¬ 
vanced  in  Appellees’  brief.  The  question  presented  in  this 
case  is :  Who  is  to  decide  what  is  necessary  to  be  done  in 
respect  to  the  utility  service  in  the  District  of  Columbia? 

Appellees  assume  for  themselves  all  power,  all  good  in¬ 
tent,  all  wisdom  in  respect  to  all  sectors  of  the  home  front. 
The  fact  is  that  Congress  has  laid  down  a  clear  plan  for 
the  battle.  It  has  assigned  certain  tasks  to  the  Price  Ad¬ 
ministrator,  others  to  the  Director  of  Economic  Stabiliza¬ 
tion,  others  to  the  War  Labor  Board  and  others  to  the  sev¬ 
eral  expert  regulatory  commissions.  The  war  will  get  on 
faster  if  each  performs  his  assigned  task.  It  is  impeded, 
not  helped,  by  efforts  on  the  part  of  any  agency  to  take  over 
the  task  assigned  to  another. 

Congress  has  made  clear  beyond  dispute  that  the  battle 
against  inflation  in  the  field  of  public  utilities  is  confided  to 
the  regulatory  commissions,  and  that  the  Price  Administra¬ 
tor  and  the  Director  are  to  submit  the  evidence  as  to  the 
possible  inflationary  effect  of  proposed  increased  rates,  but 
shall  do  no  more.  Congress  has  prescribed  in  precise  terms 
the  factors  and  considerations  which  constitute  the  national 
program.  Order  and  progress  demand  that  these  several 
agencies  confine  their  activities  to  their  prescribed  func¬ 
tions.  To  none  of  them  has  the  whole  responsibility  been 
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confided.  The  share  of  each  is  sufficient  for  its  full  effort. 

The  question  here  is  not  whether  inflation  shall  be  fought. 
The  question  is :  What  agency  is  charged  with  responsibil  ¬ 
ity  as  to  utility  rates  in  the  District  of  Columbia?  The  an¬ 
swer  is  as  clear  as  the  question.  Rate-making  is  a  legisla  ¬ 
tive — not  an  administrative — function.  Congress,  with  com¬ 
plete  constitutional  responsibility,  has  delegated  to  the  Pub¬ 
lic  Utilities  Commission,  in  affirmative  terms  fortified  by 
negative  prohibitions  against  interference  with  that  delega¬ 
tion,  the  duty  to  control  the  rates  of  this  Company. 

So  much  of  Appellees  ’  brief  as  proclaims  the  dangers  of 
inflation,  the  crisis  of  the  war  and  the  extent  of  their  own 
responsibilities,  does  not  approach  the  question  in  this  case. 
Compliance  with  the  orders  of  Congress  spells  progress 
and  success.  This  is  a  test  case  upon  that  vital  question. 

n. 

Appellees  wholly  ignore  what  the  Public  Utilities  Com¬ 
mission  did.  At  no  point  do  they  refer  to  the  contents  of 
the  findings,  opinion  and  order  of  the  Commission  which  is 
the  subject  matter  of  this  appeal,  except  a  discussion  of 
the  conclusion  as  to  taxes.  It  would  certainly  seem  appar¬ 
ent  that  what  the  Commission  did  is  a  major,  material  con¬ 
sideration  in  determining  whether  its  action  was  so  arbi¬ 
trary  and  capricious  as  to  require  reversal  by  the  Court. 

Appellees  would  have  the  Court  believe  that  the  Com¬ 
mission  made  a  perfunctory  order  merely  complying  with 
an  ancient  (1935)  formula.  Nothing  could  be  further  from 
the  fact. 

The  findings  begin  at  page  39  of  the  Appendix  to  the  brief 
of  this  Appellant.  The  Commission  found  a  rate  base  (App. 
54),  premised  upon  a  valuation  proceeding  which  occupied 
three  and  one-half  years  and  cost  more  $750,000.  The  Com¬ 
mission  staff  audited  all  the  expenses  of  the  Company  and 
the  Commission  found  those  expenses  which  it  approved  to 
be  reasonable  (App.  47-48).  It  found  a  rate  of  return  (App. 
52)  (although  it  did  not  allow  this  full  return),  supported 
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by  its  own  knowledge  of  the  actual  cost  of  money  to  the 
Company,  shown  by  official  reports  in  its  files,  and  by  the 
rates  fixed  by  the  Federal  Power  Commission  in  every  gas 
case  recently  decided  by  it. 

The  Commission  found  (App.  40)  that  “it  is  our  duty  to 
give  recognition  to  existing  conditions  and  the  bearing  of 
such  conditions  upon  the  question  before  us.”  It  particu¬ 
larly  considered  those  conditions  in  relation  to  Federal 
taxes  (App.  48)  and  the  inflationary  effect  -which  the  allow¬ 
ance  of  -wartime  taxes  might  invite.  It  disallowed  all  excess 
profits  taxes  and  “after  weighing  all  factors  to  the  best  of 
our  ability”  concluded  that  the  allowance  of  Federal  income 
taxes  at  the  rate  of  31  per  cent  was  reasonable  for  rate-mak¬ 
ing  purposes.  These  disallowances  totalled  about  $160,000. 

The  Commission  considered  “the  financial  position  of 
the  Company  and  particularly  its  ability  to  secure  capital 
economically  for  the  purpose  of  expanding  its  plant  to  meet 
the  growing  demands  for  gas  service”  (App.  50).  This 
Vas  a  war  measure.  The  Commission  found,  “The  District 
of  Columbia  has  been  characterized  as  the  No.  1  defense 
area  of  the  United  States,  and  it  is  vital  that  the  Company 
be  in  a  position  at  all  times  to  provide  adequate  service.” 
Referring  to  the  fact  that  although  the  Company  had  at¬ 
tempted  to  sell  40,000  shares  of  preferred  stock,  it  had  been 
successful  only  to  the  extent  of  18,206  shares,  the  Commis¬ 
sion  said  “the  financial  position  of  the  Company  merits  our 
most  serious  consideration.”  It  found  (App.  51)  that 
whereas  the  earnings  per  share  of  common  stock  as  of  De¬ 
cember  31,  1941,  were  $2.25,  they  had  declined  to  $1.80  for 
the  twelve  months  ended  July  31,  1942.  It  found  that  sub¬ 
stantial  increases  in  the  costs  of  labor  and  material  had  oc¬ 
curred  during  this  period.  “After  careful  consideration  of 
all  factors  having  a  bearing  on  this  case,”  (App.  51)  the 
Commission  was  of  the  opinion  that  rates  should  be  in¬ 
creased  in  the  amount  of  $201,000,  which  “will  not  restore 
the  earnings  of  the  Company  to  the  level  obtaining  prior  to 
the  decline”,  but  would  “tend  to  arrest  the  decline.”  (App. 
52.) 
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The  Commission  further  found  that  the  new  domestic 
rates  would  result  in  an  average  increase  of  3  cents  per 
month  per  customer,  that  this  increase  would  amount  to 
only  l/37th  of  1  per  cent  of  the  cost  of  living  in  Washing¬ 
ton,  and  concluded,  “We  cannot  conceive  that  such  an  in¬ 
crease  would  have  material  inflationary  tendencies.” 

The  foregoing  were  not  perfunctory  pronouncements.  Ex¬ 
tensive  audits  by  the  Commission  staff  and  long  and  costly 
valuation  proceedings  underlay  the  testimony  presented,  all 
of  which  was  developed  in  extended  briefs  by  all  the  par¬ 
ties.  The  conclusions  reached  were  the  result  of  testimony, 
argument  and  the  expert  regulatory  knowledge  of  the  Com¬ 
mission. 

Why  did  this  Commission  approve  an  increase  in  this 
case?  It  made  clear  in  its  order  (App.  50-51)  that  the  finan¬ 
cial  position  of  the  Company,  its  ability  to  secure  capital 
for  the  purpose  of  expanding  its  plant,  the  vital  necessity 
that  the  Company  be  in  a  position  to  provide  adequate  ser¬ 
vice  at  the  No.  1  defense  area  of  the  United  States,  all  in 
the  face  of  increases  in  the  costs  of  labor  and  material,  rap¬ 
idly  declining  earnings  before  taxes  and  a  refusal  by  the 
investing  public  to  take  a  proffered  preferred  stock,  re¬ 
quired  the  Commission,  in  its  judgment,  to  grant  a  small  in¬ 
crease  which  would  tend  to  arrest  the  decline  in  earnings 
and  preserve  the  principles  inherent  in  the  rate-making 
process  upon  which  the  credit  position  of  the  Company  de¬ 
pends  in  large  measure.  It  did  not  grant  the  increase  indi¬ 
cated  by  the  sliding  scale  arrangement.  It  only  granted  an 
increase  which  it  found  could  not  have  material  inflation¬ 
ary  tendencies  but  which  would  preserve  that  method  of 
regulation  upon  which  credit  of  the  Company  had  come  to 
depend.  Those  conclusions  were  in  precise  accord  with  the 
terms  of  the  Emergency  Price  Control  Act  and  its  amend¬ 
ment,  as  we  developed  in  detail  in  our  original  brief. 

Appellees  are  both  inaccurate  and  unfair  to  the  Commis¬ 
sion  when  they  seek  to  impress  the  idea  that  the  action  of 
the  Commission  was  perfunctory  or  lacked  ample  and  sub¬ 
stantial  support  and  consideration. 
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1  Appellees  have  enveloped  the  whole  discussion  in  a  fog 
of  generalities,  in  the  evident  hope  that  the  case  may  be 
decided  upon  the  impression  created  by  their  claims.  The 
question  for  the  Court  to  decide  is  whether  the  findings, 
opinion  and  order  of  the  Commission  were  so  arbitrary, 
capricious  or  illegal  as  to  require  reversal  by  the  Court. 
That  decision  must  rest  upon  the  plain  facts  as  to  what  the 
Commission  did,  and  the  plain  terms  of  the  applicable  Acts 
of  Congress.  The  claims  of  Appellees,  no  matter  how  im¬ 
pressive  on  account  of  their  official  position,  cannot  change 
one  fact  or  one  term  of  a  single  statute. 

m. 

1  Appellees  make  many  references  to  the  stabilization  pro¬ 
gram  of  the  Government.  But  nowhere  do  they  define  that 
program.  Congress  has  defined  it.  See  Sections  1  and  2 
of  the  Emergency  Price  Control  Act,  pages  35  and  70  of  this 
Appellant’s  brief.  The  program,  so  Congress  said,  is  to 
protect  investors  and  employees  as  well  as  consumers.  It 
must  assist  in  securing  adequate  production  of  facilities 
and  commodities,  so  Congress  said.  Those  precise  consid¬ 
erations  constituted  the  motivating  forces  in  the  action  of 
the  Commission  in  this  case,  as  the  findings  and  opinion 
(App.  39-55)  conclusively  show.  Moreover,  Congress 
spelled  out  in  clear  and  unambiguous  language  the  precise 
procedure  for  executing  the  stabilization  program.  It  said 
that  the  procedure  should  begin  with  prices  in  October,  1941, 
and  then  make  adjustments  for  increased  costs  of  produc¬ 
tion  and  declining  earnings.  The  Commission  in  this  case 
did  precisely  that.  The  Act  of  October  2  in  no  respect 
modified  the  prescription  of  that  program,  except  that  it 
enlarged  the  scope  of  the  stabilization  program  to  include 
agricultural  prices,  wages,  and  salaries,  and  raised  the  gen¬ 
era  level  from  October,  1941,  to  September,  1942. 

This  is  no  time  for  vague  generalities  as  to  the  stabiliza¬ 
tion  program.  We  assert  now,  as  we  asserted  in  our  orig¬ 
inal  brief,  that  the  Commission  in  this  case  carried  out  to 
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the  very  letter  the  national  stabilization  program  as  it  has 
been  defined  and  prescribed  by  the  only  authority  having 
power  to  define  it,  namely  the  Congress.  Congress  was  ncft 
vague  in  its  directions,  as  the  statute  surely  shows. 

If  Appellees  want  the  Court  to  vacate  the  order  of  this 
Commission,  appointed  by  the  President  and  confirmed  by 
the  Senate  and  charged  by  statute  with  jurisdiction  over 
this  particular  subject  matter,  let  them  be  precise.  Let 
them  point  out  in  exact  terms  wherein  the  order  fails  to 
meet  any  of  the  perfectly  clear  provisions  of  the  program 
prescribed  by  Congress.  They  cannot,  and  we  suppose  do 
not,  claim  the  right  to  write  another  program  and  then  ex¬ 
pect  the  Court  to  find  an  order  void  because  it  complied  with 
the  program  of  the  Congress  but  not  with  the  program  cf 
Appellees. 

IV. 

Appellees  argue  (Brief,  p.  27)  that  Executive  Order  No. 
9250  amended  all  enabling  acts  of  all  Government  agencie  s. 
The  elusive  argument,  which  is  intertwined  with  protective 
platitudes  such  as  (p.  28)  that  “the  Commission  is  bound 
by  the  Constitution”,  needs  only  to  be  segregated  to  be  re¬ 
futed.  An  Executive  Order  cannot  amend  an  Act  of  Con¬ 
gress.  Moreover,  of  course  the  President  did  not  purport 
to  amend  any  Act  of  Congress. 

Executive  Order  9250  (7  Fed.  Reg.  7871)  prescribes  in 
extended  detail  the  “wage  and  salary  stabilization  policy”, 
the  “administration  of  wage  and  salary  policy”,  “Prices 
of  Agricultural  Products”,  and  “General  Provisions”  for 
the  administration  of  these  policies.  It  makes  one  short 
reference  to  utility  rates  (Par.  4  of  Title  VI).  It  says : 

“The  Director  shall  be  the  agency  to  receive  noticf 
of  any  increase  in  the  rates  or  charges  of  common  caj: 
riers  or  other  public  utilities  as  provided  in  the  aforp 
said  Act  of  October  2,  1942,” 

The  President  did  not  purport  to  intrude  upon  the  reg¬ 
ulatory  power  of  utility  commissions,  reserved  to  them  by 
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the  Acts  of  Congress.  The  Director  has  never  issned  a  “di¬ 
rective”  to  such  commissions,  because  he  has  no  such  power 
and  does  not  claim  it.  The  Executive  Order  clearly  refers, 
except  in  the  one  paragraph  quoted  above,  to  the  depart¬ 
ments  and  agencies  to  which  the  Director  has  power  to  issue 
“  directives  ”.  The  requirement  of  the  Order  (par.  4,  Title 
I)  is  that  those  agencies  “conform  to  the  directives  on  pol¬ 
icy  issued  by  the  Director.”  No  term  of  the  Order  impinges 
upon  the  fields  reserved  by  the  statutes. 

More  subtle,  but  equally  fallacious,  is  the  argument  of 
Appellees  that  the  Act  of  October  2  empowered  the  Presi¬ 
dent  to  impose  conditions  upon  increases  in  utility  rates. 
The  Act  did  exactly  the  contrary.  It  provided  (Section  1) : 

“The  President  may,  except  as  otherwise  provided 
1  in  this  Act ,  thereafter  provide  for  making  adjustments 

with  respect  to  prices,  wages  and  salaries  *  * 

and  (Section  2) : 

“The  President  may  suspend  the  provisions  of  sec¬ 
tions  3(a)  and  3(c),  and  clause  (1)  of  Section  302(c), 
of  the  Emergency  Price  Control  Act  of  1942  to  the  ex¬ 
tent  that  such  sections  are  inconsistent  with  the  pro¬ 
visions  of  this  Act,  hut  he  may  not  under  the  authority 
of  this  Act  suspend  any  other  law  or  part  thereof ”. 
(Italics  ours.) 

Clause  (2)  of  Section  302(c)  of  the  Emergency  Price  Con¬ 
trol  Act  exempted  utility  rates  from  its  provisions.  The 
above  provisions  of  the  Act  of  October  2,  the  very  Act  re¬ 
lied  on  by  Appellees  for  most  of  their  contentions,  specific¬ 
ally  declares  that  the  President  cannot  suspend  that  exemp¬ 
tion.  Statutory  language  could  not  be  clearer. 

Appellees  argue  (Brief  p.  29)  that  the  Commission 
“should”  apply  to  utility  rates  the  provisions  of  the  Act  of 
October  2  that  “The  President  may  *  *  *  provide  for  mak¬ 
ing  adjustments  with  respect  to  prices,  wages  and  salaries, 
to  the  extent  that  he  finds  necessary  to  aid  in  the  effective 
prosecution  of  the  war  or  to  correct  gross  inequities.”  (Sec¬ 
tion  1.) 
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Of  course,  the  argument  that  the  Commission  “should” 
apply  such  standards  is  a  far  cry  from  a  conclusion  that  a 
Court  must  reverse  if  the  Commission  fails  to  apply  them. 
And  also,  of  course,  the  Act  is  permissive  only  and  not 
mandatory  even  as  to  the  President  and  his  jurisdiction^-it 
says  “may”.  And  also,  as  we  have  just  pointed  out,  tpe 
general  price  control  provisions  do  not,  by  specific  nega¬ 
tion  of  the  statute,  apply  to  utility  rates.  The  Act  is  quite 
exact  as  to  the  adjustments  which  the  President  may  make 
“to  aid  in  the  effective  prosecution  of  the  war  or  to  correct 
gross  inequities.”  It  specifies  “prices,  wages  and  salaries.” 
It  does  not  mention  utility  rates  in  that  provision.  In  the 
next  following  proviso  it  deals  with  utility  rates  and  im¬ 
poses  different  and  specific  procedural  conditions  in  respect 
to  them. 

But  laying  all  that  aside,  and  looking  at  the  record,  ^e 
find  that  the  Commission  approved  this  increase  because  it 
found  that  the  Company  must  finance  a  wartime  need  in 
Washington,  that  it  had  been  unsuccessful  in  trying  to  do  so, 
that  its  costs  of  labor  and  material  had  increased,  and  tljat 
its  credit  position  required  that  the  decline  in  its  earnirigs 
must  be  arrested.  Appellees  admit  (Brief,  p.  46)  that 
“OP A  increased  the  prices  of  petroleum  products  to  m^et 
these  added  extraordinary  war  costs  in  order  to  assur|  a 
minimum  adequate  supply  of  oil  to  prevent  crippling  of  ^he 
war  effort  on  the  east  coast.”  Is  there  one  law  for  the  griat 
oil  companies  and  another  for  a  gas  company?  The  OPA 
did  not  find  that  the  increased  costs  to  the  oil  companies 
would  inflict  severe  hardship  upon  them.  OPA  did  not  look 
to  their  earnings  to  see  if  these  increased  costs  might  i|iot 
be  absorbed  without  reducing  those  earnings  to  a  point  be¬ 
low  confiscation.  It  did  not  invoke  the  “great  sacrifice” 
doctrine  in  that  instance. 

The  Commission  has  found,  after  public  hearing  during 
which  it  listened  to  the  testimony  presented  by  OPA,  thaJt  a 
war  need  must  be  met  in  Washington  and  that  the  nominal 


increase  approved  in  this  case  is  proper  in  its  expert  judg¬ 
ment  to  meet  that  situation.  It  met  the  requirements  of 
the  Act  of  October  2. 


y. 

Appellees’  brief  contains  many  inaccuracies,  vague  gen¬ 
eralities  and  untenable  arguments.  We  call  attention  to 
onlv  a  few. 

3,9,321  Appellees  make  much,  in  italicized  statements, 
of  the  fact  that  the  Commission’s  order  was  orig¬ 
inally  issued  without  prior  notice  to  the  Director.  And 
on  page  32  they  make  a  point  that  as  of  October  13  the  Com¬ 
pany  had  not  given  the  notice.  The  notice  was  given  Oc¬ 
tober  15.  The  Act  was  passed  October  2  and  the  Director 
took  office  October  7.  The  Act  and  its  requirements  were 
hew.  Its  terms  imposed  no  obligation  whatsoever  upon 
the  Commission.  In  its  order  the  Commission  carefully 
called  attention  to  the  Act  of  October  2  (App.  56).  The 
Commission  stated  that  under  the  terms  of  the  sliding  scale 
arrangement,  the  new  rates  should  become  effective  as  of 
September  1,  “However,  the  Commission  directs  the  atten¬ 
tion  of  the  Company  to  the  provision  contained  in  the  Act 
approved  October  2, 1942,”  quoting  in  full  the  proviso  relat¬ 
ing  to  utilities.  The  Company  immediately  gave  the  re¬ 
quired  notice,  on  October  15,  only  eight  days  after  the 
Director  had  taken  office.  The  Commission  reopened  the 
case  and  the  director  intervened. 

15  Reference  is  made  to  the  Executive  Order  of 
April  8,  1943.  This  was  six  months  after  the  Com- 
hiission’s  order  in  this  case  was  entered  and  five  months 
after  the  rates  here  involved  went  into  effect.  It  is  imma¬ 
terial  to  the  validity  of  that  order.  Would  Appellees  con¬ 
tend  that  it  invalidated  all  the  scores  of  price  increases 
granted  by  them  during  1942  and  1943?  In  the  next  place, 


i  i  This  and  succeeding  page  references  are  to  Appellees  *  brief. 


the  Executive  Order  did  not  call  upon  regulatory  bodies 
to  disapprove  all  rate  increases,  for  the  very  obvious  reason 
that  the  President  had  no  such  power.  Quite  properly,  he 
called  their  attention  to  the  Act  of  October  2,  an  Act  which 
was  fully  complied  with  in  this  case. 


17 —  Appellees  admit  in  this  footnote  and  the  related 
Footnote  text  that  Congress  specifically — the  House  conferees 
unanimously — refused  to  give  the  President  a  veto  power 
over  utility  rates  even  after  Senator  Norris  had  told  theta, 
on  the  Record,  about  this  particular  proceeding  and  the 
course  of  action  pursued  by  this  Commission  in  regard  to 
OP  A. 

18 —  Appellees  quote  a  statement  of  Congressman  Wol- 
Footnote  19  cott.  The  entire  pertinent  statement  was  not  quoted. 
Moreover,  his  statement  was  not  printed  in  the  Congres¬ 
sional  Record  when  delivered  but  appeared  later  in  the  ap¬ 
pendix,  apparently  revised.  We  quote  the  balance  of  the 
statement : 

“Senator  Norris,  as  I  understand,  has  a  bill  pending 
before  the  Senate  now  which  covers  the  substance  of  his 
amendment  to  the  price-control  bill  and  I  understand 
that  Senator  Norris  has  been  given  assurance  that  his 
bill  will  be  brought  up  for  consideration  before  the  ap¬ 
propriate  Senate  committee  in  the  near  future  and,  pos¬ 
sibly,  we  in  the  House  or  our  Interstate  Commerce 
Committee,  which  is  set  up  for  that  purpose,  will  have 
an  opportunity  to  discuss  that  matter  fully  and  at 
length,  with  a  better  understanding  of  the  problem  th^n 
the  Banking  and  Currency  Committee  could  have  in  the 
very  few  minutes  it  had  to  discuss  the  matter  in  confer¬ 
ence.  So  I  hope  that  provision  will  be  acceptable  tjo 
the  House. 

“In  keeping  with  the  theory  in  back  of  the  action 
taken  by  striking  out  the  Norris  amendment,  and  until 
this  amendment  can  be  adjusted  to  the  satisfaction  of 
all  concerned  in  the  bill  pending  in  the  Senate,  we  re¬ 
tain  in  the  Price  Control  Act  the  inhibitions  against 
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i 

disturbing  utility  rates  by  the  President  except  in  the 
manner  authorized  by  law.”  (Congressional  Record  of 
October  5, 1942,  Appendix  A3837  and  A3838). 

Senator  Norris’  bill  has  never  been  reported  out  of  the 
committee. 

19  Appellees  say  Congress  did  not  intend  to  exempt 
regulatory  bodies  from  giving  effect  to  the  stabiliza¬ 
tion  program.  Of  course,  Congress  in  the  Emergency  Price 
Control  Act  (Sec.  302(c)(2))  and  in  the  Act  of  October  2 
'  (Sec.  2)  did  precisely  that  in  plain  words.  But,  in  this  par¬ 
ticular  case,  as  we  have  shown  in  our  brief,  the  Commission 
complied  with  every  term  and  intent  of  the  stabilization 
program  as  defined  by  Congress. 

21  Appellees  say  that  to  permit  them  to  present  evi¬ 
dence  merely  on  the  inflationary  aspects  of  a  pro¬ 
posed  increase  “would  and  did  nullify  the  rights  of  the  OP  A 
and  OES.”  May  we  refer  to  what  Senator  Norris  told  the 
Senate  that  the  Act  of  October  2  meant?  (Our  brief,  page 
27.)  Senator  Norris,  as  Appellees’  brief  points  out  (page 
17,  footnote),  knew  all  about  the  action  of  this  Commission 
in  this  very  proceeding.  Nevertheless,  he  told  the  Senate 
that  under  this  Act  of  October  2,  “When  the  President’s 
representative  appears  before  the  tribunal  having  jurisdic¬ 
tion  to  fix  utility  rates,  he  could  say — and  that  is  about  all 
he  could  do — that  if  the  requested  increase  were  granted  it 
would  tend  to  increase  the  cost  of  living,  and  hence  throw 
out  of  gear  the  entire  machinery  designed  to  prevent  infla¬ 
tion.”  If  Senator  Norris,  who  knew  all  about  this  very 
case,  told  the  Senate  that  such  was  the  Act,  how  can  the 
Commission  be  held  to  be  arbitrary  and  capricious  when  it 
later,  with  Senator  Norris’  statement  before  it,  said  the 
same  thing? 

21  Appellees  make  this  statement: 

“By  the  Act  of  October  2,  1942,  Congress  stated  the 
basis  upon  which  it  considered  increases  could  be  made 
above  the  level  existing  on  September  15,  1942.” 
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The  level  of  costs  as  of  September  15,  1942,  was  much 
higher  than  what  was  allowed  by  the  Commission.  The 
Commission  used  the  level  of  June,  1942. 

21  Appellees  repeatedly  refer  to  the  sliding  scale  ar¬ 
rangement  as  “a  formula”.  We  refer  to  the  detailed 
discussion  on  pages  13-19  of  our  brief  in  which  we  show  that 
it  is  not  a  formula. 

22 —  The  Wisconsin  Commission,  in  the  excerpt  quoted 

Footnote  ^rith  approval  by  Appellees,  referred  to  “instances 
where  some  increases  are  necessary  in  order  to  insure  tjie 
ability  of  the  utility  to  continue  to  render  service”.  T}ie 
Commission  in  the  present  case  found  the  increase  to  ^e 
proper  because  of  the  vital  need  for  expanded  gas  service 
in  a  defense  area. 

23  Appellees  say  that  the  Commission  and  the  Com¬ 
pany  have  a  theory  that  the  sliding  scale  arrange¬ 
ment  superseded  the  Commission’s  other  statutory  obliga¬ 
tions.  No  such  contention  was  ever,  or  could  be,  made. 
25  Appellees  say  that  the  Commission  construed  the 
sliding  scale  arrangement  as  a  binding  contract. 
Whether  it  be  so  or  not,  as  to  which  question  opinions  may 
differ,  the  Commission  never  so  construed  it.  The  Commis¬ 
sion  has  said  that  since  the  sliding  scale  has  for  seven  yea  rs 
reduced  rates  to  consumers  as  expenses  decreased  or  econ¬ 
omies  were  effected,  and  the  Commission  approved  the  issu¬ 
ance  of  securities  to  the  public  upon  that  basis,  a  measure  df 
good  faith  and  the  integrity  of  the  Commission  is  involve 
when  for  the  first  time  increased  costs  of  production  indi¬ 
cate  an  increase  in  rates.  Of  course,  as  a  matter  of  facjt, 
the  Commission  did  not  allow  the  full  increase  shown  by  tl(ie 
sliding  scale  arrangement. 

27  Appellees  argue  that  the  members  of  the  Commis¬ 
sion  are  administrative  officers.  On  the  contrarv, 
rate-making  is  a  legislative  act,  and  the  Commission  in  its 
rate-making  capacity  is  an  agent  of  Congress,  as  has  bedn 
established  in  manv  cases. 


28  Appellees  make  this  statement : 

“As  the  Interstate  Commerce  Commission  explained 
in  its  decision  reducing  railroad  freight  rates  in  Ex 
parte  No.  148;  ‘The  Interstate  Commerce  and  the  Price 
Control  and  Stabilization  Acts  declare  important  con¬ 
gressional  policies  which  are  not  contradictory,  but  are 
complementary.  ’  ” 

While  it  is  true  that  freight  rates  were  reduced,  the  former 
increase  in  passenger  rates  was  left  standing  despite  the 
fact  that  passenger  revenue  had  increased  98  per  cent.  And 
while  the  Price  Administrator’s  contention  in  that  case  wTas 
in  large  part  similar  to  that  made  in  this  case  as  to  the 
amendatory  nature  of  the  Act  of  October  2,  1942,  the  Inter¬ 
state  Commerce  Commission  rejected  the  contention  and 
we  quote  below  for  the  information  of  the  Court: 

“The  Price  Administrator  contends  that  the  Emer¬ 
gency  Price  Control  and  the  Stabilization  Acts  modify 
or  amend  the  provisions  of  the  Interstate  Commerce 
Act,  and  that  in  the  determination  of  a  reasonable  level 
of  rates  and  fares  we  must  be  controlled  by  the  provi¬ 
sions  of  the  Price  Control  and  Stabilization  Acts  and 
administrative  action  thereunder.  It  is  his  position 
that  the  ‘adequate  transportation’  provisions  of  the 
Interstate  Commerce  Act  are  superseded  by  the  ‘anti¬ 
inflation’  provisions  of  the  Stabilization  Act,  and  that 
‘all  regulatory  standards  must  yield  to  the  dominant 
purpose  of  the  Stabilization  Act.’ 

“We  do  not  agree  with  this  view.  At  a  time  when 
war  has  imposed  unprecedented  burdens  on  the  rail¬ 
roads,  and  has  brought  them  unprecedented  earnings, 
our  duty  is  to  determine  a  rate  structure  that  will  meet 
the  requirements  of  the  national  transportation  policy 
and  the  other  governing  provisions  of  the  Interstate 
Commerce  Act.  We  recognize  the  congressional  ob¬ 
jectives  in  the  Price  Control  and  Stabilization  Acts  to 
prevent  inflation  during  the  present  emergency,  and 
in  the  administration  of  those  statutes  the  Director  of 
Economic  Stabilization  and  the  Price  Administrator 
will  have  our  cooperation.  We  are  also  cognizant  of 
the  vital  importance  of  the  national  transport  system 
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in  this  crisis.  Revenues  from  operations  must  be  suf} 
ficient  so  that  mere  lack  of  money  may  not  be  the  caus£ 
of  impairment  of  the  transportation  system. 

“In  Increases  in  Texas  Rates,  Fares,  and  Charged, 
supra,  the  provisions  of  the  Stabilization  Act  and  the 
executive  regulations  thereunder  are  summarized.  We 
there  held  that  the  above-named  act  makes  no  change^ 
in,  or  additions  to,  the  Interstate  Commerce  Act  rela 
tive  to  the  rates,  fares,  and  charges  of  common  car 
riers  by  railroad  except  the  requirement  as  to  notice 
to,  and  intervention  by,  the  designated  federal  agents 
In  our  report  in  that  proceeding  we  expressed  the  opin 
ion  that  it  is  a  war  measure  designed  to  prevent  infla 
tion  in  wages  and  prices  (other  than  that  needed  t^> 
assure  maximum  production  in  the  war  effort),  and  to 
that  end  empowers  the  Director  and  Administrator  to 
‘stabilize’  wages  and  prices  of  industries  not  otherwise 
subject  to  regulation.  We  there  pointed  out  that  the 
inflationary  tendencies  in  price  levels  of  general  in 
creases  in  freight  rates  had  been  carefully  weighed  in 
the  original  report  herein,  and  were  reflected  in  the 
increases  authorized,  which  were  graded  according  to 
commodity  groups  so  as  to  minimize  the  pyramiding  of 
inflationary  ejects  of  the  increases. 

“The  Interstate  Commerce  and  the  Price  Control 
and  Stabilization  Acts  declare  important  congressional 
policies  which  are  not  contradictory,  but  are  comple) 
mentary.  In  the  administration  of  the  Interstate  Com 
merce  Act  we  give  consideration,  when  applying  th<p 
standards  of  lawfulness  of  charges  made  under  that 
act.  to  the  fact  that  for  a  Nation  at  war  a  major  prob! 
lem  is  to  prevent  undue  inflation  of  prices.  We  gav^ 
consideration  to  the  relation  between  the  Interstate 
Commerce  and  the  Price  Control  and  Stabilization  Acts 
in  Increases  in  Texas  Rates,  Fares,  and  Charges,  supra e|. 
and  we  reaffirm  the  conclusion  there  reached. 


29  The  following  caption  appears:  “The  Court  prop¬ 
erly  set  aside  the  Commission’s  Order  of  October  13, 
1942,  since  it  was  issued  without  prior  notice  to  the  Direc¬ 
tor  of  Economic  Stabilization  as  required  by  the  Act  of 
October  2, 1942.”  (Italics  ours.)  This  is,  to  say  the  least, 
misleading,  since,  as  shown  by  the  Court’s  order  (App- 
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15),  lack  of  notice  under  the  Act  of  October  2,  1942,  was 
not  given  as  a  reason  for  the  Court’s  order. 

31  Appellees  refer  to  “premature  closing”  of  the 
case.  The  case  was  closed  September  30,  1942  (R. 
1435),  six  weeks  after  it  began,  and  after  Counsel  for  OPA 
had  presented  three  witnesses  and  had  filed  two  briefs. 
The  characterization  of  “premature”  is  wholly  without 
warrant  in  the  record. 

31  Appellees  say  that  to  place  upon  the  Director  of 
Economic  Stabilization  “the  extraordinary  and 
heavy  burden”  of  establishing  that  this  increase  in  rates 
was  inflationary  would  be  contrary  to  the  intent  of  the  Act. 
We  refer  again  to  Senator  Norris’  statement  in  respect  to 
the  Act.  Also,  we  inquire,  in  the  face  of  the  foregoing  ar¬ 
gument,  as  to  what  purpose  the  Director  would  have  in 
mind  when  he  intervened  in  a  case  if  it  was  not  to  show 
that  the  proposed  increase  was  inflationary?  Up  to  this 
point  in  Appellees’  brief  we  had  been  led  to  believe  that 
the  main  objective  of  permitting  the  intervention  of  the 
Director  was  to  permit  him  to  show  that  the  increase  was 
inflationary,  if  it  was.  We  are  now  told  that  this  is  an 
extraordinary  and  heavy  burden. 

34  Appellees  argue  as  to  the  limitations  upon  the 
et  seq.  scope  of  the  hearings.  We  refer  to  our  brief,  pp. 
7,  32. 

37  Appellees  state  that  the  Commission  granted  the 
petition  to  intervene  without  limitation  and  that  this 
broadened  the  issues.  The  Rules  of  Practice  and  Procedure 
of  the  Commission  (Rule  7.5,  App.  135)  specifically  pro¬ 
vide  to  the  contrary,  and  the  intervener  must  certainly  have 
known,  or  be  presumed  to  know,  those  Rules. 

44  Appellees  base  an  argument  upon  the  earnings  of 
the  Company  between  1927  and  1934.  This  was  be¬ 
fore  the  valuation  and  rate  case  had  been  concluded,  before 
the  sliding  scale  arrangement  and  before  rates  to  consum- 
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ers  had  been  reduced  over  a  million  dollars  a  year ! 
45  Appellees  state  that  the  Company  was  not  suffer¬ 
ing  any  hardship  under  rates  and  that  this  was  ad¬ 
mitted  by  counsel  for  the  Company.  No  such  admission 
was  made,  as  the  text  of  the  statement  of  counsel  will  show 
(App.  115).  The  statement  was  that  the  sliding  scale  plan 
as  it  had  been  operating  in  the  past  had  not  worked  a  hard¬ 
ship.  It  might  now  be  added  that  if  the  sliding  scale  wer 
permitted  to  work  at  the  present  time  the  Company  woul 
not  suffer  hardship,  although  it  would  have  to  be  caref 
and  economical  in  its  operations. 

49-57  Appellees  discuss  the  allowance  of  taxes.  Th^ 
Commission  agreed  with  the  contentions  of  Appelj 
lees  on  the  basic  principle  presented,  and  allowed  only  31) 
per  cent  instead  of  the  40  per  cent  of  the  revenue  act.  Perj 
tinent  to  the  point  is  the  fact  that  the  Federal  Power  Com¬ 
mission  on  September  23,  1942,  in  the  Panhandle  Eastern 
case  ( City  of  Detroit  v.  Panhandle  Eastern  Pipeline  Co.,  45 
PUR  (NS)  203)  used  Federal  income  taxes  at  the  rate  of  45 
per  cent  in  its  computation  of  rates  for  1942.  On  February) 
16, 1943,  the  Circuit  Court  of  Appeals  in  Hope  Natural  Go ^ 
Co.  v.  Fed.  Power  Commission,  (134  F.  (2d)  287)  said  (p 
308) : 

“It  is  elementary  that  taxes,  including  income  taxes 
paid  the  Federal  Government,  are  proper  elements  of 
expenses  of  operation.” 


In  further  support  of  its  argument,  Appellees  cite  much 
legislative  history  bearing  on  the  fact  that  the  increase  in 
income  tax  rates  was  made  necessary  by  unusual  expendi¬ 
tures  attendant  upon  our  national  defense  effort.  However,, 
it  is  to  be  noted  that  neither  the  income  tax  laws  or  their 
legislative  history  have  any  bearing  on  the  policy  of  stabili¬ 
zation,  and  furthermore  there  is  nothing  to  indicate  that  the: 
stabilization  policy  is  based  upon  the  factor — who  should 
bear  the  tax  cost  of  the  war. 


15),  lack  of  notice  under  the  Act  of  October  2,  1942,  was 
not  given  as  a  reason  for  the  Court’s  order. 

31  Appellees  refer  to  “premature  closing”  of  the 
case.  The  case  was  closed  September  30,  1942  (R. 
1435),  six  weeks  after  it  began,  and  after  Counsel  for  OP  A 
had  presented  three  witnesses  and  had  filed  two  briefs. 
The  characterization  of  “premature”  is  wholly  without 
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the  Act.  Also,  we  inquire,  in  the  face  of  the  foregoing  ar¬ 
gument,  as  to  what  purpose  the  Director  would  have  in 
mind  when  he  intervened  in  a  case  if  it  was  not  to  show 
that  the  proposed  increase  was  inflationary?  Up  to  this 
point  in  Appellees’  brief  we  had  been  led  to  believe  that 
the  main  objective  of  permitting  the  intervention  of  the 
Director  was  to  permit  him  to  show  that  the  increase  was 
inflationary,  if  it  was.  We  are  now  told  that  this  is  an 
extraordinary  and  heavy  burden. 

34  Appellees  argue  as  to  the  limitations  upon  the 
et  seq.  scope  of  the  hearings.  We  refer  to  our  brief,  pp. 
7,  32. 

37  Appellees  state  that  the  Commission  granted  the 
petition  to  intervene  without  limitation  and  that  this 
broadened  the  issues.  The  Rules  of  Practice  and  Procedure 
of  the  Commission  (Rule  7.5,  App.  135)  specifically  pro¬ 
vide  to  the  contrary,  and  the  intervener  must  certainly  have 
known,  or  be  presumed  to  know,  those  Rules. 

44  Appellees  base  an  argument  upon  the  earnings  of 
the  Company  between  1927  and  1934.  This  was  be¬ 
fore  the  valuation  and  rate  case  had  been  concluded,  before 
the  sliding  scale  arrangement  and  before  rates  to  consum- 
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*  ers  had  been  reduced  over  a  million  dollars  a  year ! 
45  Appellees  state  that  the  Company  was  not  suffer¬ 
ing  any  hardship  under  rates  and  that  this  was  ad¬ 
mitted  by  counsel  for  the  Company.  No  such  admission 
was  made,  as  the  text  of  the  statement  of  counsel  will  show 
(App.  115).  The  statement  was  that  the  sliding  scale  plan 
as  it  had  been  operating  in  the  past  had  not  worked  a  hard¬ 
ship.  It  might  now  be  added  that  if  the  sliding  scale  were 
permitted  to  work  at  the  present  time  the  Company  would 
not  suffer  hardship,  although  it  would  have  to  be  careful 

and  economical  in  its  operations. 

*  49-57  Appellees  discuss  the  allowance  of  taxes.  The 

Commission  agreed  with  the  contentions  of  Appel¬ 
lees  on  the  basic  principle  presented,  and  allowed  only  31  j 
per  cent  instead  of  the  40  per  cent  of  the  revenue  act.  Per¬ 
tinent  to  the  point  is  the  fact  that  the  Federal  Power  Com¬ 
mission  on  September  23,  1942,  in  the  Panhandle  Eastern 
case  ( City  of  Detroit  v.  Panhandle  Eastern  Pipeline  Co .,  45 
PUR  (NS)  203)  used  Federal  income  taxes  at  the  rate  of  45 
per  cent  in  its  computation  of  rates  for  1942.  On  February 
16, 1943,  the  Circuit  Court  of  Appeals  in  Hope  Natural  Gas 
Co.  v.  Fed.  Power  Commission ,  (134  F.  (2d)  287)  said  (p.  | 
308) : 

*  “It  is  elementary  that  taxes,  including  income  taxes  i 
paid  the  Federal  Government,  are  proper  elements  of 
expenses  of  operation.’ ’ 

In  further  support  of  its  argument,  Appellees  cite  much 
legislative  history  bearing  on  the  fact  that  the  increase  in 
income  tax  rates  was  made  necessary  by  unusual  expendi¬ 
tures  attendant  upon  our  national  defense  effort.  However, 
it  is  to  be  noted  that  neither  the  income  tax  laws  or  their 
legislative  history  have  any  bearing  on  the  policy  of  stabili¬ 
zation,  and  furthermore  there  is  nothing  to  indicate  that  the 
stabilization  policy  is  based  upon  the  factor — who  should 
bear  the  tax  cost  of  the  war. 


I 


18 


57-62  Appellees  are  notably  vague  in  their  discussion 
'  of  what  they  would  have  the  Commission  do.  Al¬ 

though  on  the  record  before  the  Commission  they  asked  the 
Commission  to  determine  “What  is  a  proper  rate  base?” 
(App.  207),  they  now  say  that  they  do  not  request  a  valua¬ 
tion  of  the  property  (brief,  p.  46).  They  state  their  view* 
that  the  rate  base  is  to  be  arrived  at  by  taking  the  original 
cost  or  the  prudent  investment  of  the  property.  The  stat¬ 
ute  in  the  District  of  Columbia  requires  that  the  Commis¬ 
sion  value  the  property  at  the  fair  value  as  of  the  time  of 
the  valuation  (our  original  brief,  p.  71).  In  Fed.  Power 
Com.  v.  'Natural  Gas  Pipeline  Co.,  315  U.  S.  575,  the  Com¬ 
mission  used  reproduction  cost  new  as  the  rate  base  and 
the  Supreme  Court  approved.  As  we  pointed  out  in  our 
original  brief,  the  determination  of  the  rate  base  is  within 
the  sound  discretion  of  the  Commission.  Similarly,  the 
method  of  computing  depreciation  and  a  proper  rate  of 
return,  discussed  by  Appellees,  lies  within  the  sound  discre¬ 
tion  of  the  Commission.  The  Court  cannot  substitute  its 
judgment  for  that  of  the  Commission  upon  these  matters. 
Appellees  vaguely  argue  (pp.  57-58)  that  because  the  Su¬ 
preme  Court  of  Illinois  in  1940  held  a  5  per  cent  return  not 
to  be  confiscatory  for  a  Chicago  company,  that  rate  must 
be  reasonable  in  1942  for  a  Washington  company.  The  fal¬ 
lacy  is  apparent.  The  Federal  Power  Commission  found 
6%  per  cent  to  be  the  proper  rate  for  four  gas  companies 
in  1942. 

73  Appellees  state  that  the  Company  has  apparently 
abandoned  its  argument  that  the  appeal  should  have 
been  dismissed  bv  the  District  Court.  On  the  contrarv,  the 
Commission  in  its  brief  (pages  33-35)  makes  the  argument 
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in  detail,  and  this  Appellant  in  its  brief  adapted  the  argu¬ 
ment  of  the  Commission  (our  original  brief,  p.  68). 

Respectfully  submitted, 

E.  Barrett  Prettyman, 
Stoddard  M.  Stevens,  Jr., 

F.  G.  Awalt, 

Raymond  Sparks, 

C.  Oscar  Berry, 

Attorneys  for  Appellant 
Washington  Gas  Light  Company. 
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Nos.  8502  and  8504 
April  Term,  1943 
Special  Calendar 


¥ 

Public  Utilities  Commission,  Appellant, 

v. 

James  F.  Byrnes,  Director  of  Economic  Stabilization, 
By  Prentiss  M.  Brown,  Price  Administrator, 

Appellee. 


Public  Utilities  Commission,  Appellant, 

*  v. 

Prentiss  M.  Brown,  Price  Administrator,  Appellee. 


REPLY  BRIEF  ON  BEHALF  OF  APPELLANT,  PUBLIC 
UTILITIES  COMMISSION,  DISTRICT  OF  COLUMBIA 

In  the  counter-statement  of  the  case  made  on  behalf  of  the 
Appellees  it  is  stated : 

“During  the  course  of  the  hearing  counsel  for  OPA 
repeatedly  moved  the  Commission,  both  orally  and  by 
formal  written  motion,  to  permit  an  inqury  into  the 
basic  provisions  of  the  sliding-scale  arrangement,  and, 
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if  necessary,  that  the  scope  of  the  proceeding  be 
broadened  to  permit  such  inquiry.”  (P.  2,  Brief  for 
Appellees.) 

At  page  36  of  the  brief  counsel  for  Appellees  admit  that  the 
Price  Administrator,  on  his  own  behalf  and  after  October  2nd 
on  behalf  of  the  Director  of  Economic  Stabilization,  attempted 
in  fact  to  broaden  the  scope  of.  the  proceedings.  It  is  ad¬ 
mitted  that  the  Administrator  moved  orally  and  by  written 
motion  to  have  the  proceedings  before  the  Commission  broad¬ 
ened,  and  counsel  quote  from  statement  of  counsel  on  Septem¬ 
ber  14th  where  he  moved  orally  for  a  reconsideration  of  the 
sliding  scale  arrangement.  At  page  37  of  the  brief  it  is 
stated  that  the  Price  Administrator  on  September  28th  filed 
a  written  motion  making  a  similar  request,  and  that  after  the 
enactment  of  the  Act  of  October  2nd  attempted  on  behalf  of 
the  Director  to  get  a  hearing  which  would  deal  with  the  broader 
issues. 

Other  statements  on  pages  21,  22,  31,  39,  40,  61,  69,  70  and 
72  are  clear  admissions  that  it  was  the  purpose  of  counsel  for 
the  Appellees  to  try  a  reexamination  of  the  sliding  scale  plan, 
to  reconsider  the  arrangement,  to  reconsider  the  sliding  scale 
plan,  to  reconsider  the  fundamental  elements  of  the  sliding 
scale  arrangement,  to  give  complete  reconsideration  to  the 
basic  provisions  of  the  arrangement,  to  attack  Order  No.  1458, 
promulgated  in  1935,  and  to  revise  that  plan. 

Since  it  is  many  times  admitted  in  brief  that  it  was  the  pur¬ 
pose  of  counsel  to  attack  the  sliding  scale  plan  and  all  of  its 
basic  elements  and  to  reconsider  those  elements,  it  is  neces¬ 
sary  to  point  out,  as  was  done  in  Appellant’s  original  brief, 
that  the  statute  requires  that  notice  of  investigation  be  served 
upon  the  utility,  and  that  public  hearings  on  such  questions  be 
held  before  such  orders  be  issued.  The  motions  and  argu¬ 
ments  and  admissions  in  brief  show  a  disregard  of  the  statutory 
requirements  and  clearly  demonstrate  that  the  purpose  was 
not  in  subordination  to  nor  in  recognition  of  the  statutory 
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proceedings  instituted  by  the  Commission.  Neither  the 
statute  nor  applicable  decisions  of  the  courts  permit*  such  a 
lack  of  due  process. 

At  page  25  of  their  brief  Appellees  say  that  since  present 
economic  conditions  are  wholly  different  than  they  were  when 
the  sliding  scale  plan  was  entered  into,  the  Commission  should 
have  reviewed  the  basic  provisions  thereof,  and  cite  in  sup¬ 
port  thereof  Atchison,  Topeka  &  Santa  Fe  Railway  Co.  v.  U.  S., 
284  U.  S.  248.  Counsel  have  misunderstood  the  application  of 
the  sliding  scale  plan.  They  apparently  think  of  it  in  terms 
of  applying  1935  conditions  to  1942.  The  sliding  scale  plan 
does  not  contemplate  nor  provide  any  such  method.  When  it 
was  instituted,  the  rate  base  was  determined  as  of  that  year. 
It  provides  that  a  new  rate  base  shall  be  determined  each  year. 
In  the  beginning  it  considered  the  operating  experience  of  the 
Company  for  the  test  year  preceding  the  new  rate  year.  The 
plan  provides  that  the  rate  adjustments  in  each  year  shall  be 
based  upon  the  operating  expenses  of  the  Company  for  the 
twelve  months  ending  June  30th  preceding  the  rate  adjust¬ 
ment.  The  sliding  scale  plan  does  not  provide  that  the  rate 
base  and  operating  expenses  of  1935  be  used  in  determining 
rates  in  1942. 

The  plan  provides  that  net  additions  of  property  shall  be  in¬ 
cluded  in  the  annual  rate  base  at  actual  book  cost  and  that  the 
operating  revenues  and  operating  expenses  shall  be  those  for 
the  twelve  months  ending  June  30th  prior  to  the  rate  adjust¬ 
ment  date.  In  fact,  the  plan  provides  as  it  progresses  that  the 
rate  base  shall  eventually  be  the  actual  book  cost  of  the  prop¬ 
erty.  The  operating  expenses  are  the  most  recent  available 
experience  of  the  Company  that  could  be  obtained  either  by 
the  Commission  or  the  Price  Administrator. 

To  say  that  the  plan,  because  it  was  entered  into  in  1935,  is 
outmoded  for  application  in  1942  is  just  as  absurd  as  to  say 
that  the  Act  creating  the  Commission  in  1913  is  outmoded  for 
application  in  1942.  The  sliding  scale  plan  no  more  contem¬ 
plates  a  rate  base  and  operating  experience  in  1935  than  does 


the  Act  contemplate  a  rate  base  in  1913  and  operating  ex¬ 
penses  in  1913. 

One  of  the  best  illustrations  of  the  effectiveness  of  the  slid¬ 
ing  scale  arrangement  in  keeping  rates  current  with  actual 
conditions  in  order  to  give  the  public  the  benefit  of  conditions 
as  they  actually  occur  from  year  to  year  is  furnished  on  page 
48  of  the  brief  for  the  Appellees.  It  is  there  stated  that  in 
1931  the  Washington  Gas  Light  Company  earned  10.6%  upon 
its  rate  base  and  that  between  1927  and  1934  it  earned  an 
average  return  of  9.2%.  These  years  were  prior  to  the  estab¬ 
lishment  of  the  sliding  scale  plan.  Then  the  Appellees  point 
out  on  page  48  of  their  brief  that  between  1936  and  1941  under 
the  sliding  scale  arrangement  the  Company  earned  an  average 
of  only  6.86%.  In  other  words  immediately  upon  the  estab¬ 
lishment  of  the  sliding  scale  plan  the  average  rate  of  return 
was  reduced  from  9.2%  to  6.86%,  or  2.34%.  The  record  shows 
that  for  1941  the  return  was  only  6.01%  and  for  1942  only 
5.1%. 

The  writers  of  this  brief  know  of  no  other  plan  whereby  the 
ratepayers  get  as  quick  results  from  the  application  of  present- 
day  conditions  as  under  the  sliding  scale  arrangement.  The 
Appellees  have  pointed  to  no  other  utility  regulation  where 
such  immediate  and  beneficial  results  have  been  obtained  as 
those  under  the  sliding  scale  arrangement. 

The  Atchison,  Topeka  &  Santa  Fe  case  is  no  authority  for 
the  argument  made  on  behalf  of  Appellees.  In  that  case  the 
record  was  closed  in  September,  1928,  based  upon  conditions 
existing  prior  to  that  time  and  the  rates  prescribed  were  to  be¬ 
come  effective  June  1,  1931.  The  interim  between  the  closing 
of  the  record  and  the  effective  date  was  nearly  three  years. 
The  Supreme  Court  there  said  that  the  application  for  rehear¬ 
ing  filed  on  February  18,  1931,  was  in  the  nature  of  a  supple¬ 
mental  bill,  and  that  the  situation  at  that  time  was  radically 
different  from  that  which  existed  at  the  time  the  record  closed 
in  September,  1928,  and  held  that  the  Interstate  Commerce 
Commission  should  have  entered  a  new  hearing  based  upon  the 
changed  conditions. 
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But  the  decision  in  the  Santa  Fe  case  does  not  require  every 
proceeding  to  be  reopened  because  of  changed  economic  con¬ 
ditions.  The  economic  conditions  considered  by  the  Commis¬ 
sion  in  the  proceeding  before  it  were  the  experiences  of  the 
Company  ended  six  weeks  before  it  started  its  public  hearings. 
In  U.  S.  v.  Northern  Pacific  Railway  Co.,  288  U.  S.  490,  a 
similar  contention  was  made  of  denial  of  fair  hearing  because 
the  Interstate  Commerce  Commission  refused  to  reopen  a  pro¬ 
ceeding  to  receive  proof  of  changes  in  economic  conditions.  In 
that  case  the  Santa  Fe  case  was  relied  upon.  Mr.  Justice 
Roberts,  speaking  for  the  Court,  said  the  Santa  Fe  case  “ex¬ 
hibited  a  substantially  different  state  of  facts.”  The  Court 
said: 

“The  decision  in  the  Santa  Fe  Case  is  not  to  be 
extended  to  require  a  rehearing  in  every  rate  case  for 
changed  economic  conditions,  however  insignificant 
the  effect  of  the  order  on  carrier  revenue.  The  rule 
announced,  while  intended  to  safeguard  substantial 
rights  of  the  railroads,  may  not  be  invoked  where  its 
application  would  disenable  the  Commission  to  pro¬ 
tect  the  interest  of  the  public.” 


This  Court  said  practically  the  same  thing  in  U.  S.  ex  rel. 
Maine  Potato  Growers  &  Shippers  Ass’n  v.  /.  C.  C.,  66  App. 
D.  C.  398,  SS  F.  (2)  780  (certiorari  denied,  300  U.  S.  684).  To 
the  same  general  effect  is  the  decision  of  the  Supreme  Court  in 
Illinois  Commerce  Commission  v.  United  States,  292  U.  S.  474. 
The  application  of  the  doctrine  in  the  Santa  Fe  case  could  not 
bring  before  the  Commission  any  more  recent  facts  than  are 
required  by  the  sliding  scale  plan  and  were  in  fact  presented 
and  considered  by  the  Commission  in  the  proceedings  before 
it.  The  sliding  scale  plan  is  in  complete  accord  wdth  the  prin¬ 
ciples  of  the  Santa  Fe  decision. 

Counsel  devote  several  pages  in  Appellees’  brief  to  stating 
the  function  and  duties  of  the  Commission  and  in  stating  that 
the  Commission  is  an  agency  of  Congress.  It  is  no  doubt  for 
this  reason  that  Congress  in  writing  the  Emergency  Price  Con- 


trol  Act  declared  that  common  carrier  and  public  utility  rates 
should  be  expressly  excluded  from  the  jurisdiction  of  the  Price 
Administrator.  Congress  wrote  this  express  exclusion  into  the 
statute  with  the  knowledge  that  it  had  set  up  its  own  agencies 
to  deal  with  such  matters,  such  as  the  Interstate  Commerce 
Commission,  the  Federal  Communications  Commission,  the 
Federal  Power  Commission,  the  Public  Utilities  Commission  of 
the  District  of  Columbia  and  others.  Congress  knew  that  the 
personnel  of  these  agencies  were  chosen  because  of  their 
peculiar  fitness,  training  and  experience  to  perform  the  specific 
duties  delegated  to  them  by  Congress.  Congress  maintains  a 
careful  regard  for  the  quality  of  membership  of  these  bodies 
by  requiring  consent  of  the  Senate  to  their  appointment.  Con¬ 
gress  preferred  to  leave  the  highly  specialized  activities  that 
those  agencies  were  created  to  administer  in  the  hands  of  those 
whom  it  had  approved.  Congress  showed  by  clear  and  precise 
language  that  it  was  not  intended  that  the  Office  of  Price  Ad¬ 
ministration  should  absorb  the  functions  of  the  established, 
trained  and  experienced  bodies. 

The  caption  set  out  at  page  29  of  Appellees’  brief  is  en¬ 
tirely  misleading  and  does  not  state  the  reason  for  the  lower 
court’s  vacating  the  Commission’s  order.  The  court’s  memor¬ 
andum  decision  clearly  states  the  reason  for  the  vacation. 

The  Appellees  have  set  up  a  new  theory  of  establishing  rates. 
So  far  the  courts  have  not  decided  that  the  question  of  hard¬ 
ship,  unless  it  involve  a  constitutional  question,  constitutes  the 
basis  of  rate  determination.  At  page  44  of  their  brief  Appellees 
point  to  Exhibit  “A”  attached  to  the  Commission’s  answer  in 
No.  8504  (R.  124)  as  showing  that  the  Company  paid  annual 
dividends  of  18%  from  1918.  This  statement  is  not  correct. 
What  that  exhibit  shows  is  that  for  the  years  1918  to  1932,  in¬ 
clusive,  the  Company  paid  an  average  dividend  of  1S.94%  on 
capital  stock  of  $2,600,000  par  value,  whereas  the  same  exhibit 
shows  that  the  actual  value  of  the  property  was  $15,039,000, 
or  nearly  six  times  the  amount  of  the  capital  stock.  Another 
significant  fact  in  that  connection  is  that  this  high  rate  of 
dividend  declaration  was  prior  to  the  establishment  of  the 
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sliding  scale  plan.  The  Appellees  can  point  to  no  such  high 
dividend  rate  after  the  establishment  of  the  sliding  scale  plan. 
It  is  hard  to  believe  that  the  Office  of  Price  Administration 
would  determine  fair  and  reasonable  utility  rates  in  1942 
based  upon  average  dividend  declaration  between  the  years 
1918  and  1932. 

Counsel  for  Appellees  defend  the  increases  in  the  cost  of 
fuel  oil  authorized  by  OPA  by  stating  that  they  were  necessary 
“to  meet  these  added  extraordinary  war  costs”  (page  46),  but 
they  ignore  the  S3S0,000  wage  increase,  as  well  as  other  in¬ 
creases  in  the  cost  of  service  “to  meet  these  added  extraordi¬ 
nary  war  costs”. 

Counsel  have  confused  the  difference  between  commercial 
practice  and  that  of  regulated  industry.  On  page  55  of  the 
Appellees’  brief  it  is  stated  that  witness  Riley  stated  that  it 
was  the  practice  of  OPA  to  consider  profits  before  Federal  in¬ 
come  taxes  in  determining  the  reasonableness  of  maximum 
prices  under  the  stabilization  acts.  Counsel  then  state  that  the 
general  commercial  practice  is  not  to  consider  income  taxes  as 
an  element  of  cost  in  determining  the  cost  of  production 
in  the  non-utility  field.  In  dealing  with  maximum  prices  under 
the  stabilization  acts,  OPA  deals  with  non-regulated  industry. 
Their  profits  are  not  regulated.  In  the  field  of  utility  regula¬ 
tion  rates  are  not  established  in  order  to  determine  profit,  but 
rather  to  provide  adequate  service  at  fair  and  reasonable  rates. 
The  disallowance  of  excess  profits  taxes  and  any  part  of  Federal 
income  taxes  is  equivalent  to  allowing  a  reduced  rate  of  re¬ 
turn.  That  is  exactly  the  effect  of  the  decision  of  the  Com¬ 
mission  in  this  case. 

On  page  59  of  their  brief  the  Appellees  say  that  the  annual 
depreciation  expense  was  computed  on  the  sinking  fund  meth¬ 
od  by  both  the  Commission  and  the  Company.  This  statement 
is  contrary  to  fact  and  is  contrary  to  the  testimony  in  the  rec¬ 
ord.  Witness  Joseph  for  the  OPA  in  his  Exhibit  No.  S  tried  to 
get  the  Commission  to  change  its  method  of  determining  de¬ 
preciation  expenses  by  applying  a  sinking  fund  method.  The 
sliding  scale  method  does  not  provide  for  a  sinking  fund 
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method,  as  it  clearly  shows,  contrary  to  the  statement  at  page 
59  of  the  brief  on  behalf  of  Appellees. 

Counsel  for  Appellees  state  that  the  lower  court  decided  the 
law’  questions  before  it  upon  an  agreed  statement  of  facts  (page 
63).  The  pleadings  before  the  lower  court  show  in  clear  and 
positive  denials  that  the  facts  were  not  agreed  upon.  On  page 
68  of  Appellees’  brief  it  is  said  the  lower  court  had  before  him 
every  essential  fact  in  the  record  before  the  Commission.  This 
statement  is  contrary  to  fact  and  contrary  to  what  the  record 
clearly  Show’s.  The  lower  court  had  before  him  none  of  the 
proceedings  before  the  Commission.  All  the  court  had  was  the 
pleadings.  The  court  did  not  have  a  single  transcript  of  the 
1149  pages  nor  a  single  one  of  the  numerous  exhibits  intro¬ 
duced  in  the  record.  The  thing  that  the  court  did  not  have 
before  it  w’as  “the  record”  made  before  the  Commission. 

On  pages  74  to  76  counsel  for  the  Appellees  cite  certain 
authorities  to  show  that  they  had  stated  a  cause  of  action 
and  that  the  motions  to  dismiss  should  have  been  denied.  The 
lower  court  did  not  act  upon  the  motions  to  dismiss,  which  was 
the  first  question  that  should  have  been  considered  by  the 
court.  The  authorities  cited  do  not  meet  the  objections  stated 
in  the  motions  that  the  interveners  had  failed  to  state  causes 
of  action  and  that  their  legal  rights  had  not  been  invaded. 

As  showing  their  authority  to  intervene  in  the  proceeding 
before  the  Commission,  the  Appellees  cite  S.  E.  C.  v.  U.  <$. 
Realty  <&  Improvement  Co.,  310  U.  S.  434.  In  that  case  a 
proceeding  in  bankruptcy  had  been  brought  under  Chapter  XI 

N 

of  the  Bankruptcy  Act.  The  contention  w’as  that  action  should 
have  been  brought  under  Chapter  X.  The  latter  chapter  not 
only  gives  the  Securities  and  Exchange  Commission  the  right 
to  participate  under  that  chapter,  but  requires  the  performance 
of  specific  duties  there  described.  The  Supreme  Court  found 
that  the  proceedings  under  Chapter  XI  did  not  give  adequate 
relief  to  all  creditors  and  that  it  was  the  duty  of  the  lower  court 
to  have  dismissed  the  proceedings  under  Chapter  XI  and  to 
have  permitted  the  proceedings  under  Chapter  X.  There  is  a 
vast  difference  between  the  requiring  of  certain  specific  duties 


under  an  act  and  a  permissive  provision  fo  intervene  if  inter¬ 
vention  is  decided  upon.  The  Emergency  Price  Control  Act 
specifically  excluded  from  the  jurisdiction  of  OP  A  the  power 
to  fix  utility  rates.  The  Act  of  October  2nd  does  not  authorize 
or  permit  the  Director  of  Economic  Stabilization  to  fix  utility 
rates. 

The  Appellees  cite  Carter  v.  Blaine  County  Investment  Co., 
45  F.  (2)  643,  as  authority  for  its  right  to  bring  the  appeals.  In 
that  case  suit  was  brought  by  the  Commissioner  of  Reclama¬ 
tion  of  the  State  of  Idaho,  who  under  the  statute  was  required 
to  administer  the  Carey  Act.  The  statute  under  which  he  oper¬ 
ated  vested  him  with  full  authority  to  administer  the  'tnist,  and 
the  suit  was  for  the  purpose  of  seeking  advice  and  instruction. 
The  Commissioner  of  Reclamation  had  specific  duties  to  per¬ 
form.  The  Appellees  can  point  to  no  such  specific  require¬ 
ments  under  the  Emergency  Price  Control  Act  as  amended. 

In  Great  Northern  Railway  Co.  v.  Weeks,  297  U.  S.  135,  also 
cited  by  Appellees,  an  action  w*as  brought  to  enjoin  the  collec¬ 
tion  of  taxes.  The  Court  there  found  that  the  Board  of  As¬ 
sessors  had  failed  to  give  reasonable  weight  to  the  falling  off  of 
the  railway’s  traffic,  gross  earnings,  operating  income,  the 
extraordinary  shrinkage  in  values  of  railroad  properties,  the 
prices  of  commodities,  and  securities  generally.  In  that  case 
no  testimony  was  given  by  the  Tax  Commission  or  member 
of  the  Tax  Board.  The  facts  of  that  case  are  so  far  distinguish¬ 
able  from  the  facts  in  the  instant  case  that  this  decision  can 
lend  no  support  to  the  contention  of  Appellees.  In  the  in¬ 
stant  case  testimony  was  offered  by  the  Commission’s  witnesses 
and  witnesses  for  the  Gas  Company  as  to  every  relevant  fact 
about  earnings,  income  and  values. 

F.  P.  C.  v.  Natural  Gas  Pipeline  Co.,  315  U.  S.  575,  does  not 
support  the  contention  of  Appellees.  There  the  company  com¬ 
plained  it  had  been  denied  a  full  hearing,  but  the  Court  said 
that  it  had  full  opportunity  to  offer  all  evidence,  both  directly 
and  in  rebuttal,  and  full  opportunity  to  cross-examine  every 
witness  and  that  it  could  not  complain  that  it  was  denied  a  full 
hearing.  The  Court  also  said  that  the  Commission’s  findings  if 
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supported  by  substantial  evidence  are  conclusive.  It  said  that 
once  a  fair  hearing  has  been  given,  proper  findings  made  and 
other  statutory  requirements  satisfied,  the  courts  cannot  in¬ 
tervene.  It  said  that  if  the  Commission’s  order,  if  applied  to 
the  facts  before  it  and  viewed  in  its  entirety,  produces  no 
arbitrary  result,  the  Court’s  inquiry  is  at  an  end.  The  record 
of  the  case  before  this  Court  shows  that  the  Commission’s  order 
was  based  on  substantial  testimony,  that  the  interveners  had 
full  and  complete  opportunity  to  offer  testimony,  to  cross- 
examine  witnesses  and  to  make  argument.  The  Appellees  have 
failed 46  point  to  a  single  arbitrary  result  in  the  Commission’s 
order. jjf 

The^^fjiot^jes  cited  will  not  state  a  cause  of  action  for  the 
intervener^.  'In  Utah  Fuel  Co.  v.  National  Bituminous  Coal 
Commission ,  306  U.  S.  56,  the  lower  court  dismissed  the  bill 
because  the  complaint  failed  to  state  a  cause  of  action — 

“in  that  the  acts  of  the  defendants  sought  to  be  en¬ 
joined  are  authorized  by  and  not  in  violation  of  the 
Bituminous  Coal  Act”. 

The  Supreme  Court  said  the  District  Court  correctly  ruled 
that  the  bill  failed  to  state  a  cause  of  action.  The  record  be¬ 
fore  this  Court  clearly  shows  that  the  act  of  the  Commission 
which  is  sought  to  be  set  aside  by  the  Appellees  is  authorized 
by  the  Act,  and  in  no  wise  contrary  to  the  Act.  They  have 
therefore  failed  to  state  causes  of  action. 

Respectfully  submitted, 

Richmond  B.  Keech, 

Vernon  E.  West, 

Lloyd  B.  Harrison, 

Attorneys  for  Appellant, 

Public  Utilities  Commission, 

District  Building. 


